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TO 


THE LEGAL PROFESSION 
IN GRATEFUL RECOGNITION OF 
THEIR WARM APPRECIATION AND SUPPORT 



GENERAL INDEX 



Note. — Reference to pages relates to Jourp.al Sections of tJ^e various 

J ournals and periodicals. 


Abdur Rahman, Sir, Judge, Madras High 
Court — Transfer of, to Lahore High 
Court 47 P L R 1 

Achhru Ram — Appointment of, as Judge, 

Lahore High Court 47 P L R 1 

Agarwala, Sir Clifford — Judge, Patna High 
Court — Appointment of, as officiating 
Chief Justice — Welcome addresses to 

1945 P W N 23 

Amir Ali, Sir Torick — Appointment of, as 
representative to United Nations Crimes 
Commission 49 C W N 83; 84 

Anglo American System of Law 1945 M W N 7 

Appeal — Second appeal — Dismissal of at 
preliminary hearing or disposal of finally 
without judgment on ground that it is 
concluded by findings of fact — Validity 
of _ Civil P. C., O. 41, Rr. 11 and 13 
and 0. 42, R.l 49CWN64 

Auctioneer — Suit by, for bis commission 

1945 OWNS 

Beaumont, Sir John — Appointment of, 

to Judicial Committee 49 C W N 3 

Bengal Administration — Report of Bengal 
Administration Inquiry Committee 

49 C W N 52 

Bengal Agricultural Debtors' Act (7 [VII] 
of 1936), Ss. 8 and 20 — Board if has 
jurisdiction to decide whether judgment- 
debt is barred by limitation : 49 C W N 
541=(32) AIR 1945 Cal 399, discussed 

49 C W N 65 

Bengal Agricultural Income-tax Act (4 [IV] 
of 1944), Ss. 2 (8) and (3) — Dayabhaga 
joint family if can be taxed as '‘associa- 
tion of individuals” 49 C W N 73 

Bengal Alienation of Agricultural Land 
(Temporary Provisions) Act (5 [V] of 
1944) — Absence of provision in, regar- 
ding proceedings initiated under Bengal 
Ordinance 4 [IVJ of 1943 and still pen- 
ding — Effect of 49 C W N 25 

Bengal Emergency Laws — Confusion as 
to 49 C W N 35 

Bengal Money-lenders Act (10 [X] of 
1940), Ss. 28 and 29 — Applicability of, to 
assignment of decrees : 49 OWN 491= 

(32) AIR 1945 P C 108 (P C), considered 

49 C W N 64 

Ss. 30, 36 and 38 — Validity of, in so 

far as they affect claims on pronotes and 
decrees passed thereon : 49 C W N 
P R 1=(32) AIR 1945 F C 2 and 49 
C W N F R 6 = (32) AIR 1945 F C 7, 
considered 49 C W N 13 

■ ■ - Ss. 36 and 34 — Mortgage decree — 
Re-opening of — Provision for personal 
decree : 49 C W N 30=AIR 1945 Cal 
177, considered 49 C W N 4 

S. 36 (1) first proviso — Words “suit 

between the parties” in — Meaning of 
:49 C W N 214=(32) AIR 1945 Cal 333 
and 49 C W N 216=(32) AIR 1945 Cal 
320, discussed 49 C W N 21 

— S. 36 (6) — Bona fide assignee of 
decree for value before Act is protected 
under S. 36 (5) ; 49 C W N 491=(32) 

AIR 1945 P C 108 (P C), discussed 49 C W N 59 


Bengal Municipal Act (15 [XV] of 1932), 

Sch. 16, para. (3) —Licence for sky-sign— 

Duty of Calcutta Corporation — Judg- 
ment of Khundkar J, in Manindra Nath 
v. Mathuradas referred to 49 C W N 84; 85 

Bengal Non-Agricultural Tenancy (Tem- 
porary Provisions) Act (9 [IX] of 1940) 

— Act if invalid as being in conflict 
with Civil P. C : 49 C W N F R 8=132) 

AIR 1945 F C 1 (F C), considered 49 C W N 13 
Bengal Tenancy Act (8 [VIII] of 1885), 

S. 144— Suit for rent — Defendant resi- 
ding within local limits of original juris- 
diction of High Court — Power of High 
Court to entertain suit — Effect of S. 144 
49 C W N 552=(32) AIR 1945 Cal 425, 
considered 49 C W N 65 

S. 168A — Interpretation of — Deci- 
sions on, reviewed 49 C W N 85 

Bombay Co-operative Societies Act (7 [VII] 
of 1925) — Proceedings before Arbitrator 
appointed under Act — Applicability of 
Limitation Act 47 Bom L R 3 

Bombay High Court — Working of, from 
1919 to 1926 — Sketch by Sir Norman 
Macleod 47 Bom L R 1 

Bombay High Court Criminal Circulars, 

S. 93 — Scope of 47 Bom L R 8 

Bose, H. D., Advocate — Death of — Review 

of bis career 49 C W N 31 

British General Elections — Debacle for 
conservatism — Labour faces the Test 

49 C W N 91 

Burma — White Paper on — Government’s 

Burma Policy 49 C W N 57 

Calcutta High Court, Original Side Rules, 

Ch. 5, R. 3 — Scope of — Duty of appellate 
Court:49 C W N 405: (33) AIR 1946 Cal 
121, discussed 49 C W N48 

Calcutta House Rent Control Order (1943), 
para, 9 — Tenant in arrears how far can 
seek protection from eviction under 
para. 9 — Acceptance of rent by landlord 
subsequent to default in payment of 
rent if amounts to waiver : 49 C W N 
430 and 49 C W N 433, discussed 49 C W N 52 
Calcutta Municipal Act (3 [lU] of 1923), 

S. 424 — Bengal Rationing Order 1943, 

Cls. 6, 7 and 9 — Keeper of ration shop 
is bound to sell sample of food in his 
shop to Food Inspector of Corporation 
for -analysis without ration card : 49 

0 W N 704 : (33) AIR 1946 Cal 71, 

discussed 49 C W N 93 

Carriers — Carriers by land, water and air 

Law relating to (1945) 2 M L J ^9 

Chakravartti, P. — Appointment of, as Judge 
Calcutta High Court — Review of his 
career — Felicitations from the Bar: 49 C W N 43 

Charity — What is, in law 47 Bom L R 10 

Chatterji, S. C. — Retirement of, from judge- 
ship Patna High Court — Appreciation of 
his work — Tributes from Bench and 
Bar 26 P L T 1; 1945 P W N 5 

Child Marriage Restraint Act (19 [XIX] of 
1929), Ss. 5 and 6 — Scope and applicabi- 
lity of — Marriage of girl under 14 years — 

Liability of father and grandfather : 

1 L R 1945 All 272, commented upon ; 

Case law discussed (1945) 2 M L J 21 (N 1 C) 


*1 


Civil Prcxiedore Code (5 [V] of 1908), S. 60 
(1) (c)— Word “agriculturist” in— Mean- 
ing of : 23 Pat 348=(31) AIR 1944 Pat 

272, considered ; Case law reviewed 

(1945) 2 M L J 1 (NIC) 

O. 3, B. 1 and O. 5, B. 25 — Defen- 
dant in eDemy-occupied territory — Ser- 
vice of summons on : 49 C W N 262, 
considered 49 C W N 29 

O. 3, R. 4 Suit dismissed for default 

—Application for restoration of — No, 
fresh vakalatnama is necessary : I L R' 

(1944) All 692=(31) AIR 1944 All 238, 

considered ; Case law reviewed 

(1945) 1 M L J 22 (N I C) 

O. 9, B. 3 and O. 5, R. 10— Hearing of 

case in camp — Change of venue of hear- 
ing put up at Bar Association— Notice is 
not sufficient — Dismissal of case for 
default of plaintiff’s appearance is not 
justified : ILR(1945) All 37=(32)' AIR 
1945 All 53, considered (1945) 2 M L J 19 (N I C) 

O. 21, B. 64 ; O. 38, Br. 6 to 7 and 

S. 64— Attachment of immovable pro- 
perty before judgment — Validity of — 
Essentials for AIR (32) 1945 J 13 


O. 21, R. 64 (1) and (2)— Prohibitory 

order under Buie 54 (1) — Order need 
not be served on judgment-debtor : 51 
Mad 349=(15) AIR 1928 PC 139 (PC) 
and 8 Pat 1=(15) AIR 1928 Pat 600, re- 
ferred 47 Bom L B 6 

O. 21, R. 66 — Sale proclamation — 

Drawing up of — Duty of Court — Valua- 
tion of property : 49 OWN 292=(32) 
air 1945 PC 67 (PC), discussed 49 C W N 33 


0. 21, Rr, 66 and 90 — Settlement of 

sale proclamation — Duty of Court and 
decrce-holder::58 M L W 156=(32) AIR 
’ 1945 PC 67 (PC), considered 58 M L W 19 


O. 21, R. 66 (2) — Sale proclamation — 

Contents of — Duty of Court and appli* 
cant for sale : (1945) 1 M L J 229=:(32) 

AIR 1945 PC 67 (PC), considered 

(1945) 1 M L J 23 (N I C) 

O. 21, R. 69 — Continuing sale from 

day to day is not adjourning it within 
O. 21, R. 69 : (1944) 2 M L J 352 (PC), 
considered ; Case law discussed 

(1945) 1 M L J 23 (N I C) 
— 0. 40, B. 1 and 0. 43, R. 1 (s) — Order 
dismissing Receiver if falls under O. 40, 

R. 1 so as to be appealable : I L R (1945) 

All 506=(32) AIR 1945 All 371, consi- 
dered; Case law discussed (1945) 2 M L J 24 (N IC) 

— O, 41, B# 12 — Notice of appeal under — 

Form of notice issued from Calcutta 
High Court — Criticism of 49 C W N 19 


— O. 44, R. 1— Application for leave to 
appeal as pauper — Court not rejecting 
application under O. 44, R. 1 and issu- 
ing notice to respondent — Respondent if 
can contend that application should be 
dismissed on ground that judgment 
appealed from was contrary to law or 
usage having force of law : Case law 
reviewed 1945 A L J 21 

— 0. 44, R. 1— Leave to appeal as pau- 
per — Provision as to — Hardship of, con- 
sidered— Amendments suggested 1945 A L J 21 


— 0. 47, R. 1 — Appeal preferred against 
decree — Review application if maintain- 
able : I L R (1944) Bom 675 : (32) AIR 
1945 Bom 40, considered ; Cose law 


dlBCUBsed (1945) 2 M L J 8 (N I C) 


1946 Journal Section 

Clough, John Alfred — Appointment of, as 

Judge, Calcutta High Court 49 0 W N 87 

Companies Act (7 [VII] of 1913), Chaps. 

IX and X— Foreign company trading in 
British India — Its juridical status in 
British India — Effect of its winding up 
in country of its incorporation — Effect 
of British Indian winding up thereof 
under Act (1945) 1 M L 3 31 

Company Memo of Association permitting 

company to “invest” its money — Pur- 
chase of bullion if amounts to invest- 
ment: ILK (1944) Bom 247 = (31) AIR 

1944 Bom 131, considered (1945) 2 M L J 8 (NIC) 
Constitutional law — Rule of Law — Return 

of 49 C W N 47 

—Attachment of small State of Bhaduva 

Taluka to larger State of Gondal if 
intra vires the powers of Crown Repre- 
sentative — Bhaduva Taluka v. Crown 
decided by Judicial Commissioner, W.T. 

S. Agency considered 1945 O W N 8 

Federal Constitutions of British Com- 
monwealth — Executive power in 1946 F L J 29 

Crown — Paramountcy of, over Indian 

states — Meaning of 1945 F L J 87 

Indian States — Status of 1945 F L J 45; 79 

Indian States and the future 1945 F L J 59 

Contempt— Contempt of Court- Judgment 
of Indore High Court bolding entire Bat 
Association guilty of contempt— Com- 
ments on 1945 A L J 1 

Contempt of Court— Contempt of High 

Court itself — Offender staying outside 
jurisdiction— High Court if has power to 
issue process for arrest of offender i I L 
R (1944) Bom 333=(31) AIR 1944 Bom 
127 and I L R (1944) All 665=(32) AIR 

1945 All 1, considered: (1945) 1 MLJ 16 

(NIC); 68 MLW 19 

Contempt of Court — Punishment for — 

Power to punish should be sparingly 
used : 68 M L W 347 : (32) AIR 1945 
P C 134 (P C), considered 58 M L W 98 

Contract — Indemnity — Indemnity by assig- 
nor of debts to his assignee against loss 
that assignee might suffer in realising 
debts — Indemnity if covers loss arising 
to assignee by reason of scaling down of 
debts under Madras Act 4 [IV] of 1938 
which oamo into force subsequent to 
assignment : 68 MLW 92=(32) AIR 
1945 Mad 98, considered 68 M L W 18 

Contract Act (9 [IX] of 1872), S. 16 — Trans- 
action between husband and wife — Hus- 
band taking entire benefit — Presump- 
tion of undue influence if arises : (1944) 

2 M L J 350=(32) AIR 1945 P 0 8 (PC), 

— (32) considered; Case law discussed 

(1946) 1 M L J 8 (N I C> 
S. 30 — Money deposited under wager- 
ing contract if can be recovered : I L B 
(1944) All 397=(31) AIR 1944 All 196, 
commented upon; Case law discussed 

(1945) 2 MLJ27 (N 10) 
Co-operative Societies Act (2 [II] of 1912) 

— Proceedings before arbitrators appoint- 
ed under Act — Applicability of A I R (32) 1945 J 17 
Court-fees Act (7 [VII] of 1870), S. 17— 

Suit upon two mortgage bonds — Lump 
sum decree passed without apportioning 
amount between mortgages — Appeal — 

Mortgage bonds if can be treated as “dis- 
tinct subjects” within S. 17 : (1944) 25 
Lab 24=(30) AIR 1943 Lab 275 (F B). 
ooDsidered (1945) 2MLJ9(Nl0y 


General Index 

Court. fees Act (contd.) 

(as amended in U. P. in 1943), S. 19-1 

— Letters of Administration — Applica> 
tion for, made before amendment but 
order for issue of letters made after 
amendment — Court-fee is payable under 
amended Act : ILR (1944) All 229=(31) 

AIR 1944 All 119, approved ; Case law 
discussed (1945) 2 M L J 27 (N I C) 

■ Sob. 1, Art. 1 — Mortgage decree — Part 
of mortgaged properties purchased by 
mortgagee in execution — Decree reopen- 
ed under S. 36, Bengal Money-lenders 
Act and new decree granting instalments 
and directing restoration of property pas- 
sed — Appeal by mortgagee challenging 
not amount of decree but validity of de- 
cree instalments and restoration of pro- 
perty— Court, fee : 49 C W N 385 = (32) 

AIR 1945 Cal 354, commented upon 49C W N 41 

Sch. 1, Art. 1 and'Sch. 2, Art. 17 (vi) — 

Preliminary mortgage decree — PlaintiR 
awarded principal and interest on part 
of principal from date of suit till date 
fixed for redemption — In appeal plaintifi 
claiming interest on whole amount of 
principal from date of suit till realisation 
— Court-fee payable : (1944) 25 Lab 24= 

(30) AIR 1943 Lah 275 (FB), considered 

(1945) 2 M L J 9 (N I C) 
Criminal Procedure Code (5 [VJ of 1898), 

Ss. 35, 397, 423 and 439 — Accused 
sentenced to two terms of imprisonment 
— Second to run on expiration of first 
— First sentence quashed in appeal or 
revision — Appellate Court or High Court 
under S. 439 can reduce second sentence 
by period of imprisonment already under- 
gone : Case law discussed 47 Bom lIR 8 

Ss. 161 and 426 — Amendment of, by 

Act 2 [II] of 1945 49 C W N 80 

S. 162 — History and interpretation of 

AIR (32) 1945 J 9 

S. 197 — Person ceasing to be public 

servant at time of prosecution — Protec- 
tion under S. 197 if applies : ILR (1944) 

1 Cal 113=(30)AIR 1943 Cal 527, consi- 
dered (1945) 2 M L J 9 (NIC) 

S. 4HA — Appeal under — Ambit of 

powers of Appellate Coart:(32) AIR 1945 
Bom 227, approved 58 M L W 20 

-S. 426 and Ch. 39 — Appeal by con- 
victed person to Privy Council by special 
leave — Power of High Court to grant bail 
: 49 C W N 477=(32) AIR 1945 P C 94 
(PC) and 40 CWN 1313=(23) AIR 1936 
Cal 809, discussed 49 C W N 56 

Ss. 497, 498, 426 and 561A— Special 

leave to appeal against conviction to 
Privy Council — High Court has no power 
to grant bail : 58 M L W 24=(32) AIR 
1945 Mad 306, considered 58 M L W 24 

Sa. 561 A, 154. 156, 157 and 491 — 

Police investigation in respect of cognisa- 
ble offence — Interference by Court — 

Legality of :58 MLW 57=(32) AIR 1945 
P C 18 (PC), considered 68 M L W 14 

Criminal trial — Appeal by accused who 
has been on bail dismissed — Accused if 
bound to surrender before moving High 
Court in revision — Practice of Calcutta 
High Court 49 C W N 76 

-Sentence — Sentence of imprisonment 
tm rising of Court— Validity of : (1945) 

1 M L J 180=(32) AIR 1945 Mad 313, 
approved ; Case law discussed (1945) 2 M L J 

14 (NIC); 58 M L W 13 


5 

Criminal trial (contd.) 

■ S entence — Capital punishment — Pro- 
priety of — Abolition of, in Travancore 
and Cochin States 1945 M W N 2 

Das, Judge, Patna High Court — Welcome 
addresses to, when sitting in Cuttack 
Circuit Court 11 Cut L T X 

Defence of India Rules (1939), R. 75A, re- 
lating to requisition of movable property if 
ultra vires the Government of India Act: 

1945 FLJ 59 =(32) AIR 1945 Mad 104, 
considered 1945 F L J 7 (CSC) 

Dharam Das Suri, Lala — Founder of PLR 
— Death of — Review of his career 47 P L R 5 
Divorce Act (4 [IVJ of 1869), S. 7— Both 
parties to divorce proceedings can by 
reason of Ss. 112, 118 and 120, Evidence 
Act give evidence as to non-access and 
consequent illegitimacy of child : ILR 
1945 All 620=(32) AIR 1945 All 190, 
considered ; Case law discussed 

(1945) 2 M L J 24 (NIC) 
Dutt, S.N. — Appointment of, as representa- 
tive to United Nations Crimes Commis- 
sion 49 C W N 83; 84 

Ethiraj, V. L. — Endowment of Rs. 10 lacs 
by, for founding Women’s College at 
Madras — Felicitations by Madras Bar 

58 M L W 15 ; 1945 M W N 6 
Evidence — Witnesses — Truthful character 

of Indian witnesses AIR (32) 1945 J 5 

Death by common disaster — Question 

who died first— Proof of : (1944) 2 MLJ 
354=(31) AIR 1944 P C 100 (PC), consi- 
dered; Case law discussed (1945) 1 M L J 1 (NIC) 

Evidence Act (1 [I] of 1872), S. 33 — No 

opportunity to cross-examine witness 

Evidence if admissible : I L R 1944 All 
241={31) AIR 1944 All 188, considered; 

Case law discussed (1945) 1 M L J 20 (NIC) 

Famine— Bengal Famine of 1943 — Find- 
ings of Woodbead Commission on 49 C W N 48 

Federal Court — Important decisions of, dur- 
ing 1944— Gist of 58 M L W 6 ; 1945 O W N 1 

Judgments of— Comments on 49 C W N 41 ; 

58 M L W 6 

■ Jurisdiction of — Proposals for enlarge- 

ment of, by Government of India — Text 
of ... 1945 MWN 3 

Jurisdiction of — Proposed extension 

of AIR (32) 1945 J 13 ; 49 C W N 23 ; 

1945 F L J 1 

Enlargement of jurisdiction of — Pro- 
posals of Government of India for 

Visit of Sir Patric Spence, Chief Justice 
of India to Nagpur High Court 1945 N L J 5 
Ghose, Probodh Chandra — Death of 49 C W N 71 

Government of India Act (1935, 25 & 26 
Geo. V, Ch. 42) — Indian Constitution — 

Federal aspects of 1945 F L J 17 

— S. 2 — Legal and constitutional basis 
of Executive Government in India under 

1945 F L J 5 

S. 93 — Governor taking over adminis- 
tration of Province under S. 93 Posi- 
tion of ministers 49 C W N 37, 39 

■ S. 100 and Sch. 7 — Conflict between 
Federal and Provincial legislative powers 
how to be resolved : 1945 F L J 69 = 

(32) AIR 1945 PC 98 (PC), considered; 

Case law discussed 1945 F L J 9 (C S C) 

-S. 213 and Sch. 7, List I, Entry 56 

Power of Federal Legislature to levy 
Estate Duty : 1944 FLJ 215=(31) AIR 
1944 FC 73 (FO), considered 

1945 F L J 1 (C S C) 


1945 Journal Section 
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Government of Indin. Act (contd.) 

S 213 Consultation of Federal Court 

: 49C W N F U 9=(31) AIR 1944 FC 73 

(FC) — Ckimments on 49 C W N lo 

Grotins— Centenary celebrations— Date at 

which they should be held 47 Bom L R 11 

Guha. Eajcndra Chandra, Advocate- 

Death of 49 C W N 2 

Harries, Sir Trevor. Chief Justice Lahore 

IIi<?h C'^urt — Appreciation of 47 P L R 1 

Hemeon, Clarence Reid, I. C. S. — Appoint- 
ment of, as Judije, Nagpur High Court 

1945 N L J 3 

Henderson, Judge, Calcutta High Court— 

Conferment of knighthood on 49 C W N 67 

Henry, Patric, great American Advocate- 
Humorous defence of, in suit by butcher 
for his beef 1945 0 W N 4 

Hindu Law— Adoption— Widow’s power to 
adopt — Limits to exercise of — Power 
when extinguished : I L R (1944) Bom 
218=(31) air 1944 Bom 195, considered 

(194-5)1 M L J 13 (N I C) 

Adoption — Adoption by widower — 

Adopted son if can lay claim to property 
of adoptive mother who had died prior 
to adoption : I L R(1945) Mad 638 com- 
mented upon; Case law discussed 

(1945) 2 M L J U (N I C);58 M L W 33 
Adoption — Widowed mother having 
two sons A married and B unmarried — 

A dying first leaving his widow — Sub- 
sequently ^’s widow and after her B 
dying — Widowed mother can adopt to 
her husband : (31) AIR 1944 Bom 195, 
approved 58 M L W 19 

Alienation — Righ of after-born son to 
impeach prior alienations : 51 MLW 622 
=f27) AIR 1940 Mad 691, considered :58 MLW 33 
Bequest of absolute power of transfer 


without giving absolute estate in pro- 
perty to widow — Transfer by widow if 
binding on reversioners : 79 C L J 90= 

(32) AIR 1945 P C 30 (PC), considered 79 CLJ 3 
Debts — Father — Pious obligation of 
sons — Mortgage or simple money decree 
against father alone — Suit by sons 
challenging existence of debt on which 
decree is based — Maintainability of ; 

(31) AIR 1944 Lah 220 (FB), commented 
upon 47 P L R 1 

Debts — Pious obligation of sons — 


Father binding family property by exe- 
cuting surety bond in security for pay- 
ment of debt due by third parties — Sons 
are not liable for surety debt — Family 
property is not bound : (1945) 2 M L J 
160 = (32) A I R 1945 P C 91 (P C), 
considered (1945) 2 M L J 15 (N I 0) 

.Debts — Father — Antecedent debt — 


Essentials of : (1944) 2 M L J 395 = 

(32) AIR 1945 P C 1 (P C), considered ; 

Case law di-,cussed (1945) 1 M L J 6 (N I C) 
— Debts— Father — Son’s pious obligation 

to pay father’s debts — Rationale of 

Hindu Texts and case law considered 

(1945) 1 M L J 21 

Draft Hindu Code — Comments on 

1945 A L J 3 

Draft Hindu Code — Condemnation of, 
by Judges of Calcutta High Court: 1945 A L J 13 
Draft Hindu Code — Criticism of — 


Opinion of High Court Judges 

79 C L J 6; 80 C L J 6 

.Gift of self-acquired property by 
father to son — Property if ancestral in 


Hindu Law (contd.) 

hands of son. 24 Mad 429; commented 

upon; (1945) 1 M L J 149 = (32) AIR 

1945 Mad 195, referred to; Case law 

discussed (1945) 1 M L J 10 

Gotra and Pravara names — Meaning 

of (1945) 2 ML J4 

Hindu Law Committee— Examination 

of witnesses by — An omission 49 C W N 29 

Joint family — Member cannot give 

his interest in family estate to one of 
coparceners — Relinquishment operates 
for benefit of all coparcenerstoS MLW 54 
= (32) AIR 1945 Mad 142 (F B), 
approved 58 M L W 14 

Marriage —Dissolution of— Conversion 

of husband or wife to Mahomedanism 
—Effect of : 49 C W N 439, discussed 

49 C W N 55, 68 

Minor De facto guardian — Power of, 

to execute pronote so as to bind minor’s 
estate:(1945) 2 MLJ 375=(33) AIR 1946 
Mad 1 (F B), considered; Case law dis- 
cussed (1945) 2 M L J 48; 58 M L W 32 

Mitakshara- Father giving self-acqui- 
red property to son— Property if ances- 
tral in bands of son:(1944) 23 Pat 599= 

(31) AIR 1944 Pat 298 (FB), considered 

(1945) 2 M L J 7 (N 1 C) 

—Partition — Grand father’s power to 
separate grandson5:(1945) IM LJ 151= 

(32) AIR 1945 Mad 327, considered; Case 

law discussed (1945) :2 MLJ 17 (NIC);58MLW 18 
-^Widow — Gift or bequest in favour of — 

Widow if prima facie takesabsolute estate 
— Power of alienation if should be ex- 
pressly conferred : (1945) I M L J 91 = 

(32) AIR 1945 P C 30 (P C), considered; 

Case law discussed; 2 I. A 7 (P C), com- 
mented upon (1945) 1 M L J 9 (N I 0) 

Widow — Widow inheriting husband’s 

estate can bo given absolute power of 
disposal without estate itself being be- 
queathed to bet — On her death her hus- 
band’s heirs would succeed to property 
left by her undisposed of:58 M L W 47= 

(32) AIR 1945 P C 30(P C),con3idered:58 MLW14 
Widow — Stridban — Widow purchas- 
ing property from income of husband's 
estate and disposing of properly in her 
lifetime — Property must be regarded as 
stridban : 1 L R (1945) All 148, com- 
mented upon 

(1945) 2 M L J 19; 68 M L W 30 
Hindu Women’s Rights to Property Act 
(18 (XVIII] of 1937) — Validity of : 49 
C W N F R 27 = (32) AIR 1945 F C 25 
(F C), referred to 49 C W N 21 

S. 3 — Act does not make widow a 

member of coparcenary:{32) AIR 1945 
Oudh 196 and (1943) 2 M L J 282=(32) 

AIR 1945 Mad 708, approved 68 M L W 26 

S.3 (1) — Death of female Hindu — S. 3 

(1) if applies — Death of mother-in-law 
— Daughter-in-law if can claim share of 
mother-in-law in preference to daughters 
of last full owner : 23 Pat 508 = (32) 

AIR 1945 Pat 87, considered 

(1915) 2 M L J 4, 5 (N I C); 68 M L W 28 
S. 3 (1) — Expression “separate proper- 
ty*’ in — Moaning of — Property in hands 
of solo surviving coparcener if separate 
property ; 23 Pat 60S = (32) AIR 1945 
Pat 87 and (1915) 1 M L J 108=(32) 

AIR 1915 F C 25 (F C), considered 

68 M L W 23; (1945) 2 M L J 4 (N I 0) 
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Hirurkar, N.P. — Death of — Review of, his 

work 1945 N L J 48 

Hoarding and Profiteering Prevention Ordi- 
nance (35 [XXXV] of 1943), S. 14A — 

Cases under Ordinance — Amendment 
of S. 14A forbidding recording of evi- 
dence by Presidency Magistrates — Pro- 
priety of : 49 CWN 579=(32) AIR 1945 
Cal 473, referred to 49 C W N 69 

Inam — Grant of village as inam — Irriga- 
tion channel in village if passes with 
grant — Measure and limits of inamdar’s 
right of user of water : (1945) 1 M L J 
317=(32) AIR 1945 Mad 332 and (1945) 

2MLJ 250=(32)AIR 1945 Mad 524, con- 
sidered; Case law discussed 

(1945) 2 M L J 15 (N I C) 

Srotriyam inam — Nature and charac- 

ter of: (1945) 2 MLJ 352=(32)AIR 1945 
P C 165 (P C), considered; Case law dis- 
cussed (1945) 2 M L J 25 (N I C) 

Income-tax Act (11 [XI] of 1922), Ss. 1 
(2), 2 and 4A — Non-residents — Position 
of, under Act 79 C L J 21 

India (Miscellaneous Provisions) Act (1944), 

7 & 8 Geo, VI, Ch. 38) — Note on 1945 F L J 2 

India Office — Abolition of and merger of 
India Port Folios in Dominions Secreta- 
riat of State 49 C W N 94 


Special features of 


49 C W N 95 


Insolvency — Joint Hindu family — Adjudi- 
cation of member — > Annulment of — 

Share of member vested in Official Re- 
ceiver reverts as joint family property 
and not as member’s separate property 
: 58 MLW 150=(3'2) AIR 1945 Mad 257 
approved; 44 MLW 657=(24) AIR 1937 
Mad 131, commented upon 58 M L W 28 

International Law — War criminals — Who 
are 80 C L J 23 

- War guilt problems 49 C W N 45 

International War Crimes Court — 

Starting of 49 C W N 51, 83 

——International War Crimes Court — 
Statement by Lord Wright, Chairman of 
United Nations War Crimes Commission 

49 C WN 92 

—War crimes — What are 49 C W N 92 


Interpretation of Statutes — Law altered 
retrospectively if can be said to have con- 
tinued in force until altered by competent 
Legislature within S.292, Government of 
India Act : 49 CWN 519=(32) AIR 1945 
P C 103 (P C), considered 49C W N 59 

Ireland — Position of Eire in relation to 

British Commonwealth 49 CWN 89 

Judge — Choosing of — Remarkable exa- 
mination for 49 C W N 9 

Judicial decisions — Unreported decisions 
— Legislature’s knowledge of : 49 C W N 
10, commented upon 49 C W N 5 

Eanbaiyalal, Rai Bahadur Pandit — Retired 
Judge, Allahabad High Court — Death 
of — . Tribute by Bench and Bar 1946 A L J 31 
Kathalay, B.D., LL. M., Advocate, Nagpur 
— Conferment of LL. M. degree on, by 
Delhi University for his thesis “Hindu 
Law of Inheritance ; Defects and Beme- 
dies” 1945 N L J 22 

Keith, Sir Arthur Bairiedale — Death of 

49 C W N 2 

King, Sit Archibald — Retirement of, from 
Judgeship Madras High Court — Review 
of his work ; (1946) 2 M L J 13 ; 68 M L W 17 ; 

1945 M W N 10 


King’s Secretariat — Constitution of Cre- 
ation of new department 49 C W N 95 

Ktishnaswami Ayyangar — Unveiling of 
portrait of, in Madras High Court Re- 
view of his career as Judge 58 M L W 11 

Appointment of, as Chief Justice 

Cochin High Court 1945 M W N 6 

Kumaraswami Sastriar, Sir, C. V. Un- 

veiling of, portrait of, in Madras High 
Court — Review of his career as Judge 

58 M L W 9 

Landlord and Tenant — Long term (48 _» 

years) lease — Bald covenant for renewal 
if can be enforced on expiry of original 
period and if so on what terms : 58 
MLW 81, commented upon 58 M LW 13 

Law Reporting — History and evolution of 

^ air (32) 1945 J4. 

Leach, Sir Lionel, Chief Justice, Madras 
High Court — Extension of tenure of — 

Review and appreciation of his work 

^ 1945 M W N 9. 12 

Legal Practitioner — Indian Bar Associa- 
tion — Proposed organisation and objects 
of — History and constitution of Ame- 
rican and Canadian Bar Associations 
referred to 1945 A L J 17 to 20 

Bar Council of Allahabad High Court 

— Open letter pointing out defects in 
working of 1945 A L J 30 

The Bar, its privileges and disabilities 

(1945) 1 M L J 1 

Professional conduct and Advocacy 

(1945) 2 M L J 1 ; 1945 M W N 12 
" Condition of legal profession during 
1944 58 M L W 1 

Madras Provincial Lawyers’ Confer- 
ence — Suggestions for solving pro- 
blems confronting legal profession 68 M L W 31 

—Effects of war on legal profession 

Lawyer’s role in post-war re-construc- 
tion and establishment of World peace 

^ ^ 1945 MWNl 

Leadership, a responsibility of the Bar 

1945 MWN17 

. Young Irish counsel’s first speech 

, , 1945 0 WN4 

Advocate who twisted thread round 

his fingers during his argument 1945 OWNS 
Venetian Advocates — Vehemence of 

^ , 1945 O W N 6 

Counsel kicking attorney 1945 OWNS 

Professional Ethics — Speech by Justice 


• - — — p V ^ J ^ 

B. P. Sinha, Patna High Court 1945 P W N 13 

Legislation — Court’s power to review 

—Importance of 1945 F L J 75 

Legislature— Bengal Legislative Assembly 
— Amendment of rules of debate — Pro- 
posal for vesting power of closure in 
Governor — Comments on 49 C W N 11 

Adverse vote of, against ministry 

Effect of — Speaker of Legislature if can 
remove ministry by adjourning House 
sine die 49 C W N 37, 60 

Speaker of — How far immune from 


a. — — 

jurisdiction of Court : 49 C W N 405 
= (33) AIR 1946 Cal 121, discussed — 
Government of India Act (1935), S. 87 

49 C W N 60 

Limitation Act (9 [IX] of 1908), S. 12 
— Applicability of, to Letters Patent 
Appeal taken from appellate side 

(1946).2 M L J 2 
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Limitation Aot^conei. ) _ ^ 

g i9_Acknowledgment m insolvency 

schedule — Annulment of adjudication 
— Subsequent suit to recover debt— Or^ 
ditor in computing limitation if entitl^ 
to exclude not only period of ‘defendant a 
insolvency under S. 78(2). Provincial 
Insolvency Act but also further period of 
three years from date of annulment 
under S. 19. LimitatWQ Act : — 58 
M L W 169=coQnmented upon 58 M ii W 

Art. 116 — Mortgage bond — Mort- 
gage money payable on demand 
Limitation for suit to enforce bond— 

Starting point : (1945) 1 M L J 233 
^BJ.^commented upon; Case-law dia^ ^ 

.Art 132— Charge on account of sub- 
rogation— Declaration of. in foreclosure 
decree in favour of subsequent mortgagee 
—Suit to enforce charge— Starting point 
of limitation : (1944) 2 M L J 350 : (32) 

air 1945 PCS (PC), considered , „ , n 

(1945) 1 M L J 3 (N I C) 

Machines and Human Spirit— “Buie by 
Law or Right v. Rule by Machine or 
Might*' M W N 20 

Mookett, Sir Vere— Retirement of, from 

Judgeship, Madras High Court — t tw la 
of bis work (1945) 1 M L J 

Madras Agriculturists’ Relief Act (4 (IV) of 
1938), S. 19— Court outside province of 
Madras cannot give relief under S. 19 
even though decree in respect of which 
relief is claimed was passed by it when 
it was within province of Madras : 

23 Pat 446 = (31) AIR 1944 Pat 309, 
consiLred (1945) 2 M L J 3 (N I C) 

Madras Bill for Surcharge on Stamp I>aty 
Propriety of (1945) 2 M L J 13 

Madras Court of Wards Act (1 (I) of 1902), 

S. 34 (a)— Transfer in favour of ward 
of Court is perfectly competent — Charge 
for unpaid purchase money can be en- 
forced against property sold : I L R 
(1945) All 204=(32) AIR 1945 All 1 156, 
considered (1945) 2 M L J 21 (N I C) 

Madras High Court— Working of: (1945) 2 ML J 16 

.—Decisions of, during 1944 — Apprecia- 
tion of— Summary of important deci- 
sions 68MLW7 

Madras Hindu Religious Endowments Act 
(2 (II] of 1927)— Bill lor amendment of 
—Objections to 

(1945) 2 M L J 31, 32; 1946 M W N 19 

. Bill for amendment of — Criticism of 

68 M L W 29 

Mahajan, Mehr Cband— Appointment of. 
as Judge Lahore High Court 47 P L R 1 

Mahomedan Law— Marriage — Dissolution 

of Hindu spouse embracing Islam may 

present Islam to unconverted spouse — 

On failure of latter to accept Islam 
marriage stands dissolved : 49 OWN 
439, discussed 49 OWN 65, 68 

——Succession — Custom and Muslim Law 
of inheritance in Province of Agra — 
Extension of provisions of Muslim Per- 
sonal Law (Shariat) Application Act to 
questions relating to agricultural lands 
suggested 1945 A L J 2G 

Makban Lai Chanda — Death of, in mys- 
terious ciroumstances 49 C W N 79 


1945 Journal Section 

March of Law : 1944 — Case Law on 
various subjects during 1944 reviewed 

(1945) 1 M L J 1 

Military Stores (Unlawful Possession) Ordi- 
nance (33 [XXXUI] of 1943). S. 3 — 

Articles stamped with mark “D Arrow 
D” if military stores — Conflict between 
judgments of Ormond J. in 49 C W N 
229=(32) AIR 1945 Cal 363 and 49.CWN 
244, considered 49 C W N 27 

Moffusal Courts— Disposal of cases in- 
High Court Circular enjoining on sub- 
ordinate Courts duty of quantitative 
disposal measured in terms of arith- 
metical standards prescribed in circular 
— Comments on 68 M L W 31 

Nagpur Law Journal — New year greet- 
ings . 1945 N L J 1 

Progress of, during 1945 — Editorial 

review of 1945 N L J 41 

Nasim Ali, Judge, Calcutta High Court — 

Conferment of knighthood on 49 C W N 13 

Nugent Grant, Barrister-at*law— Death of 

—Review of his career 58 M L W 15 

Orissa and Judiciary — Need of High Court 

11 Out L T 3 

Pande.Rai Bahadur B. P Appointment 

of, as Judge Patna High Court 1946 P W N 8 
Fanigrabi, L. — Appointment of, as Advo- 
cate-General 11 L T 8 

Patna High Court — High Court holidays 

Suggestion for change in 1945 P W N 24 

Payment of Wages Act (4 (IV] of 1936), 

Ss. 2 (vi), 9 and 17 — Merits of Act in- 
dicated — Amendment of Ss. 2 (vi), 9 
and 17 suggested 47 Bom L R 5 

Penal Code (45 [XLV] of 1860), S. 161 — 

Illegal gratification — Liability of giver 
and acceptor — Extent of — Laying of 
trap for detection of crime — tEffeot of 
ILR (1945) All 450= (32) AIR 1945 AU 
207, considered (1945) 2 M L J 22 (NIO) 

Practice — Calcutta High Court— Practice 
of Single Judges hearing “petty cases’* — 

Comments on 49 0 W N 68 

Praharaj, Rai Bahadur G, C. — Death of 
— Review of his career 11 Cut L X 6 

Privy Council — Appeal — Litigation be- 
tween Centre and Provinces involving 
constitutional questions — Costs 1945 F L J 2 7 

•Appeal to — Constitutional questions 
between Federal and Provincial Govern- 
ments — Cost (1945) 2 M L J 62 

— Changes in members of Judicial Com- 
mlttee in 1944 68 M L W 2 

— Summary of its rulings during 1944 

68MLW8 

•Appeal to, by Provincial Government 
against decision in I L R (1945) Nag 1= 

(32) AIR (1946) PC 16 (PC)— ApplioaUon 
by respondents for passport for England 
to present their case personally 1946 N L J 7 

Prosy Sergeant’s Eloquence 1946 0 W N 6 

Punjab Relief of Indebtedness Amendment 
Act (12[XII] of 1940), S.36— S. 85 If re- 
trospective and if applies to pending exe- 
cutions where attachment had been effec- 
ted before Act: ILR (1943) Lab 646= • 

(80) AIR 1943 Lah 170 (FB). considered 47 PLR » 

Radhabinod Pal, Dr. — Convocation Address 
by ns Vice-Chancellor, Calcutta W N 87 

Raja lyer.K — Appointment oj, as Advocate* 

General, Madras — Review of his catoM 

RQ \r T. w OR . 1Q4S M W N 6. 10 
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Rajamannar, P. V. — Appointment of, as 
Judge, Madras High Court 

(1945) 1 M L J 34; 1945 M W N 5, 10 

Appointment of, as Judge Madras High 

Court — Felicitations and review of hia 
career 58 M L W 21 

Rangachariar, Dewan Bahadur T., C. I. E., 

Advocate Madras High Court — Death of 
— Tributes from Bench and Bar — Appre- 
ciation by Eao Bahadur R. N. Aingar 
Bar-at.law 58 M L W 27 

Death of — Review of his 


career and 

appreciation of his work 1945 M W N 12, 13 
Rankin, Sir George — Retirement of, from 
Judicial Committee — Review of his work 

49 C W N 1 

Ray, B. K. — Appointment of, as Judge 
Patna High Court — Welcome addresses 
to 11 Cut L T 5, 7; 1945 P W N 9 

Appointment of, as Judge Patna High 

Court — Review of his career 26 P L T 7 

Registration Act (16 [XVI] of 1908), S. 17 
— Debenture charged on entire property 
of company including immovable pro- 
perty registered under S. 109, Companies 
Act — Registration under S. 17, Registra- 
tion Act also if necessary : I L R (1944) 

1 Cal 118=(32) AIR 1945 Cal 37, consi- 
dered (1945) 2 M L J 9 (N I C) 

S. 49 — Sale of immovable property 

worth less than Rs. 100 — Possession 
delivered — Existence of unregistered sale 
deed if renders sale nugatory : I L R 
(1944) All 235 considered; Case law dis- 
cussed (1945) 1 M L J 19 (N I C) 

Roosevelt, President of U. S. A. — Death of 

49 C W N 39 

Salve, P. E.,M. L. A. — Congratulations to, 
on his success in Central Assembly Elec- 
tion 1945 N L J 42 

San Francisco — Conference at, attended by 
United Nations — Confabulations at 49 C W N 43 
San Francisco Charter — Comments on 

49 C W N 75 

Sanyal, Jatindra Nath — Death of 49 C W N 71 

Sen, M. N,— Death of 49 C W N 77 

Sinha, Judge, Patna High Court — Welcome 
addresses to, when sitting in Cuttack 
Circuit Court 11 Cut L T 1 

Sultan Ahmed, Sir, E. C. S. I. — Member 
of Executive Council of Governor-Gene- 
ral — Conferment of insignia of K. C. S. I. 
upon 1945 P W N 1 

Sunder Lai, Advocate — Death of — Tribu- 
tes from Bench and Bar 1945 P W N 11 

Special Criminal Courts Ordinance (2 [II] 
of 1942) — Ordinance is not ultra vires : 

1945 F L J 1=(32) AIR 1945 P C 48 
(P C) considered 1945 F L J 3 (C S C) 

•Validity of — Privy Council judgment 
in 49 C W N 178=(32) AIR 1945 P C 
48 (P C), discussed — Judges as Legislators 

49 C W N 3, 17, 83, 89 
— Ordinance is intra vires : 68 M L W 
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Topical Titbits 80 C L J 1, 17 

Transfer of Property Act (4 [IV] of 1882), 

S. 6 (dd) — Right to future maintenance 

arising under agreement, decree etc. 

Existence of anterior right to mainten- 
ance if necessary for applicability of S. 6 
(dd) : I L R (1944) All 216=(31) AIR 
1944 All 91 and I LR (1944) All 299 
=(31) AIR 1944 All 212, considered; 

Case law discussed (1945) 1 M L J 18 (N I C> 

S. 58 (c). Proviso— Interpretation of, in 

relation to pre-emption in Berar 1945 N L J 17 

•Ss. 59 and 3 — Attestation — Place at 


64 (PC), commented upon 


58 M L W 14 


which signatures of attestors should 
appear ; I L R (1944) Bom 388=(31) 

AIR 1944 Bom 25, considered; Case 

discussed (1945) 1 M L J 17 

S. 91 — Vendee as part of sale trans- 

acUon discharging mortgages on property 
—Sale deed ultimately failing to take 
effect due to property already having 
been conveyed to another under earlier 
sale deed — Vendee if can claim subroga- 
tion : (1945) 1 M LJ 154=(32) AIR 
1945 Mad 175, considered ; Case law 
discussed (1945) i M L J 12 (NIC) 

Iravancore —Administration of justice in 
from 16th August 1944 to 16th August’ 

1945 MWN17 

Travancore High Court Decisions Merits 

1945 M W N 15 

Trieste Test Case — Comments on 49 C W N 73 

Trust — Trust or legal obligation if can 
arise without formal deed 80 C L J 22 

——Public Trust — Co-trustees if must act 
jointly or act of majority is to be regard- 

T entire body of trustees 

: I L R (1944) Bom 420, commented 
upon ; Case law discussed 

(1945) 1 M L J 17 (NIC) 
U. P. Court of Wards Act (4 [IVl of 19121 
37— Transfer of property in favour 
of ward of Court is perfectly competent— 

Charge for unpaid purchase money can 

property sold : ILR 
(1945) All 204=(32) AIE 1945 All 156 

considered (1945) 2 M L J 21 (NIC) 

U . S. A. Supreme Court — Criticism of 

1945 MWN 18 

- Prmciples and personalities 1945 M W N 20 
Varma— Judge Patna High Court— Exten- 
sion of term of office by a year 1945 P W N 1 

i 1 • J. f as Judge, Oudh 

Chief Court — Review of his career 

1945 0 W N 5 

War — Shape of things to come 49 C W N 61 
The Great Victory — Significance of — 

Real triumph of Rule of Law 1945 M W N 11 

Settlement of International disputes 

1945 MWN 14 

Wavell Plan — Notes on 49 C W N 63 67 

71, 76, 80, 88* 
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JOURNAL SECTION 

Law Reporting. 

Speech delivered by Rao Bahadur, D. D. Datar, Chief Editor, ^ 
the All India Reporter, at the Rotary Club, Nagpur. 

^ la'vyer’s office, what is the thing that impresses us as beinr/if« 

‘f® prominent feature-something which easily and immediately 
bungs home to us the fact that we are in a lawyer’s office ? It iq tip alnco oi™’ u £ n 

boota „..uy I. 

appearance. Books are not so prominently in evidence in other learned 

1 ofessions, as for mstance, the medical profession. I am not saying that the practice of 

medicine does not call for assiduous study. But books are not resorted to so consZtTv 

the medical profession as in the legal. The nature of the work that a Wv!! 

to do is such that he simply cannof get on without tooks, ho^veMeart7h Ivt'^And 
what a vast number of books is required by him. leaineci he may be. And 

.P covers the entire field of human activity and as the comnlevi 

o';!;' Sb!!' “r “ »■“ 

r;!:" “• »' ■ «^>!i tr,*; s 

I shall first deal with Law Reports. It is a common knowledge that pvpi-v 
presupposes certain principles as taken for granted which are beyond "scepticism an^ nLd 

calleTa • ° They are self-evident truths and are ilSicalS 

foiinflpif « • and maxims in Law. As the science of Mathematics fe 

nnfh^ science of Law is founded on maxims. The legal jurisprudence is 

^ no excuse , etc. Of these maxims the one “Ignorance of Inw 

o excuse denotes universal omniscience of the laws of the realm. It demands fhqf 

of ite b"^° ignorance of it will not save him from the consequences 

thetocietT^'Ee^=° Tfn ^^edge spreads the better governed and discipLed is 

forep vohZl very backbone of orderly society and peace. It iq n 

tho f ivi? creates humanity in man and protects it as the law of gravitation niflinfo- 
the stabihty of things on earth. Thus the publication of law is the facred dutv ® 

how the law reporting has come to enjoy an eminent place in jUrnabsr 

„ i„ I-aw — No system in the world can claim so exuberant n (rmwf), 

nue- speed of expansion can rival only with that of time The meof 

of all laws is the Hindu Law. It emanated from day to day life and actionqfwl’ l 
^ became customs) of the Hindus which ultimately came to be recordpd*^ 
194 Tj/i^ learned sages with their decisive commentaries. Roman Law also had 
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its origin in the life of the people and was expounded authoritatively by the ^man 
Jurists^ With the fall of Boman Empire its growth stopped. Then followed the English 
Law. The development of English Law is different from that of other legal systems. In 
England it is the Judges who are the creators of English Law. 

The remarkable authority of the judicial precedents under English Law is mamly 
due to authoritative and unassailable positions occupied by the English Judges. They were 
the perennial sources of authoritative decisions and as times passed on. the English Law 
Common Law and Equity assumed magnificient proportions in the shape of judicial 

decisions. .1 ^ ,t./r ^ 

In India the growth of law is no less astounding. A reference to the Civil Court Manual 

will reveal that India has 203 Civil Acts in its judicial arnaoury. Even if we take account 
from the years 1935 to 1944 , the Central Legislature has to its credit 265 Acts and 192 
Ordinances from 1939 to 1944 . Apart from these Central enactments there are stiU more 
powerful battalions of Provincial Acts. To illustrate, I may quote the following figures. 
Bengal 101 , C. P. 202, Madras 209, Bombay 183. 

Now rack your brains with mathematical calculations for a while. In India there 
are seven High Courts established by Letters Patent, two Chief Courts, one Judicial Commi^ 
sioner’s Court and one Federal Court. Making a modest estimate, all these eleven Cxiurts 
must be having about eighty Judges. These eighty Judges have been continuously pronounc- 
ing judicial decisions for the last so many years. Pen and paper are necessary to determine 
their voluminous output. Just for the sake of your information I will tell you that average 
number of cases reported per year by the All India Reporter is about 2200. I think this is 
enough to show at what terrific speed the case law is growing and how vitally important 

is its reporting. 


Precedents. — I am sure every one of us here has heard about legal or judicial 
precedents. It is a technical term which means a previous case taken as an example for 
subsequent cases or as justification. In other words precedent is one which serves as a rule 
or pattern in deciding a case in hand. These are the decisions of the Privy Council and 
High Courts possessing different binding values. Some decisions are absolutely binding 
and others are only persuasive. The decisions of the Privy Council are binding on all ^e 
High Courts. High Courts hite)' se the decisions of the one High Court are only persuasive 
in regard to other High Courts and not absolutely binding. 

But in any case, all decisions are of value to the lawyer and the Judge. Apart from 
their operating as authorities, in innumerable cases, the reasoning contained in the decisions 
is of very great value to lawyers and Judges in considering the law applicable to the cases 
which they have to handle. 

The function of law reports is to make available to the Bench and the Bar this 
valuable material in an easily accessible form. For imagine a lawyer having to explore, on 
his own, the records in Courts in order to find out an appropriate precedent for his own 
case. A lawyer may work for his whole life and yet may not succeed in collecting all the 
appropriate precedents. 


History of Law Reporting in England. — Originally even in England, there 
were no published reports of decisions. (Printed reports are said to date from 1292). Ever 
since records came to be kept, pleadings and judgments in all cases were recorded on the 
plea rolls to which the Judges and more eminent pleaders had access. Then came the Year 
Books w’hich cover a long period, from 1307 to 1637. These contained a sort of report of 
cases But the reports were not like the modern law report. They were something like a 
newspaper report — an exact transcript of w’hat took place in the Court, of the statements 
of counsel, the observations of Judges whether strictly relevant to the cose or not and even 
the observations of the members of the bar present. Occasionally Judges read a lecture 
in the course of the arguments for the benefit of the apprentices and that too is recorded. 
The moods of the Judges are noted. One finds also the views of the reporter as to the 
merits of the performance of the Judges and practitioners concerned. Very often only 
pleadings and discussions are given and not the judgment. 

The Year Books continued till the year 1637. Then followed an era of private 
reports. These were published by lawyers from notes taken by themselves. \Vg have a 
vast number of such reports. The reports invariably bear the name of the reporters such 
as Benloe and Dalison’s reports. Dyer’s reports, Plowdon’s reports, Brownlow and Golds- 
borough’s reports, Croke’s reports, Burrow’s re^xirts and so on. 
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Darnford and East (1785-18(X)) began the practice of reporting cases term by term 
Reports. Till then reports used to be published long after the decisions were pronounced, 
in some instances, even after the life time of the Judge and the Reporter. We have also 
valuable reports of trials in the volumes known as State Trials. 

Prom 1823 onwards began to appear a number of publications in which the reporter s 
name was not mentioned in the title of the publication. The first of the series, the Law 
Journal Reports made its appearance in 1823 and continues till to-day. In 1845 , the Law 
Times appeared. There were also other publications like the Weekly Reporter, the Times 
Law Reports, etc. 

In 1866 the Incorporated Council of Law Reporting was established in England. 
This is a private body but has a quasi-official character since its members are representatives 
of the Inns of Court and the Law Society. The Council employs an Editor and a staff of 
reporters and produces a uniform series of reports of cases in all the superior courts. The 
reports published by the Council of Law Reporting are known as the “Law Reports." 

The other publications above-mentioned also continue now side by side with the 
Law Reports published by the Incorporated Council of Law Reporting. 

Our system of law being mainly based on the English system, the English Reports 
naturally occupy a very important place in our law libraries. 

Besides the English Reports we shall find in many law libraries in India, Scotch, 
Irish and Colonial Reports and American Reports. In India, there are both official and 
private law reports. Each Provincial Government publishes in the form of a monthly 
journal reports of decisions pronounced by the respective High Court. The Editors and 
Reporters for these journals are appointed by the Government. These Reports also con- 
tain cases decided by the Privy Council on appeal from the respective High Courts. 

Besides these official publications, there are private publications which report the 
decisions of particular High Courts and of the cases decided by the Privy Council on appeal 
imm the respective High Courts— such as the Allahabad Law Journal, Bombay Law 
Reporter, Calcutta Weekly Notes, Madras Law Journal etc. 

There are 10 Official Reports and about 20 non-official Reports. About 2000 cases 
are reported on an average, every year though in some years the number exceeds 3000. 
i-he number has considerably fallen below 2000 in recent years owing to scarcity of paper. 

There is a good deal of overlapping in these reports, the same case being reported 
in several of these journals. This is also the case in England. 


The All India Reporter which is published from here and the Indian Cases of 
Lahore are conceived on an all-India basis. These journals report the decisions of all the 
su^nor Courts m India including the Federal Court, the different High Courts and the 
Judicial Commissioner’s Court and Chief Courts, and are very comprehensive. They also 
^ntam reports of ca^s of the Privy Council which go up on appeal from this country. 
Many cases on appeal from the colonies also are reported in these journals* 


The mode of reporting in the different journals is more or less the same. The 
judgments are generally given in extenso though lengthy discussions of pure matters of 
tact or epdence are omitted or condensed. The points of law laid down by the judgment 
m-G culled out and given at the beginning of each case. They are technically caUed “Head 
Rotes. Facts and arguments are also given when necessary for the understanding of the 


Some of these publications contain a journal section in which are given Articles on 
Legal subjects, editorial comments, reviews of law-books etc. 


Evolution of Law Reporting. — Now I shall say something about the evolution 
or law reports in this and other countries. 


In our country, the law report is purely a product of the British system of 
^ministration of law that was introduced here as a result of the British conquest. The idea 
does not seem to have taken shape in Hindu jurisprudence. We have something like a law 
report m the Fatwa Alamgiri which is a collection of fatwas or decisions of Courts during 
the reign of Aurangzeb. The fall of the Moghal Empire and the resultant confusion 
However, made further progress impossible till the establishment of British Courts in India! 

po f the Privy Council, we have reports from the beginning of the laS 

ntury. The reports being from 1809 (Acton, Knapp, Moore’s Indian Appeals etc). But 
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the regular reix)rts commence only from 1833, when the Judicial Committee was organised. 
Before that a special Committee had to be organised for each case and the cases heard 
also were not many. 

The High Courts were established in 1866 in Madras, Bombay, Calcutta and 
Allahabad. Before that there were the Supreme Courts and Suddar Dewany and Suddar 
Nizamut Courts. Regular reports began from the establishment of the High Courts. But 
even before that, there were various law reports. For instance, an Act of 1843 required the 
judgments of the Suddar Court to be recorded in English and the decisions came to be 
issued monthly for the benefit of the public from 1845. In 1850, marginal abstracts of the 
decisions came to be added. The decisions of the Agra and Madras Courts came to be 
similarly published in 1846 and 1849 respectively. The series continued right up to the 
establishment of the High Courts. In 1850, one Mr. Bellasis published a volume of the 
reports of the decisions of the Sudder Dewani Adawlut of Calcutta from 1840-1848. These 
were for the most part, decisions of the Full Court. In 1851, a monthly series of Nizamut 
Adawlut decisions began to appear. In Madras also, about the same time monthly reports 
of the Sudder Foujdari Adawlut began to appear. Sudder Foujdari Adawlut Reports of 
Bombay from 1827-1846 were published in 1848. Since 1844, Select Reports, that is, cases 
selected out of the monthly reports as being fit to be treated as precedents were published 
with notes. The publication was discontinued later on. Then we have Borrodaile’s Reports 
of the decisions of the Bombay High Court. Borrodaile was a Judge of the Sudder 

Adawlut of Bombay. There are also various Reix)rts of the Supreme Court of Calcutta 

Morton’s Reports, Fulton’s Reports, etc. 

After the establishment of the High Courts, we have for the Calcutta High 
Court, regular reports. The Indian Jurist (0. S.), Weekly Reporter. Hay's Reports. 
Marshall’s Reports, Coryton’s Reports, Hyde’s Reports, Bourke’s Reports etc., cover the 
|)eriod from 1862 to 1868. From 1868 we have the Government publication known as the 
jiengal Law Reports. The Sutherland’s Weekly Reporter covers the period from 1864 to 
1876, Hay and Marshall are much prized Reports. They contain some valuable judgments 
of Sir Barnes Peacock. 

As regards the early history of reix)rting in Madras, it may fairly be said that 
modern law begins in Madras with the Madras High Court Reports ( 1862 - 1875 ). One rarely 
goes beyond those reix)rts although there are both Supreme Courts and Sudder Dewany 
Adawlut Reports for Madras as for Bengal. The Madras High Court Reports contain some 
of the best written judgments of the Madras High Court, 

For Bombay, the modern law commences with the Bombay High Court Reports 
(1863-1875). 

The various High Court Reports were published by the Government. But there 
^as no statute dealing with the subject. The Indian Law Reports Act of 1875 enacted 
that no Court was bound to hear cited cases not reported in official Reports. From this 
l>eriod begins the series known as the Indian Law Reports for each High Court. They are 
the official publication reporting monthly the decisions of the i-espective High Courts. As 
already said there are at present 10 such official publications including the Federal Court 
Reports for the Federal Court, 

The public were not satisfied with the rei>orting in these official publications. The 

reporting was neither prompt nor efficient. Imi>ortant rulings were not reported. All this 

gave rise to private reports. In each Province, eventually, there have come into existence 

two or three private publications in addition to the Govormnent Reports, so that we have 

about 20 such journals now in addition to All India Journals like the All India Reporter 
and the Indian Cases. 

Tj- u Province, it is only the decisions of the Privy Ck)uncil and of the iiarticular 

High Court that are binding as authorities. But the questions that arise for consideration 
are so many and so varied that the decisions of a particular High Court are often 

insufficient to clear any point with the necessary result that resort is had to the rulint^ of 
other High Courts. ® 

, I can give you interesting information about the development of Scottish and Irish 

law reporting but tlio time at my di3ix)sal being over I have to postpone it to next 
occasion. 


TRUTHFUL CHARACTER OF INDIAN WITNESSES 

by Thakur Prasad Dubey, m.a.,ld.b.. p.g.s. (Judicial), Farrukhabad. 


It is a well-known fact that Judges oven of 
the Highest Tribunals of the land have very 
often expressed their opinions that witnesses 
in India are greater liars than elsewhere and 
such an opinion yet continues to be enter- 
tained throughout the country by very many 
Judges. The Judicial Committee made the 
following observations in a very old case re- 
iwrted in 4 m. I. a. 431^ at p. 44i ; 

It is quite true that such is the lamentable dis- 
regard of truth prevailing among the native inhabi- 
tants of Hindustan that all oral evidence is 
necessarily received with great suspicion.” 

Their Lordships again affirmed their convic- 
tion in another case reported in ii m. i. a. 
177^ where it was said : 

In a native case it is not uncommon to hnd a 
true case placed on a false foundation and supported 
m part by false evidence.” 

G. D. Field, an old eminent commentator of 
Law of Evidence, has the following to say on 
the point : 

There would appear to be an opinion pretty 
generally prevalent that witnesses in India are more 
mendacious than witnesses in other countries and it 
has repeatedly been stated that Judges in India 
have a far more difficult task to perform than 
Judges m England in consequence of the untruthful 
nature of evidence with which they have to deal 
(Introduction pp. 30-31, Edn. 8).” 

A somewhat similar observation was made by 
a Bench of the Allahabad High Court in a re- 
cent murder case of Azamgarh about which 
there was some controversy in the press. Tay- 
lor has attempted to give reasons for such a 
general prevalence of falsehood. He says : 

“Thus it has been justly observed that a propen- 
sity to lying has been always more or less a peculiar 
feature in the character of an enslaved people— ac- 
customed to oppression of every kind. . . It is 
little to be wondered at if a lie is often resorted to as 
a supposed refuge from punishment and that thus 
an habitual disregard is engendered.” 


He attributes this as one of the causes of the 
prevalence of the disregard for truth generally 
m India, among the peasants of Ireland and 
among the subjects of Czar (Taylor Vol. i, 
Arts. 45 and 53, Edn. 8.) It has been suggested 
in many quarters that on account of the 
powth of modern education this tendency 
towards falsehood has been checked and that 
there is not so much of perjury now as it was 
before the advent of British system of justice 
in this country. While it has to be conceded 
that perjury and falsehood among the liti- 
gants and witnesses in our law Courts has 
been on the increase ever since the establish- 
ment of Anglo Indian Courts the proposition 
that its tend ency has been checked due to 
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modern education does not seem to be war- 
ranted by the dictates of experience of those 
who have, been dealing with that class of 
people days after days and years after years. 
The class of people who have received College 
or University education constitute a drop in 
the ocean so far as population goes and that 
class is seldom seen in our law Courts as 
parties or witnesses. 

While it cannot be denied that the litigants 
and witnesses that come to the law Courts 
have deteriorated in their truth and honesty, 
on the contrary however I shall show on very 
high authorities that even up to the time of 
the advent of the British they were far supe- 
rior to others of their class in other countries. 
This claim is adventurous but one that is 
historically well-founded. Our misconceptions 
about this subject are so deep-rooted and 
confirmed that many of us would not feel 
inclined to listen to such an apparently non- 
belieyable proposition. The subject is so vast 
that justice cannot be done to it in such a 
short note. I shall therefore be able to pre- 
sent only very faint glimpses of the same. 
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life on earth since far over six thousand years 
back a civilization, culture and religion where- 
under Truth was God and God was Truth 
(Satya Narain). To them truth was not a 
means but the end itself and its attainment 
was their Salvation. Max Muller says ; 

The whole of their Literature from one end to 
the other is pervaded by expressions of love and re- 
ference for truth. Their very word for truth is full 
of meaning It is or Satya being the participle 
of the verb which means ‘‘to be.” Truth there- 

Mullers Collected Works p. 76.)” 


The whole of the Vedas are full of emphasis 
on this aspect of Truth. In the later epic 
times we find the respect for truth being 
carried to such an extreme that even a pro- 
mise unwittingly made or made under some 
sort of duress was considered to be binding 
even at fatal consequences. The whole of the 
Mababharata and the Ramayana are full of 
such episodes. In the Katha-Upanishad the 

only son of the King taunts his father for his 
waverings in the sacrifice of his only son in 
the Great Yajna that he was performing and 
the father sacrifices him under the gi-eatest 
pangs and anguishes of his life and the son— a 

victim of truth— reaches the God of Death who 

reveals and unravels to that son the mysteries 
of Jife and death as a reward for his suffering 

lu truth and that dialogue forms 

the Upanishad philosophy of the Hindus 
which is. one of the glorious and the most 
elevating chapters on their philosophy of life. 


^ Journal truthful character 

The whole plot of Kamayana is baaed upon 
a rash promise made by the King of Ayodhya 
who allowed himself to be perished and hia 
most favourite son banished in the dreadful 
forests of Central India, for the fulfilment of 
that Truth. The conduct of Rama in attempt- 
ing to see that bis father does not falter in 
his duties and his faithful performance of that 
duty furnishes some of very rare instances 
of terrible sacrifices in the cause of Truth. 
The discourses that Rama gave to his father 
on that occasion form the basic conceptions 
of the whole Indo Aryan culture and civili- 
zation. 

“The whole Royal Rule is based in its essence on 
Truth. On Truth the world is based. In this world 
the chief element in virtue is Truth. It is called the 
basis of everything. Truth is Lord in this world. 
All things are founded on Truth; nothing is higher 
than Truth.” 

The epic poem of Mahabbarata is full of 
hundreds of episodes showing profound regard 
for truth and almost a slavish submission 
to the pledge once given. The death of 
Bhishma, one of the most important events in 
that story, is due to his vow never to hurt a 
woman. He is thus killed by Shikhandi 
whom he takes to be a woman. 

Max Muller observes at one place, 

“ Were 1 to quote from all the Law Books and 
from still later works, everywhere you would hear 
the same keynote of truthfulness vibrating through 
them all” (p. 70). 

“ Let a thousand Yajnas (sacrifices) and 
Truth be weighed in the balance, truth will 
exceed the thousand sacrifices,*' (Mahabha- 
rata 1-3095). 

That scholar further makes an emphatic 
declaration thus : 

“I may say once more that I do not wish to re- 
present the people of India as 253 millions of angels 
but I do wish it to be understood and to be accepted 
as a fact that the damaging charge of untruthful- 
brought against that people is utterly unfounded 
with regard to ancient times; it is not only not true 
but the very opposite of the truth.” 

Let us now come to still later times, Ktesias 
the famous Greek physician of Artaxerxes 
(400 B. c.) the first Greek writer on India 
showers very high praises about the character 
of Indians and devotes one full chapter “On 
the Justice of the Indians." Megasthenes states 
that thefts were extremely rare in India and 
that Indians honoured truth and virtue. 
Arrian another Greek writer of second 
century B. C. when si)eaking of the works of 
the Public Overseers and Superintendents 
says, “It is against use and wont for these 
officers to give a false report, but indeed no 
Indian is accused of lying.” Hiouen-thsang 
the famous Chinese writer speaks in the same 
strain in the seventh century. Idrisi a Maho- 
inedan writer in the llth century speaks of 
Indians in the following terms : 
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“The Indiana are naturally inclined to justice and 
never depart from it in their actions. Theli good 
faith, honesty and fidelity to their engagements are 
well known and they are so famous for these qualities 
that people flock to their country from every side.” 

Morco Polo another Mahomedan writer in 

the thirteenth century writes : 

“You must know that these Abraia-man (the 
Brahmans) are the best merchants in the world and 
the most truthful for they would not tell a lie for 
anything on earth.” 

In the 14th century Friar Jordanus goes 
out of his way and says : “The people of lesser 
India (South and Western India) are true in 
speech and eminent in justice." In the 15th 
century writers like Kamal Uddin Razzaque 
(a person of Samarkand an ambassador at 
the Court of Prince of Kalikot and of that of 
King of Vijayanagara) tells the same story. 
In the 16th century Abu Fazl the minister of 

Akbar writes in his Ayin-i-Akbari : 

“The Hindus are religious, afiable, cheerful, lovers 
of justice and truth, able in business, admirers of 
truth, grateful and of unbounded fidelity : their 
soldiers know not what is to fly from the field of 
battle.” (Samual Johnson's India, p. 294.) 

Let US now come to British Period of our 
History. Sir John Malcolm writes, “They are 
brave, generous, humane, and their truth is as 
remarkable as their courage." Professor Wil- 
son speaking even of the ordinary labourers 
and mechanics working in Calcutta Mint, 
says “It would not be true to say that there 
was no dishonesty but it was comparatively 
rare.’* 

One Colonel Sleeman was appointed as 
Commissioner for the suppression of Thuggee 
in India near about 1820. He travelled far and 
wide among villagers in villages. He has 
written a very valuable book “Rambles and 
Recollections of an Indian Official" which is 
full of details of lives of Indians in villages. 
He says that there existed a network of 
wonderful democratic system of village com- 
raunities all over and that the real India was 
functioning there unaffected by the upheavals 
or changes of Kings and kingdoms in towns. 
He assures us that falsehood or lying between 
members of the same village was almost un- 
known. Speaking of one of the most savage 
tribes the Gonds, for instance, he maintains 
that nothing would induce them to toll a lie. 
He observes : 

"In their' PanohaiU men adhere habitually and 
religiously to the truth. X have had before me 
hundreds of cases in whiob a man's property, liberty 
and life had depended upon his telling a Ue and ho 
had refused to tell it.” 

We have to boar in mind that India means 
village India and not town India and the 
certificates given by such unconcerned officers 
who had special means and opportunities of 
knowing facts have their own merits. 

Warren Hastings speaks of Hindus in gene* 
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ral as “gentle, benevolent, more susceptible of 
gratitude and less prompted to vengeance 
than any people on the face of the earth.” 
Bishop Heber speaks in identical terms with 
further additions — about the great virtues of 
Hindus. Elphistone states : 

“No set of people among the Hindus are so de- 
praved as the dregs of our own great towns. The 
mass of crime is less in India than in England. 
Their freedom from gross debauchery and their 
superiority in purity of manners is not flattering to 
our self-esteem.” 

Sir Thomas Munro after describing in detail 
the wonderful systems of education, industries, 
and the characters of Hindus in village com- 
munities makes the following observations : 

“If these elements are among the signs which 
denote a civilized people then the Hindus are not 
inferior to the nations of Europe and if civilization 
is to become an article of trade between England 
and India I am convinced that England will gain 
by the import cargo.” (Mill’s History of India Vol. 1. 
p. 371.) 

Max Muller says : 

“Let me add that I have been repeatedly told by 
English merchants that commercial honour stands 
higher in India than in any other country and that 
a dishonoured bill is hardly known there.” (p. 63) 

Colonel Sleeman has recorded an extract 
of the conversation that once took place be- 
tween an English Judge and a native Law 
Officer of that time and that depicts a very 
accurate picture of the condition of witnesses 
of that time. To the Judge’s querry the 
Lawyer who had over thirty years’ practice iu 
Indian Courts stated, “First, Sir, are those 
who will always tell the truth whether they 
are required to state what they know in the 
form of an oath or not.” Question, “Do you 
think that as a large class?” Answer, “Yes. 
I think it is ; and I have found among them 
many whom nothing on earth could make to 
swerve from the truth. Do what you please 
you could never frighten them or bribe them 
into a deliberate falsehood.” Speaking about 
the worst class of Indian witnesses of those 
times he says: “Three-fourths of those who 
do not scruple to lie in the Courts, would be 
ashamed to lie before their neighbours or the 
elders of their village,” 

Question. — “You think that the people of 
the village communities are more ashamed to 
tell lies before their neighbours than the 
people of towns?” 

Answer. — “Much more — there is no com- 
parison.” He further added, “The people of 
towns and cities bear in India but a very 

small proportion to the people of the village 
communities.” 

This is the condition of Indian witnesses 

behaving in Courts of law about half a 

century of the establishment of Anglo-Indian 
Courts. 

As against this it cannot he denied that 
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perjury in Indian Courts has gone on increas- 
ing and it has that increasing tendency even 
now. Historically the fact appears to be 
that after the establishment of Anglo-Indian 
Courts perjury started with the town and 
Bazar people. The honesty of the viilagemen 
remained yet untouched for a considerable 
time. But the impregnable traditional honesty 
of the villagers seems to have begun to give 
way in law Courts in course of time and now 
we have the lamentable deterioration of that 
class as well. 

I do not know how it will strike my learned 
readers hut to me it offers itself as a perplex- 
ing phenomenon that a race traditionally, 
religiously, culturally and historically honest 
should in the course of less than a century get 
itself so highly deteriorated in their virtues of 
truth. The causes thereof are not far to seek 
for those who have experiences of the function- 
ings of our modern laws and law Courts. 
Have we pondered over the very common ex- 
pression of our present day witnesses when 
while speaking of facts outside Courts they 
every day say “I wiU speak the truth here and 
will have no hesitation in telling the whole 
truth for it is not a Court.” And when they 
enter the court-room they are completely 
changed and will not have the slightest hesita- 
tion in telling the blackest of lies. The unra- 
velling of this mystery will lead us to the 
discovery of the real causes of the fall of the 
moral of the Indian witnesses. They seem to 
feel that the Court is an alien body — a secular 
institution something different from themselves 
and their social and village environments, a 
place where truth can he mercilessly butchered 
with impunity without the least compunction. 
Yet we have the counter picture that these 
very witnesses will not easily tell a lie before 
even a Court arbitrator and will seldom tell a 
lie in a village panchait of viilagemen. This 
is certainly a complex riddle and it is for the 
Legislators and thinkers of our land to solve 
it. Perjury is eating up the very vitals of our 
society and blackening the fair pages of our 
history. 

The most important part played for the 
demoralization of our witnesses has been that 
of the lawyers of the mufassil Courts and in 
some measure that of the mufassil Judges 
themselves. Our technical laws of proof of 
facts have equally contributed towards that 
cause. It is through lawyers that witnesses 
pass before; they appear before the Judge. If 
they tolerate perjuries and falsehoods and 
actively or passively by connivance or consent 
allow a false witness to state false facts the 
doors of perjury are flung wide apart. These 
processes being repeated in thousands of in. 
stances every day throughout the country at 
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the hands of our educated Vakils will naturally 
make lying less odious and give it a sanction 
due to the position they occupy in society even 
to the hesitant and faltering. It is thus that 
the whole atmosphere of the law Courts is 
becoming nauseatingly intolerable. The over- 
crowding in the profession, the unhealthy spirit 
of competition, the growth of the power of the 
dominating influence of village barristers who 
can dictate terms for action^nd whose number 
has ever been increasing are all contributing 
towards the fall of the professional morality 
among our lawyers. And are not some of the 
Judges in the mufassils abettors of that mis- 
feasance? Do we not often over-emphasise the 
number and quantity of witnesses and pay les- 
ser attention to more vital materials which 
can unearth the buried truth with greater 
certainties, I mean elements of circumstances, 
conducts, general probabilities, natural permis- 
sible presumptions, documentary pieces of 
evidence and the demeanour and ways of the 
delivery and behaviours of parties and the 
witnesses in the Court. Do not some of us bury 
our heads down and go on recording state- 
ments hours after hours regardless of what 
passes on in front of us ? Do not some of us 
dismiss cases because witnesses on one side arc 
larger in number than on the other? Lawyers 
have to cater to the standards of Judges. And 
do not some of the Courts of appeals in the 
mnfassil make similar contributions towards 
that cause ? I am firmly of opinion that if 
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Judges begin to detest false evidence and 
exercise their statutory powers to suppress it, 
the legal profession will shape its ways dif- 
ferently. Which of us whether of the Bar or 
of the Bench does not feel that not even 10 per 
cent, of our present day witnesses make truthful 
contributions for finding correct facts. Yet the 
useless 90 per cent, will have to be put in and 
their conscience and those of others who are 
responsible for the conduct of the cases sacri- 
ficed. There has arisen a vicious circle in which 
every part is contributing its due share. The 
criminal law of perjury is for all purposes 
very seldom resorted to and very seldom sue. 
cessful. That is another cause which makes 
liars and perjurers bolder and more fearless. 

These facts are patent enough to attract the 
attention of the Leaders of the Community, 
the people who have powers to shape the State 
Policy. Man does not live by bread alone. 
Take away the man’s honesty and you reduce 
him to the position of a devil. Indian Society 
is in danger due to these increasing law Court 
perjuries and drastic all round measures are 
necessary to eradicate them. It needs the vigil- 
ance and the co-operation of all sections of 
people. After we have won the War this subject 
must form one of the most urgent and pressing 
items of the peace time progress. No price 
will be too high for it. Commissions may be 
set up to devise and recommend ways and 
means for restoring Indian honesty to its his- 
torical and traditional standard. 
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Labour & Factory Legislation in 
India, by H. M. Trivedi, B.sc., of the Middle 
Temple, Barrister-at-law. Published by 
N. iif. Tripathi Ltd., Law Publishers, 
Princess Street, Bombay. Pages 1303. Price 
us. 15. 

This book is a comprehensive compilation 
containing up-to-date Labour and Factories 
legislation. The author has divided this book 
into four parts. In the 1st and 2nd part the 
texts of Central Acts, Rules, Notifications and 
Bombay Acts and Rules prior to the outbreak 
of war havo been given. The 8rd and 4th 
parts deal with wartime legislation. The 
introduction gives in brief the important 
provisions. The book would be appreciated 
by the persons concerned with administra- 
tion of the law'. 


Defence of India Rules Series (Supple- 
mentary NO. 1 to rarts i to iv) by R. R- 
Chhabra, B. A. The book can bo had from 
the author. 16 Langley Road, Opposite Dev 
Samaj, Lahore and also from Booksellers 
and Publishers in Lahore, Raw'alpindi, Delhi 
and Calcutta. Pages 118. Price Bs. 1-8-0. 

We have received Supplement NO. 1 to 
Parts l to IV. It contains amendments, addi- 
tions, repeals and substitutions of Orders, 
Notifications and Ordinances publislied in 
previous parts together w'itli new Orders and 
Notifications. It also contains amended Brass 
Utensils Control Order 1944, Milk (Use in 
Manufacture) Control Order 1944, etc. This 
suppliment brings previous parts I to lY up 
till the end of December 1944. It is very useful 
for the Police, the Bench and the Bar. 


SECTION 162, CRIMINAL PROCEDURE CODE. 

hy G. Srinivasa Ayyar, b.a., First Grade Pleader, Dindifful. 


Before the section assumed its present shape, 
it has had a regular eviction and the present 
shape was given to it by the amendment of 
the year 192S, after and as result of a great 
deal of agitation by the bar and the public. In 
S. 161 of the predecessor of the present Code, Act 
XIV of 1888, it was laid down that the witnesses 
examined by the police during investigation 
were bound to speak truly in answer to ques- 
tions put to them. This was construed to 
mean that the statements recorded by the 
police were as sacred as the evidence given 
on oath in Courts, and when the witnesses 
gave statements in Courts contradictory to 
their so-called statements before the police it 
was contended that either or both the state- 
ments must be false and that both could not 
be true, thus justifying a prosecution on the 
alternative charges of giving false information 
to the police or giving false evidence in Court 
offences punishable under Ss. 182 or 193, Penal 
Code. The absurdity of the position and the 
danger involved in clothing the statements 
said to have been made before the police with 
the sacredness claimed for them was realised 
and in the amended Code of 1898 the word 
‘truly’ which appeared in S. 161 was removed. 
Now as section 162 stands, it may mean that 
the witnesses examined by the police are not 
bound to speak the truth, but if it is establish, 
ed that the statements were made by them 
and they are false, they are liable for some 
other offence though not for giving false evi- 
dence in the course of a judicial proceeding. 

The section has been enacted with a view 
to benefit the accused in their defence during 
trial by eliciting with reference to the case- 
diary (embodying the statements of the wit- 
nesses examined by the police during investi- 
gation) the statements made by witnesses 
contradictory to their statements in Court and 
thus discrediting their testimony. Prior to the 
amendment of the year 1923, the accused were 
entirely at the mercy of the Courts and the 
police. The statements of witnesses before the 
police were a sealed book to them. Only when 
the Courts on a perusal of the statements of 
the witnesses agreeably to the request of the 
accused found contradiction to exist, the Courts 
might in the interests of justice direct that the 
accused be furnished with a copy of the state- 
ments. In the final reports of the police under 
S. 173, Criminal P. C., which is commonly 
known as ‘charge sheets’ there was a column 
in which it should be stated against each wit- 
ness what points he was expected to prove. 
The accused were not entitled to copies of the 
charge sheets till after charges were framed 
against them. From the gist of the evidence 
1945 J/2a 


noted in the column relating to ‘what points 
to prove’ in the charge sheet, the defending 
lawyers could cull out the statements and the 
contradictions therein contained and then re- 
quest the Courts to peruse the case-diary 
and satisfy themselves whether there were 
contradictions which should be brought out in 
the interests of justice. So the position reduced 
itself to this, that the accused should wait till 
charges were framed against them or permit 
charges to be framed against them and then 
after obtaining copy of the charge sheet ques- 
tion the witnesses about their previous state- 
ments before the police. Even then if the 
witnesses had the hardihood to deny the pre- 
vious statements, the only course left open to the 
accused was to cite the police officer who re- 
corded the statements as a defence witness and 
elicit through him the previous statements. It 
was not the habit of the police officers then, 
to cite the investigating officers themselves as 
witnesses for the prosecution in all cases. 
Times have changed and now in accordance 
with a standing order of the District Magis- 
trate investigating officers are cited as witnesses 
for the prosecution in every 'case, and when 
they go into the witness box as the last wit- 
ness, opportunity is given to the accused to 
question the officers about the contradictory 
statements and elicit them even before the 
charges are framed. If the investigating officers 
do not choose to cite themselves as witnesses 
even now the position will be the same as before. 

By the amendment of the year 1923, the 
entire position was changed and the accused 
were given an absolute right to get copies of 
the statements of witnesses before the police 
during the course of the examination of wit- 
nesses for the prosecution. Whether there are 
contradictions or not, it was left to the accus- 
ed to find out for themselves and make the best 
use they can of the statements themselves. 
The only controversy now ranges about the 
point of time when the accused are to call for 
copy of the statements. It was held in some 
cases decided by the Madras High Court that 
the accused will be entitled to call for the 
statements of witnesses before the police only 
when the examination-in-chief of the individual 
witness was over and when the right to cross- 
examine him arises: vide A.I.R. 1930 Mad, 185.^ 
This is the practice now current. Even after 
the amendment of the year 1923, it was held 
in one or two cases that the accused should lay 
a foundation for belief that there were contra- 
dictions, before applying for copy of the state- 


1. (’30) 17 A. I. R. 1930 Mad. 185 : 122 I. C. 463, 
Public Prosecutor, Madras v. Vedi. 
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ments of the witnesses : A. I. R. 1926 Mad. 183^ 
and 52 Bom. 195.^ This was absurd as the 
police records were and are even now sealed 
books so far as the accused were concerned 
and the accused would on no account be able to 
lay a foundation for the belief that there 
were contradictions in the statements of the 
witnesses without looking into them, unless 
crooked methods are adopted by the defend- 
ing counsel or they cleverly manage the 
situation by suggesting a contradiction: A.I.R. 
1930 Mad. 185.^ Fortunately this queer view 
also is gone and now the accused are given 
the liberty to call for the statements of the 
witnesses when the right to cross-examine 
arises : A. i. R. 1937 Mad. 822,^ A. I. R. 1928 
Pat. 215® and A.I.R. 1928 Bom. 23.® After the 
amendment of the year 1923, the Inspector 
General of Police of this province in the 
police orders, in the form of the charge sheet 
omitted the column “what points called to 
prove” thus shutting out completely from the 
accused all clue regarding the statements 
made by the witnesses before the police. 

Jackson J. of the Madras High Court once 
held that the accused might refuse to cross- 
examine the witnesses unless and until they 
were provided with copies of the statements 
of the witnesses before the police, that neces- 
sary arrangements must be made by the 
Courts to prepare the copies then and there 
and that an adjournment also should be given 
if necessary to the accused to enable them to 
prepare their defence after obtaining the 
copies. If this cumbrous procedure were to 
be followed the trial of cases will be protract- 
ed considerably. A practice has however 
grown up convenient to all concerned as a 
result of a tacit understanding between the 
practitioners and the police and the Courts. 
Under this practice while the accused makes 
his request for copies of statements in proper 
time, the prosecutor reads out or the Magis- 
trate reads out the statements of the witnesses 
from the case-diary and the accused or their 
counsel note down on the spur of the moment 
the gist of what is read out and the cross- 
examination goes on without delay. This is 
no doubt a most unsatisfactory mode of pre- 
paring for the cross-examination of witnesses 
who are in most of the cases well coached up 
and tutored with case-diary as their guide. 
This practice has recently been recognised 
and looked on without disfavour by the 

2. (’26) 13 A. I, R. 1926 Mad. 183 : 91 I. C. 632, 
In re Peramaswami Rayudu. 

3. (’28) 15 A. I. R. 1928 Bom. 23 : 62 Bom. 195, 
Emperor v. Usman. 

4. (’37) 24 A. I. R. 1937 Mad. 822 : I. L. R. (1938) 
Mad. 180 : 171 I. C. 962, In ro Dastagir. 

5. (’28) 15 A.I.R. 1928 Pat. 215 : 7 Pat. 206 : 107 
1. 0. 817, Ram Ghulom v. Emperor, 


Madras High Court. The serious disadvantage 
involved in this procedure is that the counsel 
for the accused has to prepare the cross-exa- 
mination then and there without previous 
instructions from their clients. It should also 
be admitted that some of the enlightened pro- 
secutors have the kindness to put the portions 
of the case-diary containing the statements 
into the hands of the defending counsel. This 
obviates any lurking suspicion that some 
material portions of the statements have been 
kept back and have not been read out. 

Statements recorded by Magistrates at the 
instance of the police under S. 164, Criminal 
P. C., and statements recorded by the ix)lice 
of witnesses examined in the course of the 
inquest stand practically on a par with state- 
ments under S. 162, though no conceivable 
reason can be found to deny copies of state- 
ments recorded under S. 164, Criminal P. C., 
till the commencement of the inquiry, A 
strict rule was observed even with regard to 
these statements and the accused were not 
furnished with copies of the statements till 
commencement of the enquiry in the case of 
statements under s. 164, and the statements 
under s. 176, Criminal P. C., were treated as 
no better than statements under S. 162, Cri- 
minal P. C. In a recent case the Madras 
High Court observed that there was no harm 
in giving copies of such statements in advance 
without waiting for commencement of the 
enquiry or waiting for the stage of cross- 
examination of the witnesses : 57 M. L. w. 
650.® It is not seen what harm is there in 
granting copies of the statements under S.162, 
Criminal P. C., also, before the trial or inquiry 
begins. This view was recommended by the 
Lahore High Court in 30 Or. L. J. 760.^ As 
was observed by the Calcutta and Patna High 
Courts in 49 C. L. J. 197® and 7 Pat. 206^ 
“the accused may find it difficult to eflfeotively 
cross-examine the witnesses if they (copies) 
are granted only after the cross-examination 
has begun.” 

While there are so many difficulties and 
disadvantages to which the accused are put to 
in their defence and in gaining an insight 
into the case drei^sed up by the police against 
them, and every advantage is given to the 
prosecution, it is surprising to find that a De- 
puty Inspector-General of Police of Madras 
Province has taken into his mind to issue a cir- 
cular to be observed by all investigating 
officers, giving instructions os to how to evade 

6. (’45) 32 A.I.R. 1946 Mad. 86: 67 M.L.W, 650, In 
re Muthayyau. 

7. (’29) 16 A.I.R. 1929 Lab. 429: 117 I. C. 377: 80 
Cr. L. J. 760, Gbulani Nabi v. Emperor, 

8. ( ^O) 16 A.I.R. 1929 Cal. 182 : 66 Cal. 840 : 116 

.C. 167 : 49 C, t». J. 197, Babar AU v. EmpetOK* 
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and circumvent the express provision of 
s. 162 , Criminal P. C., and to completely 
deprive the accused of what little advantage 
they have imder these restrictions referred to 
above recognised by law. The circular itself 
was issued 4 years ago and it also explains 
the reasons why it should have been issued. 
Section 162, Criminal P. C., is a salutary 
provision conceived in the interests of the 
accused and intended for their benefit, and 
the circular which is and has been followed 
by all investigating officers ever since is 
intended to take away what little benefit the 
accused have had till then. The circular was 
pubbshed in p. 330, Police Standing Orders 
No. 555, by the Joint Intelligence Bureau 
Madura and Ramnad dated 2nd July 1941 and 
is named Instructions by the D. I. G. Southern 
Range.’ Before the circular, the Police Officers 
themselves evaded the provision of s. 162 
sufficiently of their own accord. It was the 
habit of the investigating officers when ques- 
tioned about the statements before them to 
say that no verbatim statements were taken 
but only a gist of them (there is a decision of 
the High Court in support of this ; A.I.R. 1932 
Cal. 375^) that no individual statements of 
witnesses were recorded but only a joint 
statement of more than one witness (there is 
also a decision in support of this : A.I.R. 1930 
Lah. 457^^) and hence the accused were not 
entitled to copies of the statements of witnesses 
before the Police. There was q-lso another 
questionable practice prevailing before the 
amendment of 1923. When contradictions did 
exist and had to be proved only by citing the 
Pobce Officers themselves as defence witnesses, 
after the denial of the same by the witnesses 
themselves in cross-examination when their 
previous statements were put to them, the 
Police Officers themselves when questioned 
used to reply that they did not remember the 
previous statements and when further pressed 
to refer to the diary and give the answer, they 
used to say that they were not prepared to 
refresh their memory with reference to their 
diary and they could not or ought not to be com- 
pelled to refresh their memory, with reference 
to their own record. The situation -was 
mtolerable and the accused were helpless. 
Fortunately, this sort of fencing is no longer 
possible after the amendment of 1923 . 


Before the amendment of 1923 , it was 
^joined on all Police Officers by a Police 
Order that they should maintain a note- book 
supplied by the Department in which the 


9. (’32) 19 A.I.R. 1932 Cal. 375 ; 
ii^mperor v. Karimuddi. 
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statements of witnesses examined in the course 
of investigation should be noted down as they 
were examined. Now it seems that Police 
Order has either been recalled or cancelled 
because the Police now depose that they have 
not recorded the statement. It is seen that the 
wording of S. 162 Criminal P. C. is such that 
it may be construed as laying no duty to 
record the statements of the witnesses on the 
Police Officers. In the main portion of 
S. 162, it is said *‘no statement made by any 
person in the course of investigation .... shall 
if reduced to writing be signed by the person 
making it.” It is the ‘if that has led to all 
the troubles and evasions. From that ‘if it is 
argued that the statements need not be recorded 
at all and the section will apply only if the 
statements had been recorded. The Police 
construe the section as meaning that they are 
not bound to record the statements. It is high 
time that the ‘if should be removed and done 
away with and the section itself should be 
amended making it compulsory on Police 
Officers to record the statements of the wit- 
nesses though they need not be signed bv 
them. 

Now to revert to the ingenious circular, it 
asks investigating officers not to record the 
statements of witnesses and enjoins on them 
to note down in the diary the impression ' 
produced on their minds as a result of the 
statements of witnesses heard by them in the 
course of investigation. The spirit in which 
the Circular was conceived and promulgated 
is also seen from the circular itself. The 

benefits to arise from it are also laid down in 
the circular itself : 

“It is said that (previous statement) it is not 
available contradicting a witness under S. 162 

Cnmmal P C., and that no adjournment can be given 
for copies of statements as is so frequently done.** 

It is implied in the circular that cheap and 
speedy convictions could be obtained by the 
Police by denying to the accused the safe- 
guards provided by law. Has the circular any 
moral basis to stand on ? Does the D. I. G. 
mean to say that however untruthful and 
false the evidence given by a witness may be 
the falsity of his evidence must pass current 
and the falsity of his evidence must not be 
exposed ? Is this to be the spirit of an authority 
to whom the welfare and peace of the pubbc 
are entrusted ? Is not the spirit underlying 
the circular immoral in so far as it instructe 
ways to hoodwink the Courts into the belief 
that the evidence of a witness which the Police 
^ow to be false should be acted upon by the 
Courts? Has the D. I. G. or any officer for 
that matter authority to pass a legislative 
measure nullifying the beneficial provision of 
the Legislature? The benefit for which so 
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much of agitation was made is sought to be 
taken away from the accused by this circular. 
Sufficient havoc has already been done by this 
circular and ever so many unfortunate men 
have been doomed already. It is high time 
that this circular is withdrawn or made to be 
withdrawn. The legislative Department and 
the Law Member of the Central Government 
must interfere at once and throw this circular on 
the scrap-heap. The Legislature should at once 
take steps to amend the section itself making 
it imperative on all investigation officers to 
record the statements of witnesses examined 
by the ixilice in the course of investigation ; 
vide the observations of Nagpur High Court 
in A. I. R. 1945 Nag. l.“ After all what is the 
object of investigation by the police and the 
trial that follows? Both are complementary 
to each other. It is to find out truth and 
punish the offenders if the offence is made out. 
It must not be the object of the police to 
secure conviction of the persons put up for 
trial by them. If an unscrupulous police officer 
takes it into his head to concoct a case against 
a member of the public and with the help of 
hired witnesses who are prepared to perjure 
puts a case against that member whom he 
says he examined and whose statements he 
has not recorded for fear that they may not 
stick to it in trial before Courts, what is to 
be the fate of that member of the public if 
all the beneficial safeguards prescribed by law 
are to be ignored or denied? 

The low morale of the police witnesses is 
very well known and that of the Police Officers 
is not everything desirable. If by circular 
legislation of the kind, the course of justice is 
sought to be obstructed and conviction of the 
accused be secured as desired by the police 
administration, justice will be reduced to a 
farce. The system of recruitment to the lower 
grades of the magistracy is not such as to 
conduce to the proper administrafion of cri- 
minal law and to evoke the confidence of the 
people in the law as administered by them. 
The accused have often times to go away with 
the idea rankling in their minds that the police 
have everything done in their own way in 
Courts. This impression must be erased from 
the minds of the public without any more 
delay as otherwise the administration of cri- 
minal justice will be brought to contempt. 
Another point which often arises in the course 
of trial of criminal cases, when it is sought to 
contradict a witness with reference to his pre- 
vious statement before the police is this and 
it has given rise to an adage 'omission is no 
contradiction.’ In one case of Madras (A. I. R. 

n. (’46) 32 A.I.R. 1945 Nng. 1 : I.L.R. (1945) Nng. 
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that omission of a particular point in the state, 
ment before the police is not a contradiction 
of the same when spoken to for the first time 
by the witness in the witness box. The mis- 
chievous effect of this view will be seen by 
taking a concrete instance as illustration. 

As matters stand at present, the charge sheet 
(final report of the Police under S. 173, Cri- 
minal P. C.) gives only the names of witnesses 
and not a gist or purport of the statements of 
the witnesses themselves as it was before under 
the heading ‘what points called to prove.’ 
Suppose a witness was cited to prove only 
some circumstance not connected with the 
actual commission of the offence, such as 
‘motive.’ Other witnesses are cited to prove 
the actual commission of the offence. These 
are in the language of the police 'occurrence 
witnesses.’ They are the eye witnesses to the 
occurrence. Suppose they or most of them 
either do not support the prosecution in ac- 
cordance with their statements before the 
police or break down in cross-examination, as 
the law stands at present, or as it is under- 
stood at present, the witness who was cited to 
prove a circumstance only may be made to 
give evidence as an eye witness to the occurr- 
ence, In these circumstances if the accused 
wish to elicit in cross-examination that the 
same witness did not make any mention of 
having witnessed the actual commission of the 
offence in hjs statement before the police, and 
does succeed in eliciting this omission, it may 
be said that this omission is no contradiction 
and that does not detract from the credibility 
of the witness. This is a very dangerous pro- 
position of law. As an abstract proposition of 
law, this is absurd. Where will be safety for 
the accused who may be charged with a very 
serious offence? Even if the police officers 
were not required to record the statements or 
their gist but only their impression of the 
statements of the witnesses, common sense 
says that this all-important point would not 
have been omitted to be recorded by the police 
or that the omission itself was accidental. Are 
police officers entrusted with the duty of in-' 
vesfcigation devoid of all sense of importance 
of the facts spoken to by the witnesses exa- 
mined by them with reference to the offence? 
Or can it be said that the omission w*as only 
a slip ? Yet this is the scene which often 
occurs in criminal Courts. It is one thing 
to allow the omission to be elicited and ano- 
ther thing to explain it off as of no impor. 
tance. The above ruling is quoted and the 
answer itself is blocked. I know that in a 
recent cose the Madnis High Court (57 M.L.W. 

12. (*33) 20 a7i R. 1933 Mad. 379 : 475 
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171^^) watered down the rigour of this adage 
Omission is no contradiction’ by saying that 
'd the point is of such importance that no 
Police Officer would omit to record it, then 

the omission may be treated as a serious 
circumstance. 

After all what is the harm caused to the 
Police or to the witnesses if the statements of 
witnesses examined are recorded though not 
m full, at least their gist or a summary of it ? 
How will the administration of justice suffer ? 
A decision of the Rangoon High Court 6 Rang. 
672 went even so far as to say that it is 
megal to record statements only partially. If 
it is the fear that the witnesses would not stick 
up to their statements in their evidence in 
Courts, which seems to have prompted the 
above circular, the sooner it is recalled and 
knocked on the head, the better, for administra- 

Mad” 385 : I. L. R. (1944) 
Mad. 897: 217 I. C. 275 : 57 M. L. W. 171. In re 
Guruva Vannan. 

^lis Tc q f ■■ 87 : 6 Bang. 672 : 

J-ia 1. C. 899, Sulaiman Mahomed Bholat v. Em- 
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tion of justice. In case the witnesses give evi- 
dence in Courts contradictory of their state- 
ments before the Police, all fair-minded Police 
Prosecutors who have the administration of 
justice at heart and are jealous about the riohts 
of the accused, must join hands with°tbe 
plodding defence counsel in exposing them as 

a Judge of Rangoon High Court observed that 
public prosecutors (a. i. r. 1933 Rang. 373^^ 

at p. 381) as their duty must inform Ihe ac- 
cused that information of value for the de 
fence is found in the Police papers. Similar 

observations occur in 42 Cal. 422.^*^ That must 
be the spirit of the Police who are responsible 
to the public whose safety is entrusted to their 
care. As it is, the spirit of the police is other- 
wise and that IS to secure conviction of the ac- 
cused at any cost by hook or by crook. That 

spirit must go and' the administration of jus- 

tice will be purified only then. 

1 ^. (’33) 20 A. I. R. 1933 Rang. 378 : 143 I.C. 310 
Nga Lu V. Emperor, ’ 

554 ^^am^' : 42 Cal. 422 ; 27 

i. 554, Ram Raajan Roy v. Emperor. 


EXTENSION OF JURISDICTION OF THE FEDERAL COURT. 

by S. K Achariar, Ageniy Federal Court, Madras. 


Of late, the daily newspapers, here, published 
that the consensus of opinion in England was 
apinst the proposed extension of jurisdiction 
of the Federal Court of India to hear civil 
appeals as notified in the Gazette of India. 
This may be naturally due to the anxiety to 
^’eserve the status quo ante and perpetuate 
the practice that has been in vogue for a long 
number of years. Considering the very high 
pst and the extreme delay which a litigant 
has to undergo by an appeal to the Privy 
Council, the sooner the appellate jurisdiction 
of the Federal Court is enlarged the better it 
would be for all concerned. One of the objects 
contemplated by the Government of India Act, 

1935, when establishing the Federal Court, a 
very costly Judicial Machinery, as the highest 
tribunal in India, was the conferring of appel- 
iate jurisdiction on it, at no distant date, in 
the hope that a Federal Legislature for the 
whole of India, including the Indian States, 
would soon be established. This has not how- 
ever be come a fait acGom'pli. It is but just and 


proper that the litigants should not be made 

^ cause 

toses the chance of an appeal to the Privy 
Counc^, which is now the highest Court of the 
land 1^ reason of a client’s sheer inability to 
meet the abnormal cost thereof. As it is, the 
Federal Court has, by its sturdy independence 
pd masterly judgments, given entire satisfac- 
tion to all pncerned; and on enlargement of 
its jpisdiction a fuller Court would be quite 

of thP diff Tu- Ti judgments 

of the different High Courts in the Provinces 

including Full Bench judgments. The proposed 
option given to appellants to prefer their 
appeals to the Privy Council, direct, would 
also enure to the advantage of rich individuals 
and ot the practitioners before the Privy 
Council. In short, tardy and costly justice is 
tantamount to justice being denied. This pro- 
posed healthy amendment, which has been Ion- 
overdue, has therefore to be made and given 

effect to by the Parliament, or otherwise, at a 
very early date. 


essentials op valid attachment op immovable property 

BEPORE JUDGMENT. fKUftKTY 

byjm C. MALLIKARJtlNA RoW. B.A.. LL.B., ADVOCATE. Masulipatam. 


question as to the validity of attach- 

na^t becomes a matter of supreme importance 

and vital significance deserving careful consi. 

aeration, when there exists a private alienation 

ot the property after the so-called attachment. 
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iays down a clause of 
inhibition against private alienations of the 

property attached. The object of the section 
13 to prevent fraud on decree-holders and to 
secure intact the rights of the attaching credi- 


1 1 Journal essentials of attachment before judgment 


tor against the attached property by pro- 
hibiting private alienations pending attach- 
ment. An attachment to render invalid a 
subsetiuent alienation must be made in accor- 
dance with the procedure laid down in the 
Code. A regularly perfected attachment is a 
condition precedent to such restriction or 
interdiction.^ It is not the order of attach- 
ment that invalidates the alienation but an 
attachment which has been effectuated and 
completed according to the rules prescribed in 
the Code. An attachment operates as a valid 
prohibition against the alienation of the 
attached property only from the date on 
which it is completed by publication and not 
from the date on which the attachment is 
ordered by the Court.” 

Thus, the essence of an order of attachment 
is to prohibit the judgment-debtor from trans- 
ferring the property and until such a prohibi- 
tion is proclaimed and made known in the 
way provided by the rule it cannot be said to 
have come into operation. Order 38 Rules 5 
and G lay down when an attachment before 
judgment will be ordered by the Court. Under 

0. 38, R. 7, the mode of making attachment of 
immovable property is the same as that in 
e.\ecution of a decree. Order 21 Rule 54 lays 
clown the manner in which the attachment of 
immovable property shall he made in execu- 
tion of a decree. 

The Essentials. 

Under O. 21, R. 54 the following requisites 
are laid down, the strict fulfilment of and 
scrupulous compliance with which alone would 
complete, effectuate, and make an attachment 
operative, (l) Firstly, there must be an order 
passed by the Court prohibiting the judgment- 
debtor from transferring or charging the 
property in any way, and all persons from tak- 
ing any benefit from such transfer or charge. 
( 2 ) Secondly, the said order must be published 
in the following ways, namely ; (a) the order 
shall be proclaimed at some place on or 
adjacent to such property by beat of drum or 
other customary mode, (b) a copy of the 
order shall be affixed on a conspicuous part 
of the proi^erty, (c) a copy of the order shall 
be affixed upon a conspicuous part of the 
court house, and (d) where the property is 
“land paying revenue to the Government,” in 
the office of the Collector of the District in 
which the land is situate. Numerous difficul- 
ties arise and intricaffi questions crop up when 
wo have to consider whether an attachment 
has been made according to law. It becomes 
necessary to deal with it as it is the very 
basis of the execution proceedings, and the 

1. (’85) 7 All. 702, G.^ngadin v. Kbushali. 

2. (’20) 7 A.I.R. 1920 Mad. 804 : 42 Mad. 814 : 53 
I. C. 207 (F.B.), Sinnappan v. Arunaohalam Pillai. 


very hub on which hinges the vital question 
of the title of a private alienee from the 
judgment-debtor. We shall consider below the 
several aspects concerning the strict obser- 
vance of the formalities and sine qua non for 
a valid attachment. 

Prohibitory order and the form to be 
issued : 

An attachment of immovable property can 
only be made by means of a prohibitory order 
passed by the Court. Generally, the copy of 
the order issued to the Amin is one under 
O. 38, Rr. 5 and 6 of which Forms 5 to 7 of 
Appendix F, Civil P. C., are the specimens. 
These are only forms of warrant and do not 
contain any prohibitory orders contemplated 
in O. 21, R. 54. We find that most of the 
attachments of immovable properties before 
judgment are made only by publication and 
affixation of copies of the warrants of order 
issued in Forms 5 and 7 of Appendix F. This 
is an illegality which renders an attachment 
invalid. To constitute a valid attachment, a 
prohibitory order in the Form 24 of Appendix E 
to the Civil P. C., must be issued by the Court. 

It is as follows : 

“To .... defendant. It is ordered that jou tbo 
said ..... be and you are hereby prohibited and 
restrained, until the further order of this Court, 
from transferring or charging the property specified 
in the schedule hereunto annexed, by sale, gift or 
otherwise and that all persons be, and that they are 
hereby, prohibited from receiving the same by pur- 
chase, gift or otherwise. 

Given under my band and the seal of the Court 
this day of ... . 

Sd. Judge.” 

The prohibitory order must be passed by the 
Court; it is not enough for the Court to say 
“attach,” nor can it be assumed, that since 
the Court said “attach” and the Amin reported 
“I have attached,” therefore everything re- 
quired to effect a valid attachment must have 
been done. This is the view taken by the 
Madras High Court in the decision of His 
Lordship Burn J. in (1939) 2 M. L. J. 375.® In 
the absence of the prohibitory order above 
referred to, the very essence of attachment is 
gone. No doubt the appropriate form of 
attachment (before judgment) process to bo 
issued is that prescribed in Form 5, Appendix F, 
Civil P. C. The form suggests that it primarily 
contemplates the attachment of moveable 
property because it directs the serving officer 
to keep the proi^erty “under safe and secure 
custody.” But the actual attachment where 
the property is immovable, is to be effected 
in the manner provided in O. 21, R. 54 for 
which the proper form is prescribed in Form 24 
Appendix E. Therefore, unless a prohibitory 


3. (’39) 26 A.I.R. 19;49 Mad. 793 ; 1939-2 M. L. J. 
375, Noor Mahomed v. Poohai Ammal. 
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order in Form 24 Appendix E is passed by the 
Court and copies of the same be given to the 
Amin for publication and affixation as required 
by o. 21, R. 54, there is no valid attachment 
at all. This view is shared by the High Courts 
of Calcutta,* Bombay® and Patna.® 


5. Compliance with all vequisiics is 
necessary : — Mere order of attachment is not 
enough and the said order must be published 
in conformity with all the formalities prescri- 
bed in o. 21 , R. 54. The attachment cannot 
be said to be complete till all the formalities 
have been gone through.^ The preponderance 
of judicial opinion is to this effect:® 

"A fasciculus of clauses beginning at R. 41 of 
O. 21, and applicable to ‘attachment of property,’ 
shows instance after instance that attachment is a 
real thing, with a variety of real applications suited 
to the nature of the property to be attached.” 

Their Lordships of the Privy Council'observe : 

“These instances go to show that under the Civil 
Procedure Code in India the most anxious provisions 
are enacted in order to prevent a mere order of a 
Court from effecting attachment, and plainly indi- 
cating that the attachment itself is something sepa- 
rate from the mere order, and is something which is 
to be done and effected before attachment can be 
declared to have been accomplished No pro- 

perty can be declared to be attached unless first the 
order for attachment has been issued, and secondly 
m execution of that order the other things pres. 
CL'ibed by the rules in the Code have been done/’^ 

Thus it is a settled proposition that unless all 
the processes of attachment which are re- 
quired by law to effect a valid attachment 
have been done, there is no such attachment 
of the property aS would invalidate its trans- 
fer under S. 64, Civil P. C. 

2 fa)t Proclamation of the order hy heat 
of drum. — Non-compliance with this for- 
mality is a material irregularity affecting the 
validity of attachment.^® It is not necessary 
that the proclamation should be made on a 


4 . (’27) 14 A.I.R. 1927 Cal. 885 : 55 Cal. 545 : 104 
1. C. 340, Bharat Chandra Pal v. Gouranga Chan- 

(’37) 24 A.I.R. 1937 Cal. 375 : 
173 I. C. 711 : 65 C. L. J. 329, Sitanathapathi v. 
V. oarudaprasanna Das. 

^08 * 1S5 I. c. 655 : 
Rugnath ^ ^ 1104, Bai Hakimbu v. Dayabhai 

®1 • 182 I. C. 748 
badhuprasad v. Satnarain Sah. 

7 . (’27) 14 A. I. R. 1927 Mad. 450 : 99 I. C. 989 

^®o^^taohalapathirao. 

TO Ahmad v. Altaf Ali; (’29) 16 

A.LR. 1929 All. 846 : 122 I. C. 679, Saroop Singh 
V. Narsmgh ; (’29) 16 A. I. R. 1929 Bom. 395 : 53 

Galabhai v. Kikajivan ; 

T ^ Kannai 

Q coJ^' Bux; (’20) 7 A.I.R. 1920 Mad. 804.3 
9. (28) 16 A. I. R. 1928 P. C. 139 : 51 Mad. 349 : 
o5 I A. 256 : 109 I. 0. 626 (P, C.), Muthia Chetti 
V. Palaniappa Chetty, 

Trimbak v. Nana ; (’13) 40 
Oai. 635: 40 I. A. 140: 19 I. C. 296 (P. C.). 

^otichand ; (’33) 20 A. I. R. 

dra Btl,' n 1 

ura Beharilal v. Oulzarilal. 


conspicuous part of the property, but it is 
sufficient if it is made *‘at some place on or 
adjacent to such property.” 

Affixure of a copy of the order 

on conspicuous part of the property"' 

The consensus of judicial opinion is to the 
effect that failure to carry out this formality 
invalidates the attachment, and renders it 
quite inoperative.^^ The omission to put up 
a copy of the order of attachment at a con- 
spicuous part of the property to be attached 
is a fatal defect and vitiates the attach, 
menfc and as such the aid of Section 64 
cannot be evoked. The question assumes a 
difficult aspect when there are more than one 
items of property to be" attached. A cloud of 
doubt and confusion enshrouds the interpre- 
tation of the words “the conspicuous part of 
the property, when several properties are 
sought to be attached under one proceeding or 
order.” When several properties are attached 
under one order, but the order was posted only 
on one of them, the question whether this 
constitutes a valid attachment so far as the 
other properties are concerned, arose recently 
in a case decided by a Division Bench of 
Leach C. J., and Shahabuddin J. of the Madras 
High Court. In this case, a copy of the order 
was affixed on the house and no copy of the 
order was affixed on any of the lands sought 
to be attached. The lands were in different 
plots and in different places. The attachment 
was held as invalid as far as lands w^e con- 
cerned. His Lordship Leach C. J. has con- 
strued the expression “the property”:, in the 
following words : 


. utic UtWUClLV. XUlS 

description is manifestly inappropriate where the 
decree-holder has attached numerous properties 

situate m different places How can it be said 

that when an order of attachment is affixed only to 
one property there has been effective attachment of 
properties situate elsewhere? As we have indicated 
in our opinion the use of the words ‘the property’ 
implies separate attachments where the application 
tor attachment embraces several properties situate 
m different places.” 


In interpreting the same words in the old 
Code, the Calcutta High Court has held that 
the property' refers to each property to be 
attached and not to the whole in a lump.^® 
Thus, when several separate properties are 
attached under one proceeding or order, in 


Hi ' . ' th ’ ' ' • JvmvLaracnow- 

dhram y. Rameoomar Gupta ; (’20) 7 A. I. R. 1920 
Lab. 24 ; 60 I. C. 527, Attarsing v. Ghulam 

1935 Lah. 57 : 152 

1. C. 630 Lachmandas v. Rupchand ; (’37) 24 

\ I, C. 527, Derajat 

, Beraghazikhan v. Mt. Sardar Bibi. 

A.I.R. 1943 Mad. 712 : I.L.R. (1944) 
Mad. 262 : 210 I. C. 197 : (1943) 2 M. L. J. 189 
Kukminammal v. Rammayya. 

13. (’85) 11 Cal. 74, Tripurasundari v. Durga- 
charanpal. ® 
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one execution case, the attachment is separate 
and distinct as regards each. There must be 
separate attachment of each property by 
affixture of the copy of the order on each 
property. 

2 (c). — Affixture of a copy of the order 
on a conspicuous part of court-house. — To 
render an attachment valid and effective, a 
copy of the order of attachment must be 
l)osted upon a conspicuous part of the court 
house. The non-observance of this essential is 
fatal to the attachment.^^ 

2(d). Affixture o f the copy of order in the 
Collector s Office: — Where the property to be 
attached is “land paying revenue to the Gov- 
ernment,” a copy of the order of attachment 
shall be affixed in the office of the Collector 
of the district in which the land is situate. 
The purpose or object of this essential is to 
inform the Collector of the District as to the 
change of ownership of the land so that he 
may proceed in case of default of payment of 
revenue, against the person who is the owner 
of the land. Majority of the High Courts have 
agreed that non-compliance with this requisite 
does not effectuate an attachment, and so it 
is invalid and inoperative.^^ It has to be 
respectfully submitted that the only dissen- 
tient view taken by the Nagpur High Court'® 
is erroneous and as such cannot be followed as 
it militates against the view of the Privy 
Council.® In the case of land which does not 
pay revenue to the Government, (i.e.) revenue 
free lands such as lakhiraj lands, the order 
of the attachment need not be affixed in the 
Collector’s office. The words “land paying 
revenue to the Government” have given rise 
to a lot of misconception so far as the lands 
situate in a zamindari are concerned. The 
Code of Civil Procedure does not contain 
any definition of the word ‘Revenue.’ Now, 
‘Revenue’ has been defined in S. 1, Madras 
Revenue Recovery Act (2 of ised) to include 
cesses or other dues payable to the Provincial 
Government on account of w’ater supplied for 
irrigation. According to S. l, Madras City 

14. (*33) 20 A.I.R. 1933 Cal. 212 : 59 Cal. 1176 : 
112 I.C. 452, Nabadwipcbandra Dasv. Lokenatba- 
raj; followed in (’37) 24 A.I.R. 1937 Cal. 7 : 167 
I. C. 600 : 63 C. L. J. 560, Gobinda Prosad v. 
Brindaban Chandra; (’39) 2G A.I.R. 1939 Lab. 
284, Firm Maidatt Manek Chand v. Mt. Lacbbo. 

15. (’85) 7 All. 731, Rai Balkisban v. Rai Sltaram; 
(’39) 2G A. I. R. 1939 Bom. 508 (511)5; (’25) 12 
A. I. R. 1925 Lab. 583 : 88 I. C. 321, Ahmad 
Yarkban v. S. K. Bose; (’28) 15 A. I. R. 1928 Pat. 
600 : 8 Pat. 1 : 111 I. C, 797, Hiralnl v. Jagapati 
Sahai: (’33) 20 A. I. R. 1933 Rang. 198 : 146 I. C. 
693, Mg. Obn Myaing v. Ma Mya Nyein; (’24) 11 
A.I.R. 1924 Mad. 217 : 16 Mad. 736 : 75 I. C. 369. 
Gnanamma v. Krishna Rcddi. 

16. (’23) 10 A. I. R. 1923 Nag. 78 : 09 I. C. 563, 
.Todban v. Kapilnatb; not followed in (’37) 21 
A. I. R. 1937 Cal. 7.i‘ 


Land Revenue (Amendment) Act (6 of 1867), 
“Revenue” shall mean assessment, quit-rent, 
ground, rent, or other charge upon the land 
payable to the Government. Therefore ‘Re- 
venue’ means and includes whatever is pay- 
able to the Government. 

In the case of land situate within a zamin- 
dari, water-cess is paid by the ryot to the 
Government, and the zamindar also pays 
revenue in the form of peishcush to the Gov- 
ernment. In the case of shrotriam villages in 
the Madras Presidency, though they are sub- 
ject to payment of quit-rent, still road cess is 
paid on the lands in such villages. The ques- 
tion whether in such a case, a copy of the 
order for attachment should be affixed in the 
Collector’s Office, was answ'ered in affirmative 
by a Division Bench of the Madras High 
Court'^ on the ground that 'revenue' includes 
road and other cesses. His Lordship Devadoss 
J. observes at page 222 in A. i. E. 1921 Mad. 
217 ,'^ » 

“in the Madras Regulation 24 of 1802 known as the 
Permanent Settlement Regulation, the words ‘land 
revenue’ are used to denote the amount payable by 
the zamindar to the Government, It is therefore 
clear that what a zamindar pays to Government 
is Revenue’’ 

and at page 223 of the same decision, his 
Lordship says 

“in other words whatever is payable to Govern- 
ment either by way of cess or by way of dues by 
a bolder of land ns such would be revenue.” 

Therefore it follows that water and road cesses 
also are ‘revenue’ paid to the Government. So 
even when the land to be attached is within the 
zamindari area, a copy of the order of attach- 
ment, should be affixed in the Collector’s Office. 
It must be noted as a matter of caution that 
the usual practice in not observing this forma- 
lity w’e find in almost a substantial majority 
of cases, is opposed to the requirements of 
law. The non-fulfilment of this condition in 
respect of lands other than revenue-freo lands, 
whether they be ryotw'ari or zamindari ren- 
ders tlie attachment invalid and it is of no 
legal efficacy for the purpose of attracting the 
inhibitory xu'ovisions of S. G4, Civil P. C. 

From the above consideration of the man- 
datory provisions of O. 21, R. 51 and O. 38, 
Rr, 5 to 7 and the case law, it follows that the 
preponderance of the Judicial opinion is in 
favour of the view that punctilious observance 
of the formalities and fulfilment of the condi- 
tions above-mentioned with meticulous cave 
is absolutely essential as an inevitable de- 
sideratum in safe-guarding the rights of the 
attaching decrce-holder. 

17. (’24) 11 A.I.R. 1924 Mad, 217 : 46 JIad. 736.15 


LAW OF LIMITATION AND THE AWARDS PASSED BY THE ARBITRATORS 

UNDER THE CO-OPERATIYE SOCIETIES’ ACT. 

by Pranvallabhdas H, Banatwala, Pleader, Jambusar, 


The general opinion of all the persons 
working in the Co operative field is that the 
provisions of the Limitation Act, 1903, do not 
apply to proceeding before an arbitrator 
appointed under the Co-operative Societies’ 
Act. The view that prevailed in cases of pri- 
vate arbitration was also the same, until the 
decision oi‘ the Privy Council in 31 Bom. L.R. 
741.^ Their Lordships of the Privy Council in 
that case laid down that although the Limi- 
tation Act, 1908, does not in terms apply 
to arbitration, they extend by analogy to 
arbitration proceeding. They further held that 
in the mercantile arbitration it is an implied 
term of the submission that the arbitrator 
must decide the dispute according to the 
existing law and that every defence (including 
adefence under any statute of limitation) which 
would have been open in a Court of law can 
be equally proponed for the arbitrator’s deci- 
sion unless the parlies have agreed to exclude 
that delenee. This pronouncement of the 
highest tribunal indeed carried considerable 
weight and the trend of judicial decisions took 
a turn. 

It may be recalled that the English Arbi- 
tration Act, 1889 (52 & 63 Vic., c. 49) did not 
mention anything about the applicability of 
the law of Limitation to arbitration pro. 
ceeding and the Indian Arbitration Act of 
1899, which was enacted on the line of the 
English Arbitration Act, was also silent on 
the point; but their Lordships considered an 
emphatic dicta, based on.English cases, raising 
a point of great importance and when the 
English Arbitration Act, 1934 (24 and 25 
George V, ch. 5) was passed, s. 16, cl (l), was 
inserted by which statutes of limitation were 
made applicable to arbitration proceeding as 
they applied to proceedings in Court. Similar 
provisions are now made by enacting s. 37, 
cl. (l), in the Indian Arbitration Act, 10 of 1940. 
The new section says that the provisions of 
the Limitation Act are applicable to all arbi- 
trations under the said Act. The matter is 
thus settled by statute so far as it concerned 
the private arbitrations. 

The position under the Co-operative Socie- 
ties’ Act was not much in controversy as the 
rules under the said Act provided that the 
arbitrator shall decide according to justice, 
equity and good conscience. This impliedly 
made the arbitrators to take the view that 
they are not bound by the rigid rules of the 
Limitation Act. This view was also shared by 

(’29) 16 A I R. 1929 P.C. 103 : 66 Cal. 1048 : 56 
RA. 128: 116 I C. 713 ; 31 Bom. L. R. 741(P.C.), 
Ram Dutt Bam Kissen v. E, D. Sasoon & Co. 
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the Registrar of Co-operative Societies (Bom- 
bay) and in practice awards are passed ignor- 
ing these provisions. Two of the awarck 
passed under the Co-operativo Societies’ Act 
came in for the scrutiny of the Rangoon High 
Court in A.I.R. 1940 Rang. 157.“ In this case a 
suit was filed challenging the awards princi- 
pally on the ground among others that the 
arbitrator has passed the awards ignoring tho 
provisions of the Limitation Act. The lower 
Court dismissed the suit on the ground that 
it had no jurisdiction to question the award. 
Their Lordships in appeal held that surely an 
arbitrator cannot be said to have decided 
according to justice, equity and good con- 
science if he has allowed himself to ignore 
the laws of the land applicable to the matters 
before him and reversed the judgment of the 
lower Court. They also referred to 31 Bom. 
L. R. 741^ in support of their view. In the 
Letters Patent appeal in the said case^ 
Roberts C. J. and Blagden J. held that the 
tribunal appointed under the Co-operative 
Societies* Act must come to a decision, which 
is a quasi-judicial decision or must make an 
award which has been arrived at after proper 
considerations of the case. They further said 
that if the allegations are that the arbitrator 
ignored the Limitation Act, a suit will at least 
lie to set aside the award on such allegations. 
They did not however decide the vexed ques- 
tion as to how far the arbitrator should 
consider the law of Limitation as they 
thought it was the matter for the trial Court 
to decide and dismissed the appeal : a. i. k. 
1941 Rang'. 104.^ In a Calcutta case reported 
in i.L.R. (1940) 1 Cal. 82,“* a ground was taken 
that the arbitrator under the Co-operative 
Societies’ Act ignored the law of Limitation 
and therefore award was bad. The Bench of the 
High Court consisting of B. K, Mukherjea and 
Roxburgh JJ., however held that the decision 
of the arbitrator may be wrong in fact or in 
law but that is not a ground which would 
entitle the civil Court to interfere in the 
matter. These different views of the different 
learned Judges of the dijfferent High Courts 
have raised considerable doubts on the ques- 
tion of the applicability of the provisions of 
the Limitation Act to proceeding before the 
arbitrator under the Co-operative Societies’ 

2. (*40) 27 A. I. R. 1940 Rang. 157 : 189 I. C. 181. 

’ U Kyaw v. Co-operative Town Bank, Henzada. 

3. (’41) 28 A. I. R. 1941 Rang. 104 : 1940 Rang. 
L.R. 739 : 194 I.C. 220, Co-operative Town Bank, 
Henzada v. U Kyaw. 

4 . (’40) 27 A.I.R. 1940 Cal. 193 : I. L. R. (1940) 1 
Cal. 82 : 188 I.C. 213, Chatra-Secampore Co-opera- 
tive Credit Society Ltd. v. Gopal Chandra, 
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Act and it is bigh time now that such an 

important matter be allowed to be kept 

loubtful any longer. It may be said that 

S. 37, Arbitration Act of 1940, does not apply 

to statutory arbitrations. In fact they arc 

';;xcluded from its operations by S. 4G of the 

Act. See I.L.E. (1943) 2 Cal. 431.^ This how- 

5. (’13) 30 A. I. R. 1943 Cal. 255 : I. L. R. (1943) 2 
Ca]. 431 : 208 1. C. 19G, Nanda Kisbore v. Bally 
Co-oparativc Credit Society Ltd. 


ever does not come in the way of the arbi- 
trator if he does or does not ignore the 
provisions of the Limitation Act in matters 
before him and it is therefore, all the more 
necessary that suitable provisions be made in 
the Co-operative Societies’ Act by necessary 
amendments to remove existing doubts on 
the subject at an early date. 
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ACT No. XII OF 1944. 

Delhi Muslim Wakfs (Amendment) Act, 1945. 

[Reed. G.-G.’s assent on 26th April 1944.] 

An Act to amend the Delhi Muslim Wakfs Act, 1943, 


Whekeas it is expedient to amend the 
Delhi Muslim Wakfs Act, 1943 (xiii of 1943), 
for the purpose hereinafter appearing ; It is 
hereby enacted as follows : — 


S}u}rt title. This Act may be 

called the Delhi Muslim Wakfs (Amendment) 
Act, 1944. 


Amendment of sec- 2. In sub-section (2) of 
ti^ 25, Act XIII of section 25 of the Delhi 

’ Muslim Wakfs Act, 1943 

(xni of 1943) — 

(l) after the word “Committee,” where it 
occurs for the first time, the following shall be 
inserted, namely : — 


“(being now a Society registered under 
Act XXI of I860),” 

( 2 ) after the word “Committee,” where it 
occurs for the second time, the following shall 
be inserted, namely : — 

“(being now a Society registered as afore- 
said),” 

(3) for the words “in respect of the masjids 
and idgahs under its supervision” the words 
“in respect of wakfs in the Province” shall be 
substituted. 

Notes. ^The amendments made by this Act re- 
move certain difficulties which arose owing to the 
ambiguity in the true interpretation of the Principal 
Act. 


ACT No. XIII OF 1944. 

The Protective Duties Continuation Act, 1944. 

[Reed. G.-G.*3 assent on 26th April 1944.] 

An Act to extend the date up to which certain duties characterised as protective 
in the First Schedule to the Indian Tariff Act, 1934, shall have effect. 


Whekeas it is expedient to extend the 
date up to which certain duties characterised 
as protective in the First Schedule to the 
Indian Tariff Act, 1934 (XXXII of 1934), shall 
have effect; It is hereby enacted as follows: 

Notes. — The object of this Act is to maintain the 
status quo in respect of protective duties on sugar, 
wood-pulp paper, cotton and silk manufactures, gold 
and silver thread, and wire (including the so-called 
gold thread and wire mainly made of silver) and iron 
and steel manufactures for a further period of two 
years. The Act also extends the existing protective 
duty both on wheat and wheat-flour for a further 
period of two years in order to preserve the power to 
restore protection without delay should a change in 
the circumstances necessitate this. 


Short title. 

called the Protective 

1944. 


4. This Act may be 
Duties Continuation Act, 


2. In the First Schedule to the Indian 

Amendment of the Tariff Act, 1934 (XXXII of 

First Schedule, Act 1934), in Items Nos. 10 (l), 
XXXII of 1934. ^ 3 ^ 

46, 46 (1), 47, 47 (l), 47 (6), 48, 48 (l), 48 (3), 
48 (4), 48 (5), 48 (?), 48 (9), 48 (lO), 49 (5), 51 (2), 
51 (3), 61(5), 63(2), 63 (3), 63 (6), 63 (9), 63 (lO), 
63 (12), 63 (15), 63 (17), 63 (19), 63 (20), 63 (2l), 
63 (25), 63 (27) and 74, for the entry or entries 
in the seventh column “March 31st, 1944” the 
entry or entries “ March 31st, 1946 ” shall be 
substituted. 

Amendment of sec- 3. In section 3 of the 
tion 3, Act XIII of Sugar Industry (Protec- 

tion) Act, 1932 (xm of 
1932) for the figures “i944” the figures “l946” 
shall be substituted. 
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ACT No. XIV OF 1914. 

The Factories (Amendment) Act, 1944. 

iRecd. G.-G.’s assent on 26th April 1944.] 

An Act further to amend the Factories Act, 1934. 


Whereas it is expedient further to amend 
the Factories Act, 1934 (xxv of 1934) for the 
])urposc3 hereinafter appearing; It is hereby 
enacted as follows : — 

Short title. i. This Act may he 

called the Factorie.'^ (Amendment) Act, 1944. 


2. In section 9 of the Factories Act, 1934 

A,nen,h„cnt of see- of 1934) (hereinafter 

lion 9, Act XXV of referred to as the said 
J934. Act), in sub-section (l) the 

word “and ’’ occurring at the end of clause (d) 
shall be omitted and after clause (e) the follow- 
iug word and clause shall be added, namely: — 
“ ; and 

(f) such other particulars as may be pre- 
scribed for the purposes of this Act.” 


3, In sub-section (3) of S. 19 of the said 
Amendment of sec- Act, the words “in which 
lion J9, Act XXV of any process involving 

contact by the workers 
with injurious or obnoxious substances is car- 
ried on” shall be omitted. 


4 . In sub-section (l) of section 23 of the 

Amendment of see- said Act, for the words 
fion :i3,Act XXV of as can reasonably be 
J93i. required in the circum- 

stances of each factory ” the words “ as may 

be prescribed” shall be substituted. 

Notes. — “In a recent judgment of the Bombay- 
High Court (st’c (’43) 30 A.I.R. 1943 Bom. 5) it was 
held that rules to provide for means of escape were 
nltra vires in that they have reference to S. 23 of 
the Act for the purpose of which such rules cannot 
be made. Rules have however been made by Provin- 
cial Governments in this matter and it is considered 
that such rules are desirable. It is considered desir- 
able that rules as hitherto made should exist. Sec- 
tion 23 is accordingly being suitably amended*’ — 
Vide Notes on clauses. 

5. Until the termination of the hostilities in 

'Vcmporar,i amend- being at the commence- 
ment of sections 45 ment of this Act the first 
find 54, Act XXV of proviso to siib-section (l) 

of section 45 and the 
proviso to sub-section (3) of S. 54 of the said 
Act shall have effect as if for the figures and 
letters “7-30r. M. ” the figures and letters 
“8-30 P. M.” had been substituted. 


ACT No. XV OF 1944. 

The Indian Patents and Designs (Temporary Amendment) Act, 1944. 

[Reed. G.-G.’s assent on 22nd November 1944.] 

An Act temporarily to amend the Indian Patents a7id Designs Act, 1911. 


Whereas it is expedient temporarily to 
amend the Indian Patents and Designs Act, 
1911 (il of 1911), for the purpose hereinafter 
appearing; 

It is hereby enacted as follows : — 

Notes. — The amendments made by this Act in 
S. 21 of the Indian Patents and Designs Act, 1911 
are of a temporary nature and will remain in force 
only during the period beginning on 3rd September 
1939 and ending on the expiry of 6 months after 
the cessation of the present hostilities. 

1. This Act may be called the Indian Patents 

Short title. and Designs (Temporary 

Amendment) Act, 1944, 

2. During the period beginning on the 3rd 
Temporary amend- day of September, 1939, 

ment of section it 1 , and ending on the expiry 
Act II of 1911. months after the 

cessation of the present hostilities, section 21 
of the Indian Patents and Designs Act, 1911, 
shall have effect, and shall bo deemed to have 
had effect throughout the said jx^riod, as if — 

(a) after sub-section (3) the following sub- 
section had been inserted, namely; — 

“(3A) The i)Owers of ofiicors or authorities 
administering any department of the service 
of Ilis Majesty under sub-section (2) or sub- 


section (3) to make, use or exercise an inven- 
tion for the service of the Crown shall include 
the power to make, use, exercise or vend an 
invention upon such terms as are mentioned 
in sub-section (2) or sub-section (3) as the case 
may be, for any purpose which appears to any 
such officer or authority necessary or expe- 
dient for the efficient pi*osecution of the war 
or for maintaining supplies and services essen- 
tial to the life of the community; and the 
terms of any such agreement or licence as is 
mentioned in sub-section (2) shall be inopera- 
tive so far as concerns the making, use, exer- 
cise or vending of an invention under this 
sub-section as they are inoperative so far as 
concerns the making, use or exercise of an 
invention under sub-section (2)”; 

(b) in sub-section (4), for the woi'ds *‘or 
exercise” the words “exercise or vending” had 
been substituted; 

(c) to sub-section ( 5 ) the following proviso 
had boon added, munely: — 

Provided that nothing in this sub-sootioii 
shall affect the right to vend an invontiou 
conferred by sub-section (3 a)”; 
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(d) after sub-section ( 5 ) the following sub- 
section had been inserted, namely: — 

(oA) The purchaser of any article sold in 
pursuance of sub-section (3A) or sub-section ( 5 ) 


and any i^erson claiming through him may 
deal with the article in like manner as if the 
patent for the invention were held on behalf 
of His Majesty,’* 


ACT No. XVI OP 1944. 

The Coffee Market Expansion (Second) Amendment Act, 1944. 

[Reed. G.-G.’s assent on 22nd November 1944.] 

Aji Act further to umend the Coffee Market Expansio 7 i Act, 1942. 


Whereas it is expedient further to amend 
the Coffee Market Expansion Act, 1942 (Vll of 
1942), for the purposes hereinafter appearing; 

It is hereby enacted as follows: — 

1. This Act may be called the Coffee 
Short title. Market Expansion (Second 

Amendment) Act, 1944, 

2. To sub-section ( 1 ) of section 3l of the 
Amendment of Coffee Market Expansion 

19^2, the following 
shall be added namely: — 
‘and any sums transferred to the general 
fund under the proviso to sub-section ( 2 ) of 
section 32.” 

3. To sub-section ( 2 ) of section 32 of the 


Ainemlmcnt of Market Expansion 

section S-i, Act VII Act, 1942, the following 
of 104J. proviso shall be added, 

namely: — 

Provided that where, after the require- 
ments of the clauses of this sub-section have, 
been met, there remains any excess in the 
l^ool fund the Board may, with the previous 
sanction of the Central Government, transfer 
the whole or any part of such excess to the 
credit of the general fund.” 

Notes The amendment of S. 32 provides for 

transfer to the general fund any excess in the pool 
fund after the requirements of the clauses of sub- 
s. (2) of that section have been met. It is proposed 
that the amount so transferred will be applied for 
promoting agricultural and technological research in 
the interest of the coffee industry in India. 


ACT No. XVII OF 1944. 

Delhi Joint Wafer and Sewage Board (Amendment) Act, 1944. 

[Reed. G.-G.’s assent on 22nd November 1944.] 

An Act f urther to amend the Delhi Joint Water and Sexoage Board Act, 1920. 


Whereas it is expedient further to amend 
the Delhi Joint Water and Sewage Board Act, 
192G (XXIII of 1926), for the purposes herein- 
after appearing, 

It is hereby enacted as follows: — 

1. (l) This Act may be called the DeUii Joint 
Short title and Water and Sew’age Board 

oommenceme^it . (Amendment) Act, 1944 . 

(2) It shall come into force on such date as 
the Central Government may, by notification 
in the official Gazette, appoint. 

2. In the long title and preamble of the 

. Amendment of Delhi Joint Water and 
long tills and pre~ Sewage Board Act, 192G 

XX/ZZ (hereinafter referred to as 
the said Act),— 

(a) after the w'ord “maintenance” w'herever 
it occurs, the words “improvement and exten- 
sion” shall be inserted; 

(h) for the words “urban area of the city” 
the words “town and suburbs” shall be sub- 
stituted. 

Amendment of sec- at i / \ c 
tion 2, Act XXIII clause (c) of sec- 

of 1926. tion 2 of the said Act, — 

(a) the word “and” at the end of sub- 
clause (iii) shall be omitted; 


(b) after sub-clause (iv) the following sub- 
clause shall he inserted, namely: 

(v) any such local authority as the Central 
Government may, by notification in the offi- 
cial Gazette, declare to be a constituent body.” 

4- In the second proviso to section ll of 
Amendment of sec- the said Act, the words 

0^1926 ‘'*^® ®‘‘y” ^ 

^ omitted. 

5. Sections 14A, 14B and 14C of the said 

Insertion of new shall be renumbered 
potions 14 A and 14B as sections 14G, 14D and 
192 ^^^ xxzzz of 14E respectively, and 

after section 14 of the 
said Act but before the heading ''Disposal of 
sewage and payment therefor'" the following- 
sections shall be inserted, namely : 

“14A. The Board may, with the previous 
Supply of water sanction in wTiting of 
hy agreement other- the Central Government, 

“ agr^ment 
With any person to sup. 
ply water in bulk for consumption in an area 
outside the jurisdiction of any of the consti- 
tuent bodies : 
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Provided that the Central Government shall 
not accord its sanction to any such agreement 
imless it is satisfied that full compliance there- 
with can be made without prejudice to the 
supplies of water required to be made under 

section 11 : 

Provided further that except in the case 
of a supply made for consumption in an 
area where the usual sources of water-sup- 
jtly have been injiu’iously affected by the 
Hoard’s measures for the disposal of sewage, 
the charges made for water supplied under 
any such agreement shall not be less than one 
and a half times the final issue rate payable 
for tlie same period of supply by the consti- 
tuent bodies. 

14B. Any sums due under an agreement 

necover,! of po;r 

vient due otherwise tion 14A may, on a cei- 
than from constitU’ tificate issued by tho 
ent bodies. President of the Board 

to the effect that the sums are due and have 
remained unpaid for not less than three 
months, bo recovered by the Collector of the 
Delhi District from the person with whom tho 


agreement was made or from any other per- 
son who has benefited from the supply, as if 
they were arrears of land revenue.” 

6. In sub-sections ll) and (2) of section 

Amendment of sec- 14E of the said Act as re- 
tioni4E,Act XXIII numbered by section 6 of 
of 1926. this Act, for the fibres 

and letter “l4B” the figures and letter “l4D” 

shall be substituted. 

j^otes. — On the view expressed as regams the 
interpretation of the phrase “urban area of the City 
of Delhi” in the preamble and long title of the Act, 
the Board appears to be debarred from giving a bulk 
supply for consumption in any area outside the juris- 
diction of the four constituent bodies mentioned m 
clause (c) of section 2. But for an indefinite I^^od 
the residents of the Fort Notified area, though the 
committee in charge of this area is not a wnstituent 
body, have in fact been receiving a supply of water 
through the distribution system of the Delhi Munici- 
pality. Further for some years past the Board has 
r»iven a free supply of piped water to certain villages 
?n the neighbourhood of the old sewago farm at 
Kilokri where the drinking wells were found to have 
become contaminated. The present amendments to 
the Act regularise the position in these two particular 
instances and enable the Board subject to the con- 
trol of the Central Government to deal with future 
cases in a suitable manner. 


ACT No. XVIII OF 1944. 

The Public Debt (Central GoYernment) Act, 1944. 

[Reccl. G. G.’s assent on 22nd November 1944.] 

An Act to consolidate and amend the law relating to Government securities issued 
by the Central Government and to the management by the Reset ve Bank 
of India of the public debt of the Central Government. 


Whebeas it is expedient to consolidate 
and amend the law I’clating to Government 
securities issued by the Central Government 
and to the management by tho Reserve Bank 
of India of tho public debt of the Central 
Government ; 

It is hereby enacted as follows : — 

Notes For tho Statement of Objects and Reasons 

see Gazette of India 1943, Part V, pago 162. For tho 
bill as amended by the Select Committee see Gazette 
of India 1944, Part V, pago 87. 

1, (l) This Act may bo called tho Public 

Short title, extent Debt (Central Govern- 

and connnencejneni. mont) Act. 1944. 

(2) It extends to the wholo of British India. 

(3) It shall como into force on such date 
!i3 the Central Government may, by notifica- 
tion in the official Gazette, appoint in this 
behalf. 

2. In this Act, unless there is anything ro- 

Vefinitions. pugnant in tho subject or 

context, — 

(1) “tho Bank” means the Reserve Bank 
of India ; 

(2) “Government security” means — 

(a) a security, created and issued, whether 
before or after tho commencement of this Act, 
by tho Central Government for the puriioso 


of raising a public loan, and having one of 

tho following forms, namely : — 

(i) stock transferable by registration in the 

liooks of tho Bank; or 

(ii) a promissory note payable to order ; or 

(iii) a bearer bond payable to bearer ; or 

(iv) a form prescri^d in this behalf ; 

(b) any other security ci'eated and issued 
by the Central Government in such form and 
for such of the purposes of this Act as may 
1x5 prescribed ; 

(3) “proscribed” means prescribed by rules 
made under this Act ; 

( 4 ) “promis 3 or>' note” includes a treasury bill. 

3. (l) Subject to the provisions of section 
Transfer of Qov- 5, a transfer of a Goveni- 
crnmcMt sc<?«rities. mont security shall bo 

made only in tho manner prescribed for the 
making of transfoi*s of securities of tlio class 
to which it belongs, and no transfer of a Gov- 
ernment security made after the commence- 
ment of this Act shall bo valid if — 

(a) it does not innqiort to convey the full 
title to the security, or 

(b) it is of such a nature as to affect tho 
manner in which the security was expressed 
by the Central Government to be held. 
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(2) Notliiiig in this section shall affect any 
order made by the Bank under this Act, or 
any order made by a Court upon the Bank. 

4 . Notwithstanding anything contained in 

Transferor of Negotiable Instru- 

Government secure ments Act, 1881 (XXVI of 
ties not liable for issi), a person shall not, 
amoun ereof. reason only of his 

having transferred a Government security, be 
liable to pay any money due either as princi- 
pal or as interest thereunder. 


5 . (l) In the case of any public office to 

Holding of Gov- '^'hich the Central Govern- 
ernment securities ment may, by notification 
by holders of 'public jn the official Gazette, 
Offices. declare this sub-section to 

^PP^y» S' Government security in the form of 
stock or of a promissory note may be held in 
the name of the office. 

(2) When a Government security is so held, 
it shall be deemed to be transferred without 
any or further endorsement or transfer deed 
from each holder of the office to the succeed- 
ing holder of the office on and from the date 
on which the latter takes charge of the office. 

(3) When the holder of the office transfers 
to a party not being his successor in office a 
Government security so held, the transfer 
shall be made by the signature of the holder 
of the office and the name of the office in the 
manner and subject to the conditions laid 
down in section 3. 

(4) This section applies as well to an office 
of which there are two or more joint holders 
as to an office of which there is a single holder. 


6 . (l) No notice of any trust in respect of 

Notice of trust not any Government security 
receivable. shall be receivable by the 

Central Government, nor shall the Central 
Government be bound by any such notice even 
though expressly given, nor shall the Central 
Government be regarded as a trustee in res- 
pect of any Government security. 

(2) Without prejudice to the provisions of 
sub-section (i), the Bank may, as an act of 
grace and without any liability to the Bank 
or to the Central Government, record in its 
hooks such directions by the holder of stock 
for the payment of interest on, or of the matu- 
rity value of, or the transfer of, or such other 

matters relating to, the stock as the Bank 
thinks fit. 


7 . Subject to the provisions of section 9 the 

/n /» executors or administra- 
10 a Government seen- x * ^ -i i 

rity of a deceased sole ^ deceased sole 

holder may be recog- holder of a Government 
nised by the Bank, security and the holder 
of a succession certificate issued under Part X 
of the Indian Succession Act, 1925 (xxxix of 

1925), shall be the only persons who may be 


recognised by the Bank as having any title to 
the Government security : 

Provided that nothing in this section shall 
bar the recognition by the Bank of the manager 
or the sole surviving male member of a Hindu 
undivided family governed by the Mitakshara 
Law as having a title to a Government secu- 
rity, when the security appears to the Bank 
to stand in the name of a deceased member 
of the family and an application is made by 
such manager or sole surviving member for 
recognition of his title and is supported by a 
certificate signed by such authority and after 
such inquiry as may be prescribed to the effect 
that the deceased belonged to a Hindu un- 
divided family governed by the Mitakshara 
Law, that the Government security formed 
part of the joint property of the family, and 
that the applicant is the managing or sole 
surviving male member of the family. 

Explanation. — The expression “Hindu 
undivided family governed by the Mitakshara 
Law” shall, for the purposes of this section, 
be deemed to include a Malabar tarwad. 

8. Notwithstanding anything contained in 

Right of survivors section 45 of the Indian 
of joint holders or Contract Act, 1872 (ix of 
several payees. 1872), 

(a) when a Government security is held by 
two or more persons jointly and either or any 
of them dies, the title to the security shall 
vest in the survivor or survivors of those 
persons, and 

(b) when a Government security is payable 
to two or more persons severally and either 
or any of them dies, the security shall be pay- 
able to the survivor or survivors of those per- 
sons or to the representative of the deceased 
or to any of them : 

Provided that nothing contained in this 
section shall affect any claim which any re- 
presentative of a deceased person may have 
against the survivor or survivors under or in 
respect of any security to which this section 
applies. 

Explanation. — For the purposes of this 
section a body incorporated under the Indian 
Companies Act, 1913 (vii of 1913), or the Co- 
operative Societies Act, 1912 (ii of 1912), or 
any other enactment for the time being in 
force whether within or without British India, 
relating to the incorporation of associations of 
individuals, shall be deemed to die when it is 
dissolved. 


9 . Notwithstanding anything contained in 


Summary proce- 
dure on death of 
holder of Govern- 
ment securities not 
exceeding five thou- 
sand rupees face 
value. 


section 7, if within six 
months of the death of a 
person who was the holder 
of a Government secu- 
rity or securities the face 
value of which does not 
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in the aggregate exceed five thousand rupees, 
piohatc of his will or letters of administration 
of Jiis estate or a succession certificate issued 
under rart X of the Indian Succession Act, 
1925 (XXXIX of 1925), is not produced to the 
Sank, or i>roof to the satisfaction of the Bank 
that proceedings have been instituted to obtain 
one of these is not furnished, the Bank may 
determine who is the person entitled to the 
.security or securities, or to administer the 
restate of the deceased and may make an order 
vesting the security or securities in the person 
so determined. 


10. When a Government security or sccu- 


Governincnt 
rities not exceeding 
J ive thousand rwpecs 
face value belonging 
lo minor or insane 
■person. 


ritics belong to a minor 
or a person who is insane 
and incapable of manag- 
ing his affairs and the 
face value of the security 
or securities does not in 


the aggregate exceed five thousand rui>ees, the 
Bank may make such order as it thinks fit 
for the vesting of such security or securities 
in sucii i)cr3on as it considers represents the 
minor or insane ixjrson. 


Issue of duplicate 
sccuritiesandof ncin 
securities on conver- 
sion, cofisolidatioii, 
sub-division or rc- 
neicaL 


11. (i) If the person entitled to a Govern- 
ment security applies to 
the Bank alleging that 
the security has been lost, 
stolen or destroyed, or 
has been defaced or muti- 
lated, the Bank may, on 
jiroof to its satisfaction of the loss, theft, 
destruction, defacement or mutilation of the 
.security, subject to such conditions and on 
payment of such fees as may be prescribed, 
order the issue of a duplicate security payable 
to the applicant. 


(2) If the i)orson entitled to a Government 
security applies to the Bank to have the seen- 
rity converted into a security of another form, 
or into a security issued in connection wdth 
another loan or to have it consolidated with 
other like securities, or to have it sub-divided, 
or to have it renewed, the Bank may, subject 
to such conditions and on payment of such 
fees as may be prescribed, cancel the security 
and order the issue of a new security or 
securities. 


(3) The i«rson to whom a duplicate secu- 
rity or a new security is issued under this 
section shall be deemed for the purix)se3 of 
section 19 to have been recognised by the Banlv 
lus the bolder of the security ; and a duplicate 
security or now security so issued to any per- 
son shall bo deemed to constitute a now con- 
tract between the Central Government and 
such person and all xersons deriving title 
thereafter tlirough him. 


12. (l) If the Bank is of opinion that a 


Summary determi- 
nation by the Bank 
of title to Oovern- 
ment security incase 
of dispute. 

poses of the Bank 


doubt exists as to the 
title to a Government 
security, it may proceed 
to determine the person 
who shall for the pur- 
be deemed to be the person 


entitled thereto. 


(2) The Bank shall give notice in w'riting 
to each claimant of whom it has knowledge, 
stating the names of all other claimants and 
the time when and the officer of the Bank by 
whom the determination of the Bank will be 
made. 

(3) The Bank shall give notice in writing 
to each claimant of the result of the determi- 
nation so made. 

( 4 ) On the expiry of six mouths from the 
issue of the notices referred to in sub-section (3), 
the Bank may make an order vesting in the 
person, found by the Bank to be entitled to 
the security, the security and any unpaid 
interest thereon. 


13. Notwithstanding that as a matter of 


Law applicable in 


convenience the Central 


regard to Govern- Government may have 
vicnt securities. arranged for payments 

on a Government security to be made else- 
TT»Kr\t.ft +V.f»Y» t.ho T*i<Tht-S of all 


persons in relation to Government securities 
shall be determined in connection with all 


such questions as arc dealt with by this Act 
by the law and in the Courts of British India. 


14. (1) For the purpose of making any 

Recording of evi- order which it is em- 
dcncc. powered to make under 

this Act, the Bank may request a District 
[Magistrate or in an Indian State the Political 
Agent to record or to have recorded the whole 
or any part of such evidence as any person 
whose evidence the Bank requires may pro. 
duce. A District Magistrate so requested may 
himself record, or may direct any Magistrate 
of the first class subordinate to him or any 
[Magistrate of the second clft^ subordinate to 
him and emiXDwered in this behalf by general 
or special order of the Provincial Governmout 
to record the evidence, nnd shall forwoi’d a 
copy thereof to the Bank. 

(2) For the purpose of making a vesting 
order under this Act the Bank may direct one 
of its officers to reed'd the evidence of any 
ixjrson whoso ovidonco the Bank requires or 
may receive ovidonco uiX)n affidavit. 

(3) A Magistrate or an officer of the Bank 
acting in pursuance of this section may ad. 
minister an oath to any witness examined 
by him. 
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15. Where the Bank contemplates makinj? 

Poaiwncmoit of -^Ct 

'imijments and regis- to vest a Government 
iration of transfers security in any person, 

^ank may suspend 
. payment of interest on or 

the maturity value of the security or postpone 
the making of any order under section ll or 
the registration of any transfer of the secuidty 
until the vesting order has been made. 

16. (i) Before making any order which it 

Power of Bank to is empowered to make 
rcciuire bonds. 

may require the person in whose favour the 

order is to be made to execute a bond with 

one or more sureties in such form as may bo 

prescri^d or to furnish security not exceed- 

ing twice the value of the subject-matter of 

the order, to be held at the disposal of the 

Bank, to pay to the Bank or any person to 

whom the Bank may assign the bond or 

security in furtherance of sub-section ( 2 ) the 
amount thereof. 

( 2 ) A Court before which a claim in respect 
ot the subject-matter of any such order is 
established may order the bond or security 

^0 ttie successful claimant who 

shall thereupon be entitled to enforce the bond 

or realise the security to the extent of such 
claim. 

17. Any notice required to be given by the 
Publication of Bank under thisAct may 

GaBcZ served by post, but 

, , ‘ , , , every such notice shall 

also be published by the Bank in the official 

gazette, and on such publication shall be 
deemed to have been delivered to aU persons 
for whom it is intended. 

18- An order made by the Bank under this 
Scope of vesting Act may confer the full 

title to a Government 
security or may confer a title only to the 
accrued and accruing interest on the security 
pending a further order vesting the full title. 

19. No recognition by the Bank of a person 
Legal effect of as the holder of a Gov- 
Sr ernment secuiity, and no 

j . , order made by the Bank 

under this Act shaU be caUed in question by 

affLtf recognition or order 

of the Central Govern- 

the R recognised 

t I claiming an inter. 

by the R°!i recognition 

tlTo R ^ person or any order by 

anv Government security in 

Snan VI f ®"’’j®ct only to a 

personal liability to the rightful owner of the 
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security for money had and received on hi^s 
account. 

20. Where the Bank contemplates making 
Stay of proceed- with reference to anv 

ings on order of Government security anv 

order which it is em'- 
powered to make under this Act, and befon; 

order is made the Bank receives from a 
Court in British India an order to stay the 
making of such order, the Bank shall either 

(a) hold the security together with am- 
interest unpaid or accruing thereon until tlie 
further orders of the Court are received, or 

(b) apply to the Court to have the securitv 
transferred to the Official Trustees appointed 
tor the Province in which such Court is situ- 
ated, pending the disposal of the proceedings 
before the Court. 

21. AVhere the Bank contemplates making 

Cancellation by an Order under this Act 

%^cedL°l ^ Government 

^ security m any person 

the Bank may, at any time before the order 
13 made, cancel any proceedings already taken 
for that purpose and may, on such cancella- 
tion, proceed anew to the making of such 
order. ^ 

22. Save as otherwise expressly provided 

Discharge in res- the terms of a Govern- 
pect of interest on ment security, no person 

rities, shall be entitled to claim 

interest on such securitv 
m respect of any period which has elapsed 
after the earliest date on which demand could 
have been made for the payment of the 
amount due on such security. 

23. The Central Government shall be dis 

VectTftLfloZl STbe/"“, 

. , on a bearer bond or on 

any interest coupon of such a bond on pay. 

ment to the holder of such bond or coupo^i 

on presentation on or after the date when it 

becomes due of the amount expressed therein 

unless before such payment an order of a 

Court m British India has been served on the 

Central Government restraining it from mak 
mg payment. 

24. Where no shorter period of limitation is 

Period of limita- for the 

tion of Central Gov- time being in force the 
ernme7it's liability liability of the Central 

11 Government in respect 

^ _ of any interest payment 

due on a Government security shall terminate 
on the expiry of six years from the date on 

which the amount due by way of interest 
became payable. 

25. No person shall be entitled to inspect 

docum!ntt"°’" y to receive information 

derived from any Gov- 
ernment security in the possession or custody 
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of the Central Government or from any book, 
register, or other document kept or maintained 
by or on behalf of the Central Government 
in relation to Government securities or any 
Government security, save in such circuna- 
stances and manner and subject to such condi- 
tions as may be prescribed. 

26. For the purposes of section 124 of the 

The Bank and ii. Mian Evidence Act. 
officerstobedeevtcd 1872 (l of 1872), the pro- 
public officers. visions of Part IV of the 

Code of Civil Procedure, 1908 (v of 1908). 
relating to suits by or against public officers 
in their official capacity, and the provisions 
of rule 27 of Order V, and rule 52 of Order XXI 
of the said Code, the Bank and any officer of 
the Bank acting in his capacity as such shall 
be deemed to be a public officer. 

27. (l) If any person, for the puriiose of 

^ obtaining for himself or 

Pciuilh/. other person any 

title to a Government security, makes to any 
authority under this Act in any application 
made under this Act or in the course of any 
inquiry undertaken in pursuance of this Act 
•any statement which is false and which he 
cither knows to be false or does not believe to 
be true, he shall be punishable with imprison, 
ment for a term which may extend to six 
months, or with fine or with both. 

( 2 ) No Court shall take cognisance of any 
offence under sub-section (l) except on the 
comi^laint of the Bank. 

28. ( 1 ) The Central Government may, sub- 

Power to make ject to the condition of 

rules. previous publication, by 

notification in the official Gazette, make rules 
to carry out tho purposes of this Act. 

( 2 ) In particular and without prejudice to 
the generality of tho foregoing power such 
rules may provide for all or any of tho fob 
lowing matters, namely : — 

(a) tho forms in which Government seen- 
rities may be issued; 

(b) the form of the obligations referred to 
in clause (iv) of sub-clauso (a) of clause (2) of 
section 2; 

(c) the conditions subject to which Govern- 
ment securities may be issued to the rulers of 
Indian States; 

(d) tho manner in which different forms of 
Government securities may bo transferred; 


(e) the holding of Government securities in 
the form of stock by the holders of offices 
other than public offices, and the manner in 
which and the conditions subject to which 
Government securities so held may be trans- 
ferred; 

(f) the manner in which payment of inter- 
est in respect of Government securities is to 
be made and acknowledged; 

(g) the conditions governing the grant of 
duplicate, renewed, converted, co^lidated 
and sub-divided Government securities; 

(h) the fees to be paid in respect of the 
issue of duplicate Government securities and 
of the renewal, conversion, consolidation and 
sub-division of Government securities ; 

(i) the form in which receipt of a Govern- 
ment security delivered for discharge, re- 
newal, conversion, consolidation or sub-division 
is to be acknowledged ; 

(j) the manner of attestation of documents 
relating to Government securities in the form 
of stock ; 

(k) the manner in which any document re- 
lating to a Government security or any en- 
dorsement on a promissory note issued by the 
Central Government may, on the demand of 
a person who from any cause is unable to 
write, be executed on his behalf ; 

(l) tho form of the bonds referred to in sub- 
section ( 1 ) of section 16 ; 

(m) the circumstance and the manner in 
which and the conditions subject to which 
inspection of Government securities, books, 
registers and other documents may be allow- 
ed or information therefrom may be given 
under section 25 ; 

(n) the procedure to be followed in making 
vesting orders ; 

(o) tho authority by whom the certificate 
referred to in the proviso to section 7 is to be 
granted and the manner of making the in- 
quiry therein mentioned. 

(S) A copy of all rules under this sec- 
tion shall bo laid on tho hible of both the 
Chambers of tho Indian Legislature as soon 
as may bo after they aro made. 


29, Tho Indian Securities Act, 1920 (x of 
Act X of 1920), sh*\ll coilso to apply 

to (tpidy to Qorern- to Government securities 
iHorU srcHri/irs. which this Act applies, 

and to all matters tor which provision is made 
by this Act. 
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ACT No. I OF 1945. 


The Indian Tea Control (Amendment) Act, 1945. 

[Eecd. G.G.’s assent on 27th March 1945.] 

An Act further to amend the Indian Tea Control Act, 1938 


Whereas it is expedient further to amend 
the Indian Tea Control Act, 1938 (Vlll of 1938) , 
for the purposes hereinafter appearing ; 

It is hereby enacted as follows : 

1, This Act may be called the Indian Tea 

Control (Amendment) 
Act, 1945. 

2. In the Schedule to 
the Indian Tea Control 
Act, 1938, in paragraph 1— 
(a) for the proviso to clause (a), the follow- 
ing proviso shall be substituted, namely : — 


Short title. 

Amendment of 
Schedule, Act VIII 
of 1938. 


“Provided that any allowance made in 
respect of young areas which has already been 
included in determining the cardinal crop 
basis of the estate shall be deducted"; 

(b) for the proviso to clause (b), the follow- 
ing proviso shall be substituted, namely . 

“Provided that any allowance made in res- 
pect of low producing areas which has already 
been included in determining the cardinal crop 
basis of the estate shall be deducted.” 

Notes.— For the Statement of Objects and Reasons 
for making the amendments see Gazette of India 
Extra Ordinary, 1945, page 59. 


ACT No. II OF 1945. 

The Code of Criminal Procedure (Amendment) Act, 1945. 

[Reed. G. G.’s assent on 29th March 1945.3 

An Act further to amend the Code of Criminal ProceduJ'ej 1898^ 

for certain 'purposes. 


Whereas it is expedient further to amend 
) the Code of Criminal Procedure, 1898 (v of 

1898), for the purposes hereinafter appearing; 
It is hereby enacted as follows : — 

4. This Act may be called the Code 
Slwrt title. of Criminal Procedure 

(Amendment), Act, 1945. 

2. To section 161 of the Code of Criminal 
Amendment of Procedure, 1898 (V of 
section 161, Act V 1898), the following sub- 
of 1898. section shall be added, 

namely : — 

“(8) The police-officer may reduce into 
writing any statement made to him in the 
course of an examination under this section, 
and if he does so he shall make a separate 
1945 Acts/la 


record of the statement, of each such person 
whose statement he records." 

Notes. The effect of the amendment is to abolish 

the practice of recording joint statements wmch are 
incapable of use as the statement of any individual 

3. After sub-section (2) of section 426 of 
Amendment of the said Code, the follow- 
section 426, Act V sub-section shall he 

of 1898. inserted, namely : — 

“(2A) When any person other than a per- 
son accused of a non-bailable offence is sen- 
tenced to imprisonment by a Court, and an ^ 
appeal lies from that sentence, the Court may, 
if the convicted person satisfies the Court that 
he intends to present an appeal, order that he 
be released on bail for a pieriod sufficient m 
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the opinion of the Court to enable him to pre- 
sent the appeal and obtain the orders of the 
Appellate Court under sub-section (l) and the 
sentence of imprisonment shall, so long as he 
is so released on bail, be deemed to be sus- 
pended.” 

Notes . — Before the present amendment of S. 426 
persons convicted of bailable offences and desiring 
to appeal against the conviction got bail from the 


appellate Courts but bad to undergo considerable 
amount of trouble and expense before the order 
granting bail was obtained. In many cases they had 
actually to pass some days in prison before they could 
get the desired order. The newly added sub-section 
(2A) removes this hardship by empowering the Court 
convicting a person of a bailable offence to release 
him on bail for the period requisite to enable him, 
in case where an appeal lies, to make his application 
to the appellate Court. 


The Indian Finanoe Act, 1945 

An Act to give effect to the financial proposals of the Central Government for the 

year beginning on the 1st day of April t 1945 » 


Whereas it is expedient to fix the duty 
on salt manufactured in, or imiX)rted by land 
into, British India, to fix maximum rates of 
postage under the Indian Post Office Act, 
1898 (VI of 1898), to continue for a further 
period of one year the additional duties of 
customs impost by section 6 of the Indian 
Finance Act, 1942 (xii of 1942) and to modify 
certain of those duties, to alter the duty of 
customs and the duty of excise on tobacco, to 
fix rates of income-tax and super-tax, and to 
continue the charge and levy of excess profits 
tax : 

It is hereby enacted as follows : — 

Notes : — The object of this Act is to continue the 
existing rate of salt duty; to increase the inland 
postal rate on parcels exceeding 40 tolas in weight; 
to continue the additional duty of customs imposed 
by S. 6 of the Indian Finance Act, 1942 and increase 
certain of these duties; to alter the duty of excise on 
tobacco in certain respects; to give relief from in- 
come-tax to earned income and to make a change 
in the existing rate of surcharge on income-tax and 
to continue the excess profits tax . — Vide Statement 
of Objects and Reasons. 

Short title and 1. (1) This Act may 

he called the Indian 

Finance Act; 1945. 

(2) It extends to the whole of British 
India. 

2. The duty on salt manufactured in. or 
Fixation of salt imported by land into 

British India shall, for 
the year beginning on the 1st day of April, 
1945, be at the rate of one rupee and nine 
annas per standard maund. 

3. For the year beginning on the 1st day 
Inland postage of April, 1946, the Sche- 

dale contained in the 
First Schedule to this Act shall be inserted in 
the Indian Post Office Act, 1893 (vi of 1898), 
as the First Schedule to that Act. 

4. (1) The additional duties of customs on 
Continuation of, certain goods chargeable 

^ customs 

ofSri'Stl First Schedule 

by section 6, Act the Indian Tariff Act, 
XII of 1942. 1934 (XXXII of 1934), or 

under the said Schedule read with any notifi- 


cation of the Central Government for the 
time being in force, imposed up to the diet 
day of March, 1943, by section 6 of the Indian 
Finance Act, 1942 (XII of 1942), and continued, 
subject to certain modifications, up to the 3lst 
day of March, 1945, by section 4 of the Indian 
Finance Act, 1944, shall continue to be levied 
and collected as provided in section 6 of the 
Indian Finance Act, 1942 (xil of 1942), up to 
the 81st day of March, 1946, subject to the 
modifications contained in sub-section ( 2 ), 

( 2) The additional duty to be levied and 
collected under the foregoing sub-section shall 
be one-half instead of one-fifth of the amount 
of the duty of customs specified in the First 
Schedule to the Indian Tariff Act, 1934 
(xxxil of 1934), in the case of spirits, com- 
prised in Item No. 22 (4) and in sub-items (a)^ 
(c) and (d) of Item no. 22 (s) of the said 
Schedule; and no such additional duty shall 
be levied or collected on tobacco comprised in 
Items NOS. 24, 24 (l), 24 (2) and 24 (s) of the 
said Schedule. 

Alteration of duty 5* lu the First Sche- 

of customs on to- dule to the Indian Tariff' 

Act, 1934 (xxxn of 

1934).— 

(a) in Item No. 24, for the entry in the 
fourth column the entry “rs. 8 per lb.” shall 
be substituted ; 

(b) in Item No. 24 (i), for the entry in the 
fourth column the following shall be substi- 
tuted, namely : — 

“The rate at which duty is for the time 
being leviable on articles included in item No. 
87 of this Schedule under this Act read with 
any other enactment in force, plus Rs. 7-S-O 
per lb." ; 

(c) in Item No. 24 (q), for the entry in the 
fourth column the following sliall be substi- 
tuted, namely : — 

"The rate at which duty is for the time 
being leviable on articles included in Item 
No. 87 of this Schedule under this Act read 
with any other enactment in force plus 
Rs. 13-12-0 per thousi\nd or Rs, 7-8-0 per lb. 
whichever is higher." ; 
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(d) in Item no. 24 (3), fou the entries in 
the fourth and sixth columns, respectively, the 
entries “es. 7-3-0 per lb.” and “rs. 7 per lb.” 
shall be substituted. 


Alteration of 6. In the First Sche- 

duty of excise on dule to the Central Ex- 
tobacco. 

(l of 1944), in Item no. 9, under the heading 
"I. Unmanufactured tobacco”, — 

(a) for the entries (i), (ii) and (Hi) 
contained in sub-item (l) beginning — 

“(1) if flue-cured and intended for — 

(a) manufacture into cigarettes containing — 

the following shall be substituted, namely : — 

Per Ib. 

*‘(i) more than 60 per cent, 
weight of imported tobacco... 


(ii) more than 40 per cent, 
but not more than 60 per 
cent, weight of imported 
tobacco ... ... ... 

(Hi) more than 20 per cent, 

but not more than 40 per 
cent, weight of imported 
tobacco ... ... ... 

(iv) 20 per cent, or less than 

20 per cent, weight of im- 
ported tobacco 


Seven rupees and 
eight annas. 


Five rupees. 


Three rupees and 
eight annas. 


Two rupees and 
eight annas. 

(v) no imported tobacco ... One rupee” ; 

and in the second column of clause (b) ot that 
sub-item, for the words “Three rupees and 
eight annas” the words “Seven rupees and 
eight annas” shall be substituted ; 

(b) in sub-item (4), the word “stems” shall 
be omitted. 


Income-tax and 1.(1) Subject to the 
super-tax. provisions of sub-sections 

(3), (4) a.nd (S ), — 

( a) income-tax for the year beginning on 
the 1st day of April, 1945, shall be charged at 
the rates specified in part I of the Second 
Schedule increased in each case by a sur- 
charge for the purposes of the Central Gov- 
ernment at the rate specified therein in 
respect of each such rate of income-tax, and 

(b) rates of super- tax for the year begin- 
ning on the 1st day of April, 1945, shall, for 
the purposes of section 55 of the Indian In- 
come-tax Act, 1922 (xi of 1922), be those spe- 
cified in Part il of the Second Schedule 
increased in the cases to which paragraphs A, 
B and c of that Part apply by a surcharge 
for the purposes of the Central Government 
at the rate specified therein in respect of each 
such rate of super-tax. 

(^) If any provision is made in the Indian 
Income-tax Act, 1922 (xi of 1922), for the ex- 
emption from income-tax of a portion of the 
earned income included in the total income 
of an assessee, then, in making any assessment 
for the year ending on the 3lst day of March, 
1946, there shall be deducted from the total 


income of an assessee in accordance with such 
provision an amount equal to one-tenth of 
such earned income exclusive of any income 
chargeable under the head “Salaries” but not 
exceeding in any case two thousand rupees. 

(3) In making any assessment for the year 
ending on the 31st day of March 1946, where 
the total income of an assessee, not being a 
company, includes any income chargeable 
under the head “Salaries” or under the head 
“Interest on Securities” or any income from 
dividends in respect of which he is deemed 
under section 49B of the Indian Income-tax 
Act, 1922 (xi of 1922), to have paid income- 
tax imposed in British India, the income-tax 
payable by the assessee on that part of his 
total income which consists of such inclusions 
shall be an amount bearing to the total amount 
of income-tax payable according to the rates 
applicable under the operation of the Indian 
Finance Act, 1944, on his total income the 
same proportion as the amount of such inclu- 
sions bears to his total income. 

(4) In making any assessment for the year 
ending on the Slst day of March, 1946, — 

(a) where the total income of a company 
includes any profits and gains from life in. 
surance business, the super-tax payable by the 
company on that part of its total income which 
consists of such inclusion shall be at the rate 
of six pies in the rupee ; 

(b) where the total income of an assessee, 
not being a company, includes any profits and 
gains from life insurance business, the income- 
tax and super-tax payable by the assessee on 
that part of his total income which consists 
of such inclusion shall be an amount bearing 
to the total amount of such taxes payable 
according to the rates applicable under the 
operation of the Indian Finance Act, 1942 (xii of 
1942), on his total income the same proportion 
as the amount of such inclusion bears to his 
total income, so, however, that if the aggregate 
of the taxes so computed in respect of such 
inclusion exceeds the aggregate of the taxes on 
the same income payable by a company under 
the operation of the Indian Finance Act, 1942 
(xil of 1942), the taxes payable on such inclu- 
sion shall be computed at the rates applicable 
to a company under the operation of the said 
Act. 

(b) In cases to which section 17 of the 
Indian Income-tax Act, 1922 (xi of 1922), ap- 
plies, the tax chargeable shall be determined 
as provided in that section but with reference 
to the rates imposed by sub-section ( 1) of this 
section, and in accordance with the provisions 
of sub-sections (3) and (4) of this section 
where applicable. 

( 6) For the purposes of this section and of 
the rates of tax imposed thereby, the expres- 
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sion “total income” means total income as 
determined for the purposes of income-tax or 
super-tax, as the case may be, in accordance 
with the pi’ovisions of the Indian Income-tax 
Act, 1922 (XI of 1922) ; and the expression 
“earned income” means earned income ae 
defined for the purposes of the said Act. 

(7) Where the total income of an assessee 
referred to in paragraph A of Part I of the 
Second Schedule does not exceed six thousand 
rupees, an amount representing one rupee for 
every complete unit of two hundred rupees of 
his total income as reduced by the income, if 
any, exempt from tax under any provision of 
the Indian Income-tax Act. 1922 (XI of 1922 ), or 
any notification issued thereunder shall be 
funded for the assessee's benefit and shall be 
paid to him on such date not more than 
twelve months after the termination of the 
present hostilities, as the Central Government 

Provided that the amount to be funded for 
the assessee’s benefit sliall in no case exceed 
two-fifths of the tax payable by him. 

Explanation. —In computing the amount 
to be funded under this sub-section if there is 
an incomplete unit amounting to one hundred 
rupees or more it shall be reckoned as a complete 
unit of two hundred rupees. 


(S) Notwithstanding anything contained 
in sub-section (7) ot section 6 of the Indian 
Finance Act, 1944, the amount to be funded 
for the assessee’s benefit under the provisions 
of that sub-section shall in no case exceed 
two-fifths of the amount of tax payable by him 
in respect of his assessment for the year end- 
ing on the 3ist day of March, 1945. 

(9) The provisions of section 23A of the 
Indian Income-tax Act, 1922 (XI of 1922), sh^ 
not apply in respect of profits and gains of the 
previous year for the assessment for the year 
ending on the Blst day of March, 1946. 

8. (ij In sub-clause (a) of clause or 

/ Section 2 of tho Excess 

Continuance of _ . . -iqaq 

and rate of excess Profits Tax Act, 1940 

profits tax. (XV of 1940). for the 

words and figures “Sist day of March, 1946, 

the words and figures “Slst day of March. 

1946 ,” shall be substituted. 

(2) The excess profits tax imposed by 

section 4 of the Excess Profits Tax Act, 1940 
(XV of 1940) shall, in respect of any charg^bie 
accounting period beginning after the 3 ist day 
of March, 1945, be an amount equal to siW' 
six and two-thirds per cent, of the amount by 
which the profits of the business during that 
chargeable accounting i^riod exceed the 

standard profits. 


THE FIRST SCHEDULE 

Schedule to be inserted in the Indian Post Office Act, 1898. 

(See section 8) 

“THE FIRST SCHEDULE 

Inland Postage Bates 
{See section 7) 

Letters 

, Ono and a hall annas. 

For a weight not exccedingono tola . . • 

For every tola, or fraction thereof exceeding ono tola 

Postcards 

, . , , Nino pies. 

Single . . Ono and a 'hall 

Reply 

Booh, Pattern and Sample Packets 

For tho first five tolas or fraction thereof . . • • . • P'“- 

For every additional two and a half tolas, or fraction thereof, in 
excess of five tolas ..•••••* 

Registered Newspapers 

For a weight not exceeding ton tolas . j. .* 

For a weight exceeding ton tolas and not exceeding twenty tolas. Ha ( an ^na. 

For every twenty tolas, or fraction thereof exceeding twenty tolas. Half on an . 

In the case of more than one copy of the same issue of a registered 
newspaper being carried in the same packet 

For a weight not exceeding ton tolas . . • • 

For every additional five tolas, or fraction thereof, in ^ 

excels of ten tolas • “P 

Provided that such packet shall not be delivered at any 
addressee’s residence but shall bo given to a recognised 
agent at the post oilice. 

Parcels 

For a weight not exceeding forty tolas . . • • « anuas.^^ 


Nino pies. 

Ono and a 'half annas. 


Nino pies. 

Three pies. 

Quarter of an anua 


Half an anno. 
Quarter of an anna. 


Six annas. 


For a weight not exceoaing loriy loias . . • • « 

l*^or every forty tolas, or fraction thereof, exceeding forty tolas . oix annas. 
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THE SECOND SCHEDULE 

{See section 7) 

PART I 

Rates of Income-tax 

A — In the case of every individual, Hindu undivided family, unregistered firm and other 
asvsociation of persons not being a case to which paragraph B of this Part applies : — 


1. On the first Rs. 1,500 of total income . 

'2. On the next Rs. 3,500 of total income . 

3. On the next Rs. 5,000 of total income . 

4. On the next Rs. 5,000 of total income . 

5. On the balance of total income . , , 

Provided that — 

fi) no income' tax shall be payable on a total in- 
come which, before deduction of the allowance, if 
any, for earned income, does not exceed Bs. 2000 ; 

(ii) the income-tax payable shall in no case ex- 
ceed half the amount by which the total income 
(before deduction of the said allowance, if any, for 
earned income) exceeds Rs. 2,000; 

fiiij the income-tax payable on the total income 


Rate Surcharge 

Nil. Nil. 

Nine pies in the Six pies in the rupee, 
rupee. 

One anna and three 
pies in the rupee. 

Two annas in the 
rupee. 

Two annas and six 

4 

pies in the rupee. 


Ten pies in the rupee. 


One anna and six pies 
in the rupee. 

Two annas and three 
pies in the rupee : 

as reduced by the allowance for earned income shall 
not exceed either — 

faj & sura bearing to half the amount by which 
the total income (before deduction of the allowance 
for earned income) exceeds Rs. 2,000 the same pro- 
portion as such reduced total income bears to the 
unreduced total income, or 
(bj the income-tax payable on the income so re- 
duced at the rates specified in this Schedule, 
whichever is less. 


B. — In the case of every company and local authority, and in every case in which under the 
provisions of the Indian Income-tax Act, 1922, income-tax is to be charged at the maximum rate 

Rate Surcharge 

On the whole of tola! income ... ... Two annas and six pies Two annas and three pies 

in the rupee. in the rupee. 

PART II 

Rates of Swper-tax 

A. — In the case of every individual, Hindu undivided family, unregistered firm and other association of 
jKTSons, not being a case to which paragraphs B and C of this Part apply — 

Rate 
Nil. 

One anna in the rupee. 

Two annas in the rupee. 

Three annas in the rupee. 


1. On the first Rs. 25,000 of total income 

2. On the next Rs. 10,000 of total income 

3. On the next Rs. 20,000 of total income 

4. On the next Rs. 70,000 of total income 


5. On the next Rs. 75,000 of total income 

6. On the next Rs. 1,50,000 of total income 

7. On the next Rs. 1,50,000 of total income 
5^. On the balance of total income 

B. — In the case of every local authority 
On the whole of total income 


Four annas in the rupee. 
Five annas in the rupee. 
Six annas in the rupee. 
Seven annas in the rupee, 


« • « 


• • • 


Surcharge 

Nil. 

One anna in the rupee. 
Two annas in the rupee. 
Two annas and six pies 
in the rupee. 

Three annas in the rupee. 
Three annas in the rupee. 
Three annas in the rupee. 
Three annas and six pies 
in the rupee. 

_ One anna in the rupee. One anna in the rupee. 

C . — In the case of an association of persons being a co-operative society, other than the Sanikatta Salt 
owners’ Society in the Bombay Presidency, for the time being registered under the Co-operative Socie- 
ties Act, 1912, or under an Act of the Provincial Legislature governing the registration of Co-operative 
Societies — ^ 

Rate Surcharge 

1. On the first Rs. 25,000 of total income ... Nil, Nil, 

2. On the balance of total income ... ... One anna in the rupee. One anna in the rupee. 

D. — In the case of every company — 

Bate 

On the whole of total mcorae ... ... ... ... ... Three annas in the rupee : 

Provided that a rebate of one anna in the ru^e shall be allowed on the total income as reduced 
by the amount of any dividend declared in British India in respect of the whole or part of the previous 
year for the assessment for the year ending on the 31st day of March, 1946, not being a dividend pavable 
at a fixed rate. ^ ^ 

Explanation. — For the purposes of this proviso, the expression ‘dividend’ shall be deemed to 
include any distribution included in the expression ‘dividend’ as defined in clause {6A) of section 2 of 
the Indian Income-tax Act, 1922, and any such distribution made during the year ending on the 31st day 
of March, 1946, shall be deemed to have been made in respect of the whole or part of the previous year. ^ 

This Bill has been consented to by the Council of State. 

M. B. DADABHOY. 
President, Gmincil of State’ 

The 29th March, 1946» 
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I assent to this Bill. 


The 29th March, 1945. 



1. S. 


JOHN COLVILLE, 

Viceroy and Acting Governor. General. 


This Act has been made by me as Governor-General under the provisions of section 67B 
of the Government of India Act, as set out in the Ninth Schedule to the Government of 


India Act, 1935. 


JOHN COLVILLE, 

V iceroy and Acting Governor-General. 


The 20th March, 1945. 


Whereas I, John Colville, am of opinion that a state of emergency exists which 
justifies the direction by me that the Indian Finance Act, 1945, being an Act made by me 
under the provisions of section 67B of the Government of India Act, as set out in the Ninth 
Schedule to the Government of India Act,^l935, shall come into operation forthwith : 

Now, THEREFORE, in exoi’cise of the power conferred by the proviso to sub-section (2) 
of that section, I do hereby direct accordingly. 

JOHN COLVILLE, 

Viceroy and Acting Governor-General. 

The 29th March, 1945, 


ACT No. Ill OF 1945. 


The Factories 


(Amendment) Act, 1945. 


[ Reed, G.G.*s assent on l6th April, 1945.] 


An Act further to amend the Factories Act, 1934. 


Whereas it is expedient further to amend 
the Factories Act, 1934 (XXV of 1934), for the 
purposes hereinafter appearing ; 

It is hereby enacted as follows: — 

S}iort title and ( 1 ) This Act may be 

commencemeyit. called the Factories (Amend- 

ment) Act, 1946. 

(2) It shall come into force on the ist day 
of January, 1946. 

2. After section 35 of the Factories Act, 

Insertion of new 1934 (XXV of 1934) (here- 
section 35A in Act inafter referred to as the 
XXV of 1934. tljQ following 

section shall be inserted, namely: — 

“35A. Co7npensatory holidays. — (1) Where, 
as a result of the passing of an order or the 
making of a rule under the provisions of this 
Act exempting a factory or the workers therein 
from the provisions of section 86, a worker is 
deprived of any of the weekly holidays for 
which provision is made by sub-section (l) of 
that section, he shall be allowed, as soon as 
circumstances permit, compensatory holidays 
of equal number to the holidays so lost. 

(2) The Provincial Government may make 
rules prescribing the manner in which the 
holidays, for which provision is made in sub- 
section (i), shall bo allowed." 


Insertion of neto 
Chapter IV A in Act 
XXV of 1934. 

inserted namely :- 


3. After Chapter IV of 
the said Act the follow- 
ing Chapter shall be 


“CHAPTER IVA 
Holidays with Pay 

49A. Application of Chapter. — (1) The 
provisions of this Chapter shall not apply to a 
seasonal factory. 

(2) The provisions of this Chapter shall not 
operaio to tlie prejudice of any rights to which 
a worker may bo entitled under any other 
enactment, or under the terms of any award, 
agreement or contract of service. 

40B. Aymual holidays.^il) Every worker 
who has completed a period of twelve months 
continuous service in a factory shall be allowed, 
during the subsequent period of twelve months, 
holidays for a period of ten or, if a child, 
fourteen consecutive days, inclusive of the day 
or days, if any, on which ho is entitled to a 
holiday under sub- section (i) of section 36. 

(2) If a worker fails in any one such period 
of twelve months to take tlie whole of the 
holidays allowed to him under sub-soction (l), 
any holidays not taken by him shall bo added 
to the holidays to allowed to him under 
sub-section (i) in the succeeding period of 
twelve months, so however that the total 
number of days holidays which may be carried 
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forward to a succeeding period shall not exceed 
ten or, in the case of a child, fourteen. 

(3) If a worker entitled to holidays under 
sub-section (l) is discharged by his employer 
before he has been allowed the holidays, or if, 
having applied for and having been refused 
the holidays, he quits his employment before 
he has been allowed the holidays, the employer 
shall pay him the amount payable under sec- 
tion 49C in respect of the holidays. 

Explanation. — A worker shall be deemed 
to have completed a period of twelve months 
continuous service in a factory notwithstanding 
any interruption in service during those twelve 
months brought about by sickness, accident or 
authorised leave not exceeding ninety days in 
the aggregate for all three, or by a lock-out, 
or by a strike which is not an illegal strike, or 
by intermittent periods of involuntary un- 
employment not exceeding thirty days in the 
aggregate ; and authorised leave shall be 
deemed not to include any weekly holiday 
allowed under section 35 which occurs at the 
beginning or end of an interruption brought 
about by the leave. 

49C. Pay during annual holidays. — 
Without prejudice to the conditions governing 
the day or days, if any, on which the worker 
is entitled to a holiday under sub-section (l) of 
section 35, the worker shall, for the remaining 
days of the holidays allowed to him under 
section 49B, be paid at a rate equivalent to the 
daily average of his wages as defined in the 
Payment of Wages Act, 1936 (iv of 1936), for 
the days on which he actually worked during 
the preceding three months, exclusive of any 
earnings in respect of overtime. 

49D. Payment when to he. made. — A 
worker who has been allowed holidays under 
section 49B shall, before his holidays begin, be 
paid half the total pay due for the period of 
holidays, 

49E. Power of Inspector to act for wor- 
ker. — Any Inspector may institute proceed. 


ings on behalf of any w’orker to recover any 
sum required to be paid under this Chapter by 
an employer which the employer has not paid . 

49P. Power to make rules. — (1) The Pro- 
vincial Government may make rules to carrj’ 
into effect the provisions of this Chapter. 

(2) Without prejudice to the generality of 
the foregoing power rules may be made under 
this section prescribing the keeping by em- 
ployers of registers showing such particulars 
as may be prescribed and requiring such 
registers to be made available for examination 
by Inspectors. 

(3) The Central Government may give 
directions to a Province as to the carrying 
into execution of the provisions of this section. 

49G. Exemption^of factories from provi- 
sions of this Chapter. — Where the Provincial 
Government is satisfied that the leave rules 
applicable to workers in a factory provide 
benefits substantially similar to those for which 
this Chapter makes provision, it may, by writ- 
ten order, exempt the factory from the provi- 
sions of this Chapter.” 

Amendment of sec- 4. In section GO of the 

tion $0, Act .VAF of gaid Act, — 

1934. 

(a) at the end of clause (f), the word “or” 
shall be added; 

(b) after clause (f) as so amended, the fol- 
lowing clause shall be inserted, namely : — 

“(g) there is any contravention of sec- 
tion 49B, 49C or 49D, or of any rule made 
under section 49F,”. 

5. In section 61 of the said Act, for the 

Amendment of sec- brackets and letter (f) , 
tion 61, Act XXV the brackets and letter 
of 1934. “(g)” shall be substituted. 

Notes. — Forthe Statement of Objects and Beasons 
see the original bill published on page 75 of Part V 
of the Gazette of India, 1944. The Report of the 
Select Committee is given on page 47 of Part V of 
the Gazette of India, 1945. 


ACT No. IV OF 1945. 


The Indian Companies (Amendment) Act, 1945. 

[Reed. G. G.’s assent on 16 th April 1945.] 

All Act further to amend the Indian Companies Act, 1913. 


Whereas it is expedient further to amend 
the Indian Companies Act, 1913 (vir of 1913), 
for the purpose hereinafter appearing ; 

It is hereby enacted as follows : — 

1. This Act may be called the Indian Com- 

Slu>rt title panies (Amendment) Act, 

’ 1945. 


2. To section 282B of the Indian Companies 

Amendment of sec- ^ct, 1913, the following 
tion 282B, Act VIZ sub-section shall be 
of 1913. added, namely : — 


“(6) Nothing in sub-section (2) shall affect 
any rights of an employee under the rules of 
a provident fund to obtain advances from or 
to withdraw money standing to his credit in 
the fund, where the fund is a recognized pro- 
vident fund within the meaning of clause (a) 
of section 58A of the Indian Income-tax Act, 
1922 (XI of 1922), or, the rules of the fund 
contain provisions corresponding to rules 4, 5, 
6, 7, 8 and 9 of the Indian Income-tax (Pro- 
vident Funds Relief) Rules.” 
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Notes. — Certain Registrars of Joint Stock Com- 
panies took (he view that sub-section (2) of sec- 
tion 282B precliuled the withdrawal, by an employee 
of the money standing to his credit. This view, 


which is not only contrary to the intention but is 
destructive of the normal operation of all provident 
funds'^maintained by companies, is now displaced by 
the addition of sub-section (6) to section 282B. 


ACT No. V OF 1945.' 


The Indian Merchandise Marks (Amendment) Supplementary Act, 1945. 


[Reed. G. G.’s assent on I6th April 1946.] 

An Act to amend the Indian Merchandise Marks (Amendment) Act, 194:1. 


Whereas it is ^exi^dient to amend the 
Indian Merchandise Marks (Amendment) Act, 
1941, for the piu’ixjses hereinafter appearing; 

It is hereby enacted as follows: — 

1. This Act may be called the Indian Mer- 

Short title. chandise Marks (.\mend. 

ment) Supplementary Act, 1945. 

2. In section 7 of the Indian Merchandise 

Amendment of sec- Marks (Amendment) Act, 
Hon 7, Act TX of 1941 (hereinafter referred 

to as the said Act), in the 
new section substituted by the said section for 
section 12 of the Indian Merchandise Marks 
Act. 1889 (IV of 1839), — 

(a) in sub-section (2). 

(i) for the words “cotton sewing or darning 
thread” the words “cotton thread namely 
sewing, darning, crochet or handicraft thread” 
shall be substituted ; 

(ii) for the words and figures “in premises 
which are a factory, as defined in the Fac- 
tories Act, 1934,” the words and figures “in 
any premises not exempted by rules made 
under section 20 of this Act” shall be sub- 
stituted ; 

(iii) for the words and figures “any rules 
made under section 20 of this Act” the words 
“the said rules” shall be substituted ; 

(iv) for the words “marked with the weight 
of thread in the unit” the words “marked 
with the length or weight of thread in the 
unit” shall be substituted ; 

(v) for the words “the grist number” the 
words “in such other manner as may bo re- 
quired by the said rules” shall bo substituted; 

(vi) for the words “from tlie factory” the 
words “from the premises” shall be sub- 
stituted ; 

(vii) the following proviso shall 1 ki added, 
namely :■ — 

Provided that the rules made under sec- 
tion 20 shall exempt all premises whore the 
work is done by the mombei's of one family 
with or without tho assistance of not more 
than ten other employees, and all premises 
controlled by a co-operative society where 


not more than twenty workers are employed 
in the premises.” 

(b) in sub-section (3), for the words “or any 
cotton sewing or darning thread” the words 
“or any such thread” shall be substituted. 


SubstitrUionof ne to 
section for section V, 
Act II of 1941. 


3. For section 9 of tho 
said Act, the following 
section shall be substi- 
tuted, namely : — 


“9. Amendment of section 20, Act IV of 
1889, — In section 20 of the said Act, after 
sub-section (l) the following sub-section shall 
be inserted, namely : — 


‘(ia) The Central Government may make 
rules providing for the manner in which for 
the pui'ixises of section 12 cotton yarn and 
cotton thread shall be marked with the parti- 
culars required by that section, and for tho 
exemption of certain premises used for tho 
manufacture, bleaching, dyeing or finishing of 
cotton yarn or cotton thread from the provi- 
sions of that section.’ ” 


4. In section 10 of the said Act, in clause (c), 
, ^ ^ in the new clause (j) added 

ti<n\^lo!^^Mt ^Il^lf ^ section 18 of the Sea 
1941 . Customs Act. 1878 (VIIl 

of 1878), — 

(a) for tho words “cotton sewing or darning 
thread” the words “cotton sewing, darning, 
crochet or handicraft thread” shall be sub- 
stituted ; 

(b) in sub-clause (ii) for the words “an 
indication of the weight” tho words “tlie 
length or weight” and for the words “the grist 
number in accordance with” the words “in 
such other manner as is required by” shall be 
substituted; 

(c) in sub-clausQ (iv) for the words and 
figures “a factory as defined in the Factories 
Act, 1934,” the words, brackets and figures 

premises not exempted from the operation 
of sub-section (2) of section 12 of tho Indian 
Merchandise Marks Act, 1889 (iv of 1839),” 
shall be substituted. 

Noies.^^ox Iho Statomont of Objects and Beoson? 
for making tho amendments in the Indian Mer- 
obandiso Marks Act, 1941, so© Qaaette of India 
Extraordinary dated Ist February 1945. 
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The Repealing and Amending Act, 1945. 

[Reed. G. G/s assent on 16th April 1945.1 
An Act to repeal certain enactments and to amend certain other enactments. 


Whereas it is expedient that the enact- 
ments specified in the First Schedule which 
are spent or have otherwise become unneces- 
sary, or have ceased to be in force otherwise 
than by expressed specific repeal, should be 
expressly and specifically repealed ; 

And whereas it is expedient that certain 
amendments should be made in the enact- 
ments specified in the Second Schedule ; 

It is hereby enacted as follows : — 

Notes. — The object of this Act is to remove from 
the statute book certain Acts, Regulations and Ordi- 
nances or portions of them which have either ceased 
to have effect or ceased to be in force. It also cor- 
rects small errors detected in the Acts, Regulations 
and Ordinances included in the Second Schedule. 
Section 4 of this Act contains the usual pre- 
cautionary provisions. 

1. This Act may be called the Repealing 

Short title. and Amending Act, 1945. 

2. The enactments specified in the First 
Itcpeal of certain Schedule are hereby re- 

enactments. pealed to the extent men- 

tioned in the fourtli column thereof. 

3. The enactments specified in the Second 
Amendment of cer~ Schedule are hereby 

tain enactments. amended to the extent 

and in the manner mentioned in the fourth 
column thereof. 


4. The repeal by this Act of any enactment 
Savings. shall not affect any Act 

or Regulation in which such enactment has 
been applied, incorporated or referred to ; 

and this Act shall not affect the validity, 
invalidity, effect or consequences of anything 
already done or suffered or any right, title, 
obligation or liability already acquired, ac- 
crued or incurred, or any remedy or pro- 
ceeding in respect thereof, or any release or 
discharge of or from any debt, penalty, obliga- 
tion, liability, claim or demand or any indem- 
nity already granted, or the proof of any past 
act or thing ; 

nor shall this Act affect any principle or 
rule of law, or established jurisdiction, form 
or coui'se of pleading, practice or procedure, 
or existing usage, custom, privilege, restriction, 
exemption, office or appointment, notwith- 
standing that the same respectively may have 
been in any manner affirmed, recognised or 
derived by, in or from any enactment hereby 
repealed ; 

nor shall the repeal by this Act of any 
enactment revive or restore any jurisdiction, 
office, custom, liability, right, title, privilege, 
restriction, exemption, usage, practice, proce- 
dure or other matter or thing not now existing 
or in force. 


THE FIRST SCHEDULE 

Repeals 

{See section 2) 

No. Short Title 

12 3 


Extent of repeal 
4 


1934 

XXVIII 

1939 

XXIV 

1940 

I 

1940 

IV 

1940 

VI 

1940 

vin 

1940 

IX 

1940 

X 

1940 

XI 

1940 

XU 

1940 

xm 

1940 

xrv 


Acts of the Central Legislature 

The Indian Rubber Control Act, 1934 

The Indian Census Act, 1939 

The Registration (Emergency Powers) Act, 
1940. 

The Offences on Ships and Aircraft Act, 1940. 

The Indian Coinage (Amendment) Act, 1940. 

The Indian Emigration (Amendment) Act, 
1940. 

The Reserve Bank of India (Amendment) 
Act, 1940. 

The Arbitration Act, 1940 

The Coal Mines Safety (Stowing) Amendment 
Act, 1940. 

The Income-tax Law Amendment Act, 1940. 

The Reserve Bank 'of India (Second Amend- 
ment) Act 1940. 

The Parsi Marriage and Divorce (Amend- 
ment) Act, 1940. 


The whole. 

The whole. 

Section 7. 

The whole. 

The whole. 

The whole. 

The whole. 

Section 49 and the Third and 
Fourth Schedules. 

The whole. 

Sections 2, 3, 4, 5, 6, 7, 8 and 10. 
The whole. ' 

The whole. 
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Year 

1 


No. 

2 


Short Title 
3 


Extent of repeal 
4 


1910 

XVI 

1040 

XVU 

1940 

XIX 

1940 

XX 

1940 

XXI 

1040 

XXII 

1940 

XXIV 

1940 

XXV 

1940 

XXVI 

1940 

xxvni 

1940 

XXIX 

1940 

XXX 

1940 

XXXI 

1940 

XXXII 

1940 

xxxin 

1940 

xxxiv 

1940 

XXXV 

1940 

XXXVI 

1940 

XXXVII [ 

1940 

XXXIX 

1940 

Xli 

1940 

Xld 

1940 

XLIT 

1941 

III 

1941 

VI 

1941 

vn 


1941 

VIII 

1941 

IX 

1941 

XI 

1941 

xin 

1941 

XIV 

1941 

XV 

1941 

XVI 

1941 

XVII 

1941 

xvai 

1941 

XXI 

1941 

XXVI 

1941 

XXVJI 


Tlie Indian Finance Act, 1940. In the long Title and Preamble, 

the words commencing with 
“to fix the duty on salt” and 
ending **Indian Post Office Act, 
1898, and”. 

Sections 2, 3, 4, 5 and 6 and 
Schedule I. 

The Factories (Amendment) Act, 1940. The whole. 

The Dcfenceoflndia(Amendment) Act, 1940. The whole. 

The Insurance (Amendment) Act, 1940. The whole. 

The Indian Tariff (Amendment) Act, 1940. The whole. 

The Indian Tariff (Second Amendment) The whole. 

Act, 1940. 

The Indian Mines (Amendment) Act, 1940. The whole. 

The Petroleum (Amendment) Act, 1940. The whole. 

The Motor Vehicles (Amendment) Act, 1940. The whole. 

The Indian Works of Defence (Amendment) The whole. 

Act, 1940. 

The Indian Navy (Discipline) Amendment The whole. 

Act, 1940. 

The Indian Navy (Discipline) Second Amend- The whole, 
raent Act, 1940. 

The Cantonments (Amendment) Act, 1940. The whole. 

The llepealing and Amending Act, 1940. The whole. 

The Indian Registration (Amendment) Act, The whole. 

1940. 

The Code of Civil Procedure (Amendment) The whole. 

Act, 1940. 

The Code of Criminal Procedure (Amendment) The whole. 

Act, 1940. 

The Indian Companies (Amendment) Act, The whole. 

1940. 

The ItescEve Bank of India (Third Amend- The whole, 
inent) Act, 1940. 

The Motor Spirit (Duties) Amendment The whole. 

Act, 1940. 

I’he Indian Income-tax (Amendment) Act, Sections 2, 4, 5, 6, 7, 8, 9, 10, 11 
1940. 12 and 13. 

The Indian Sale of Goods (Amendment) The whole. 

Act, 1940. 

The ‘'Excess Profits Tux (Amendment) Act, 'I'he whole. 

1940. 


The Petroleum (Amendment) Act, 1941. The whole. 

The Indian Railways (Amendment) Act. 1941. The whole. 

The Indian Finance Act, 1941. In the long Title and Preamble 

the words commenoing with ”to 
fix tho duty on salt** and ending 
•Indian Post Office Act, 1898**. 
Seotions 2, 3, 4, 5 and 6 and the 
Schedule. 

The Protective Duties (Continuation) Act. The whole. 

1941. 

Tho Indian Tariff (Amendment) Act, 1941. Tho whole. 

'Pbe Excess Profits Tax (Amendment) Act. The whole. 

1941. 

The Insurance (Amendment) Act, 1941. Tho whole. 

The Code of Criminal Procedure (Amend- The whole, 
incut) Act, 1941. 

The Code of Criminal Procedure (Second Tho whole. 

Amendment) Act, 1941. 

Tho Factories (Amendment) Act. 1941* The whole. 

The Aligarh Muslim Uuivomity (.\mond- T'he whole, 
ment) Act, 1941. 

Tho Madras Port 'Prust (.Vmondment) The whole. 

Act, 1941. 

The Federal Court Act. 1941. Section 3. 

Tlio Indian Companies (Amendment) Act, The whole. 

1941. 

'Phe Trade Marks (.\mendment) Act, 1941. 


'Phe whole. 
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Year 

1 


No. 

2 


Short Title 
3 


Extent of repeal 
•4 


1940 


1940 

1940 

1940 

1940 

1940 

1940 

1940 

1941 
1941 
1941 
1941 

Ordinances 


Act of Die Qovernor-Gewral 

The Indian Finance (No. 2) Act, 1940. In the long Title and Preamble the 

words and hgures, “to alter 
the maximum rates of postage 
under the Indian Post Office 
Act, 1898”, 

Section 2. 

Regulations made by the Governor-General 

I The British Baluchistan Bazars (Amend- The whole, 
ment) Begulation, 1940. 

II The British Baluchistan Laws (First Am- 
endment) Regulation, 1940. 

Ill The British Baluchistan Arms Regulation, 

1940. 

VI The British Baluchistan Laws (Second Am- 

endment) Begulation, 1940. 

IX The British Baluchistan Laws (Third Am- 
endment) Begulation, 1940. 

XII The British Baluchistan Laws (Fourth Am- 
endment) Regulation, 1940. 

XIII The British Baluchistan Laws (Fifth Amend- 
ment) Regulation, 1940. 

I The British Baluchistan Laws (First Amend- 
ment) Regulation, 1941. 

Ill The Andaman and Nicobar Islands (Amend- 
ment) Regulation, 1941. 

VI The British Baluchistan Laws (Second Am- 
endment) Regulation, 1941. 

VII The British Baluchistan Laws (Third Amend- 

ment) Regulation, 1941. 

made by the Governor-General under section 72 of the Government of India Act, as set out 
in the Ninth Schedule to the Government of India Act, 1935. 


The whole. 

s 

Section 3. 
The whole. 
The whole. 
The whole. 
The whole. 
The whole. 
The whole. 
The whole. 
The whole. 


1940 

ni 

The Payment of Wages (Amendment) 
Ordinance, 1940. 

The whole. 

1940 

IV 

The Currency Ordinance, 1940. 

Section 3. 

1940 

V 

The National Service (European British 
Subjects) Amendment Ordinance, 1940. 

The whole. 

1940 

VI 

The Indian Coinage (Amendment) Ordi- 
nance, 1940. 

The whole. 

1940 

VII 

The Indian Tea Control (Amendment) 
Ordinance, 1940. 

The whole. 

1940 

XI 

The National Service (Technical Personnel) 
Amendment Ordinance, 1940. 

The whole. 

1940 

xn 

The Indian Coinage (Second Amendment) 
Ordinance, 1940. 

The whole. 

1940 

XIV 

The Indian Coinage (Third Amendment) 
Ordinance, 1940. 

The whole. 

1941 

n 

The Civic Guards (Amendment) Ordinance, 
1941. 

The whole. 

1941 

HI 

The Reserve Bank of India (Amendment) 
Ordinance, 1941. 

The whole. 

1941 

VI 

The National Service (European British 
Subjects) Amendment Ordinance, 1941. 

The whole. 

1941 

IX 

The Indian Navy (Discipline) Amendment 
Ordinance, 1941. 

The whole. 

1941 

XII 

The War Risks (Goods) Insurance Amend- 

The whole. 


THE SECOND SCHEDULE 

Amendments 

{See eection 3) 


\ 


Year 

1 


No. 

2 


Short Title 
3 


Amendments 

4 


1856 


XX 


The Bengal Chaukidari 
Act, 1856. 


In sections 21. 36, 38 and 69 of the Act, in its ap- 
plication to Ajmer-Merwara, for the word “Com* 
missioner,” wherever it occurs, the words “De- 
puty Commissioner” shall be substituted. 
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Year No. Short Title Amendments 

12 3 4 


1H7H X\-Tr 


1879 XIV 

]8R0 XIII 

4 

I89(t IX 

1898 V 

1911 viir 


1013 VII 


1932 XIV 


'I’be Northern India 
Ferrien Act, 1878. 


'I'be Hackney Cnrrin{;< 
Act, 1870. 


'I'he Vaccination Act, 
18R0. 


'I’hc Indian Itailwav^ 
Act. 1800. 


T'hc Code of Criminal 
Froccduro, 1898. 


Tho Indian Army Act. 
1911. 


The Indian Companie-s 
Act. 1913. 


Tho Indian Air Force 
Act, 1932. 


In the Act as applicable to Ajmer-Merwara — 

(a) in section 4 for the words “the Commissioner 
of the Division in which such ferry is situate” the 
words “the Deputy Commissioner” shall be sub. 
stituted. 

(b) in sections 8 and 11 for the word “Commis- 
sioner” the words “Deputy Commissioner” shall 
be substituted. 

(c) in section 12 for the words “the Commissioner 
of a division” the words “the Deputy Commis- 
sioner” shall be substituted, the words “within 
such division” in clause (a) shall be omitted, and 
for the word “Commissioner” where it occurs for 
the second and third time the words “Deputy 
Commissioner” shall be substituted. 

(d) in sections 15, 16, 10, 24 and 31, for the words 
“the Commissioner of the division” the words 
“the Deputy Commissioner” shall be substituted. 

(c) in section 35 for the words “any Commissioner 
of a division or Magistrate” the words “the De- 
puty Commissioner or a Magistrate” shall be 
substituted. 

Jn .sections 3 and 5 of the Act, in its application to 
Ajmer-Merwara, for the word “Commissioner” 
wherever it occurs, the words “Deputy Commis- 
sioner” shall be substituted. 

In sections 8 and 19 of the Act, in its application 
to Ajmer-Merwara for the word “Commissioner” 
wherever it occurs, the words “Deputy Commis- 
sioner” shall be su^tituied. 

(ct) In sub-section (4) of section 113, for the words 
“any Magistrate of the first or second class,” the 
words *‘any Presidency Magistrate or Magistrate 
of the first or second class” shall be substituted. 

(b) In section 138, for tho words “any Magistrate of 
the first class” the words “any Presidency Magis- 
trate or Magistrate of the first class” shall be 
substituted. 

In section 416, for the words “by which any two or 
more of the punishments therein mentioned arc 
combined” the words “by'whioh any punishment 
therein mentioned is combined with any other 
punishment” shall be substituted. 

In section 10, for the words “and if within the said 
three months such person claims his discharge 
any such irregularity or illegi\lity or other ground 
shall not, until such person is discharged” the 
words “and if any person, in receipt of military 
(Miy and borne on the rolls as aforesaid, claims his 
discharge before tho expiry of throo months from 
his enrolment no such irregularity or illegality or 
other ground shall, until he is discharged” shall 
be snl^tituted. 

(a) In snb-seolion (3) of section 131A, for the word, 

brnokels and figure “Sub-section (3)*" tho word, 
brackets and figure “sub-section ( 4)” shall be sub- 
stituted. 

(b) In sub-SGOtion (3) of section 151, for tho wonl 
brackets and figure “sub-section (1)** the word, 
brackets and figure “sub-seclion (3)*' shall be sub- 
stituted. 

In section 10, for tho words “and if within the said 
three months such person claims his discharge 
any such irregularity or illegality or other ground 
shall not, until such person is discharged” the 
words “and if any person, in receipt of air foroe 
pay and borne on the rolls as aforesaid, claims 
his discharge before tho expiry of three months 
from his enrolment no such irregularity or illega- 
lity or other ground shall, until he is dischar^” 
shall bo substituted. 
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Acts 


Year 

1 

1934 

1939 

1940 

1944 


1944 


1872 


1874 


1877 


1886 

1888 

1911 


No. Short Title Amendment- 

2 3 4 


XXXII 

IV 

XV 


I 






VI 

1 

II 


The Indian Tariff Act, In the First Schedule, item 10 (2) shall be omitted. 

1934. 

The Motor Vehicles In sub-section (2) of section 28 the words, brackets and 

Act, 1939. figure “Sub-section (1) of” shall be omitted. 

The Excess Profits Tax In the Second Schedule in sub-rule (1) of rule 3, for 
Act, 1940. the words ‘‘the last preceding rule” the words and 

figure “rule2 of this Schedule” shall be substituted. 

The Central Excises In section 39, for the words “Second Schedule” the 

and Salt Act, 1944. words “Third Schedule” shall be substituted. 

In the First Schedule in item 1, for the words, figures 
and brackets “Indian Petroleum Act, 1899 (VIII 
of 1899)” the words, figures and brackets “Pe- 
troleum Act, 1934 (XXX of 1934)” shall be sub- 
stituted. 

The Indian Coconut In clause ('cj of section 2, for the words, figures and 

Committee Act, 1944. brackets “Indian Factories Act, 1934 (XXV of 

1934)” the words, figures and brackets “Factories 
Act, 1934 (XXV of 1934)” shall be substituted. 


Regulations made by the Governor General in Council 


The Ajmere Talukdars 
Belief Regulation, 
1872. 


The Ajmere Forest 
Regulation, 1874. 


The Ajmere Land and 
Revenue R^ulation, 


1877. 


The Ajmere Rural 
Boards Regulation, 
1886. 

The Ajmere Govern- 
ment Wards R^ula- 
tion, 1888. 

The Ajmere Talukdars 
Loan Regulation, 
1911. 


(a) In section 1, for the words “Commissioner’ means 

the Commissioner of Ajmere” the words “Deputy 
Commissioner’ means the Deputy Commissiouer of 
Ajmere Merwara” shall be substituted. 

(b) In sections 2, 4. 6. 7, 8, 9, 10, 12. 13. 14, 15, 18 

19, 20, 22, 23, 26, 27, 28, 29, 30 and 31 for the 
expressions “the Commissioner” and “the Com- 
missioner’s” respectively wherever they occur the 
expressions “the Deputy Commissioner” and “the 
Deputy Commissioner’s” shall be substituted. 

(a) In section 2 for the words “the Commissioner” the 
words “the Conservator of Forests” shall be sub- 
stituted. 

(b) In section 5 for the words “the Commissioner of 
Ajmere” the words “the Con.servator of Forests” 
shall be substitnted. 

(c) In section 6 for the words “the said Commissioner” 

the words “the Conservator of Forests” shall be 
substituted. 

(d) ln sections for the words “with the Commis- 
sioner’s sanction” the words “with the sanction 
of the Conservator of Forests” shall be substituted. 

(c) lu section 11 for the words ^^the Commissioner of 
Ajmere” the words “the Conservator of Forests”, 
and for the words “the said Commissioner” the 
words “the Conservator of Forests” shall be 
substituted. 

In sections 2, 25, 35, 52, 114, 115 and 116, for the 
expression “the Commissioner”, wherever it occurs, 
the expression “the Deputy Commissioner” shall 
be substituted. 

In section 31, for the words “by the Commissioner with # 
the sanction of the Governor-General in Council” 
the following shall be substituted namely : 

“with the sanction of the Governor-General in 
Council, by the Commissioner if granted prior to 
the 1st day of January, 1943 or by the Deputy 
Commissioner if granted thereafter.” 

In sections 14, 18, 19, 21 and 22, for the expression 
“the Commissioner” wherever it occurs, the ex- 
pression “the Deputy Commissioner” shall be 
substituted* 

In section 4, for the words “the Commissioner” the 
words “the Deputy Commissioner" shall be 
substituted. 

In sections 3, 5, 6, 8, 10, 11, 12, 15 and 18, for the 
expression “the Commissioner” wherever it 
occurs, the expression “the Deputy Commis- 
sioner” shall be substituted. 
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No 

2 


Short Title 
3 


Amendments 

4 


1925 


VI 


The Ajmer-Merwara 
Municipalities Regu- 
lation, 1925. 


1920 


IX 


(a.) In sections 3, 4, 10, 19, 22, 27, 28, 34, 36, 38, 57, 
61. 64. 77, 93, 125, 139, 198, 225, 237, 238, 239 
240, 241, 242, 244 and 247, for the expression 
“the Commissioner”, wherever it occurs, the 
expression “the Deputy Commissioner” shall be 
substituted. 

(b) In the heading to Chapter XIII, for the word 
“Commissioner” the words “Deputy Commis- 
sioner” shall be substituted. 

In sections 4, 5 and 28, for the expression “the Com- 
missioner”, wherever it occurs, the expression 
“the Deputy Commissioner” shall be substituted. 

Ordinances made by Ike Gniernor-General under section 72 of the Government of India Act, asset 

out in the Ninth Sc)iedule to the Oovcrnmc7it of India Act, 1935, 

XXXVIII The Criminal Law In section 1, after sub-section {2) the following sub- 

section shall be inserted and shall be deemed 
always to have been inserted, namely : — 

“(3) It shall come into force at once.” 

Ill clause {a) of section 2, for the words “after the 
word ‘exported’, ” the words “after the word 
‘Exported’ where it first occurs” shall be sub- 
stituted. 


The Ajmer Courts Re- 
gulation, 1926. 


1014 


Amendment 
nance, 1944. 


Ordi- 


194 4 


LYT 


The Cotton Textiles 
Fund (Second 
Amendment) Ordi- 
nance, 1944. 


ACT No. VII OF 1945. 

The Indian Army (Amendment) Act, 1946. 

[ Real. G.-G.’s assent on I6tb April 1945. ] 

All Act further to amend the Indian Army Act, 1911. 


Short title. 


Whereas it is expedient further to amend 
the Indian Army Act, 1911 (vili of 1911), for 
the purposes hereinafter appearing ; 

It is hereby enacted as follows : — 

1, This Act may be called the Indian 

Army (Amendment) Act, 
1945. 

Amciuhnent of 2. In section 114 of the 

section 114, AclV III y ,. . .. 

of 2921 . Indian Army Act, 1911, 

(a) after rule (G), the following rules shall 
be inserted, namely : — 

“(7) Where the deceased person or deserter 
is an Indian commissioned officer on active 
service, the references in the foregoing rules 
to the commanding officer shall he construed 
as references to the Standing Committee of 
Adjustment, if any, apjxjinted in this behalf 
in the manner prescribed ; and the power 
conferred by rule (2) to require payment of 
a deposit left in a Government savings bank 
shall be read as a power to require the pay- 
ment from any deposit left in any bank, 
notwithstanding anything in the rules of the 
bank, of a sum, not exceeding two thousand 
rupees, equal to the nearest multiple of one 
hundred rupees above the amount estimated 
by the Standing Committee of Adjustment as 
necessary to meet the regimental and other 
debts in camp or quarters of the deceased. 

(8) The decision of the commanding officer 
or the Standing Committee of Adjustment, 
as the case may be, as to what arc the regi- 
mental and other debts in camp or quarters 


of a deceased person and os to the amount 
payable themfor shall, subject to the result 
of any appeal as against an order to the prin- 
cipal Court of original civil jurisdiction in the 
locality, be final.”; 

(b) the existing Explanation shall be num- 
bered Explanation 1 and the following 
Explanation shall be added, namely : — 

"Explanation 2. — The expression ‘regi- 
mental and other debts in camp or quarters’ 
includes for the purposes of this section 
money due as — 

military debts, namely, sums due in respect 
of, or of any advance in respect of — 

(a) quarters, 

(b) mess, baud, and other regimental 
accounts, 

(c) military clothing, appointments and 
equipments, not exceeding a sum equal to six 
months’ pay of the deceased, and. having 
become due within eighteen months before 
his death.” 

Notes. — Under the procedure in foioo before this 
amending Act was passed the disposal of moveable 
property in camp or quarters of Indian Commission- 
ed Oflicers dying or deserting while on active serviw 
devolved upon the Commanding Officer. In condi- 
tions as they existed uptU now the Commanding 
Officer was normally engaged with operational 
commitments and his unit was often on the move. 
He was therefore unable to devote adequate time 
and attention to the disposal of property. The 
amendment of S. 114 now ensures spe^y disposal 

hSlv — 


of property by sotting up an expert body — a Stand* 
iug Committee of Adjustment, to deal with the 
matter. 
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ACT No. VIII OF 1945. 


The Indian Air Force 



endment) Act, 1945. 


[ Reed. G.-G-.’s assent on l6th April 1945. ] 

A7i Act further to amend the Indian Air Force Act, 1932. 


Whereas it is expedient further to amend 
the Indian Air Force Act, 1932 (xiv of 1932), 
for the purposes hereinafter appearing ; 

It is hereby enacted as follows : — 

1. This Act may be called the Indian Air 

Force (Amendment) Act, 
1945. 


Short title. 


. , , , 2. In section 126 of the 

Amendment of 

section 126, Act XIV Indian Air Force Act, 

1932, — 

(a) after rule (6), the following rules shall 
be inserted, namely : — 

“(7) In the case of a person dying or de- 
serting while on active service, the references 
in the foregoing rules to the commanding 
officer shall be construed as references to the 
Standing Committee of Adjustment, if any, 
appointed in this behalf in the manner pres- 
cribed ; and the power conferred by rule (2) 
to require payment of a deposit left in a 
Government savings bank shall be read as a 
power to require the payment from any de- 
posit left in any bank, notwithstanding any- 
thing in the rules of the bank, of a sum, not 
exceeding one thousand five hundred rupees, 
equal to the nearest multiple of one hundred 
rupees above the amount estimated by the 
Standing Committee of Adjustment as neces- 
sary to meet the service and other debts in 
camp or quarters of the deceased. 


(8) The decision of the commanding officer 
or the Standing Committee of Adjustment, as 
the case may be, as to what are the service 
and other debts in camp or quarters of a de- 
ceased person and as to the amount payable 
therefor shall, without prejudice to any juris- 
diction otherwise exercisable by a court of 
law, be final.”; 

(b) the existing Explanation shall be 
numbered Explanation 1 and the following 
Explanation shall be added, namely : — 

Explanation 2. — The expression ‘service 
and other debts in camp or quarters* includes 
for the purposes of this section money due as — 

air force debts, namely, sums due in respect 
of, or of any advance in respect of — 

(a) quarters, 

(b) mess, band, and other service accounts, 

(c) air force clothing, appointments and 
equipments, not exceeding a sum equal to six 
months’ pay of the deceased, and having be- 
come due within eighteen months before his 
death.” 

Notes. — The amendment of S. 126 of the Indian 
Ail’ Force Act is made on the same lines as the 
amendment of S. 114 of the Indian Army Act by 
Act No. VII of 1945, and has the same object of 
ensuring speedy disposal of moveable property in 
camp or quarters of personnel of the Royal Indian 
Air Force dying or deserting while on active service. 


ACT No. IX OF 1945. 

The Indian Patents and Designs (Amendment) Act, 1945. 

CRecd. G.G.*s assent on 16th April 1945.] 

An Act further to amend the Indian Patents and Designs Act, 1911. 


Whereas it is expedient further to amend 
the Indian Patents and Designs Act, 1911 (ii 
of 1911), for the purposes hereinafter appear- 
ing ; 

It is hereby enacted as follows : — 

1. This Act may be called the Indian 

Short title. Patents and Designs (Amend- 
ment) Act, 1945. 

2. In section 3 of the Indian Patents and 

Amendment of Designs Act, 1911 (here- 

section S, Act II of inafter referred to as the 

said Act), in sub-section 
(3), for the words *‘a specification”, the words 
‘‘either a provisional or complete specifica- 
tion” shall be substituted. 

Substitution of 3 * For section 4 of the 
new section 4 for said Act, the following 
^cWott. 4, Act II of section shall be substitut- 

ed, namely, — 


”4. Specifications . — (1) A provisional 
specification must describe the nature of the 
invention. 

(2) A complete specification must parti- 
cularly describe and ascertain the nature of 
the invention and the manner in which the 
same is to be performed. 

(3) A specification, whether provisional or 
complete, must commence with the title, and 
in the case of a complete specification must 
end with a distinct statement, of the invention 
claimed. 

(4) Where the Controller deems it desir- 
able, he may require that suitable drawings 
shall be supplied at any time before the ac- 
ceptance of the application, and such drawings 
shall he deemed to form part of the complete 
specification. 


16 Acts 


AOT NO. 9 OF 1945 


A. I. R, 


(5 ) If in any particulai* case the Controller 
considers that an application should be further 
supplemented by a model or sample of any- 
thing illustrating the invention or alleged to 
constitute an invention, such model or sample 
as he may require shall be furnished before 
the acceptance of the application, but such 
model or sample shall not be deemed to form 
part of the si^ecification. 

( 6) The Controller may, where the appli- 
cation was accompanied by a specification 
purix)rting to be a complete specification, if 
the applicant so requests, treat the specifica- 
tion as a provisional specification and proceed 
with the application accordingly.” 

r 7 isertion of neio After section 4 of 

<iect\ons 4. A and 4-B , the said Act, the follow- 
Act II of 1921. ing sections shall be in- 

serted, namely, — 

‘‘4.A. Time for leaving complete specifi- 
cation. — ( i J If the applicant does not leave 
a complete si^cification with his application, 
be may leave it at any subsequent time with- 
in nine months from the date of the applica- 
tion : 

Provided that the said nine months shall 
he extended to such period, not exceeding ten 
months from the date of the application, as 
may be specified in a request made by the 
applicant to the Controller, if the request is 
made and the prescribed fee is paid within 
the period so specified. 

( 2) If the complete specification is not left 
within the period allowable under sub-sec- 
tion (1), the application shall be deemed to 
be abandoned at the expiration of ten months 
fi'om the date thereof. 

4.B. p7'ovisional protection. — il) An 
invention may, during the period between the 
(iate of an application for a patent therefor 
and the date of sealing a patent on that ap- 
plication, be used and published without pre- 
judice to that ^witent, and such protection from 
the consequences of use and publication is in 
this Act referred to ns provisional protection. 

(2) In this section, the expression “date of 
an application for a patent” means, os res- 
peots an application which is ix>st.dated or 
ante-dated under this Act, the date to which 
the application is so i)Ost-dated or ante-dated, 
and means, as respects any other application, 
the date on which it is actually made.”. 

Amendment of 5. In section 5 of the 
iiecHon 5, Act II of said Act — 

(a) in sub-section (l), 

(i) for the words “The Controller shall refer 
every application to an Examiner”, the words 
“The Controller shall refer to an Examiner 
every application in respect of which a com- 
plete si^ifioation has boon filed” shall In? 
.substituted ; 


(ii) for clause (a) the following clause shall 
be substituted, namely, — 

“(a) the nature of the invention or the 
manner in which it is to be performed is not 
particularly described and ascertained in the 
complete specification, or”; 

(iii) after clause (d) the following clause 
shall be inserted, namely, — 

“(dd) where a complete specification has 
been left after a provisional specification, the 
invention particularly described in the com- 
plete specification is not substantially the 
same as that which is described in the provi- 
sional specification, or”; 

(iv) after the existing proviso the following 
proviso shall be inserted, namely, — 

“Provided further that where a complete 
specification is left after a provisional specifi- 
cation, the Controller may, if the applicant 
so requests, cancel the provisional specification 
and direct that the application shall be deem- 
ed to have been made on the date on which 
the complete specification was left, and pro- 
ceed with the application accordingly” ; 

(b) in sub-section ( 4) and the proviso 
thereto, for the words “twelve months” wher- 
ever they occur, the words “eighteen months” 
shall be substituted. 

Amendment of 6. In section G of the 
sectioi 6, Act II of said Act, for the word 

“specification” the word 
“sj^cifications” shall hQ substituted. 


Sab5^«^u/ioa of 
new section for sec- 
tion 7, Act II of 
1911. 


7 . For section 7 of the 
said Act the following 
section shall be substitu- 
ted, namely, — 

“7. Effect of acceptance of applica- 
tio7i. — After the acceptance of an application 
and until the date of sealing a patent in res- 
pect thereof, or the expiration of the time for 
sealing, the applicant shall have the like pri- 
vileges and rights as if a patent for the in- 


vention had been sealed on the date of the 
acceptance of the application : 

Provided that the applicant shall not be 
entitled to institute any proceedings for in- 
fringement until the patent has been sealed.” 


of sub-seotion (l) 

section 9, Act II of of section 9 of the said 

Act,— 

(a) in clause (c) for tlie woi-d “siiecifioation” 
the word “specifications” shall be substituted; 

(b) to clause (d) the word “or” shall 1 )g 
lidded aud after that clause the following 
clause shall be added, namely, — 

“(e) that the complete specification des- 
cribes or claims an invention other than that 
described in the provisional specification, and 
that such other invention either forms the 
subject of an application made by the oppo- 
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nent foi* a patent which if granted would 
bear a date in the interval between the date 
of the application and the leaving of the com- 
plete specification, or has been made available 
to the public by publication in any document 
published in British India in that interval.” 

Ameudmciit of sub-sectioii (2) 

section 10, Act II of of section 10 of the said 

d9ii‘ Act, — 

(a) for the words “eighteen months” wherever 
they occur in the section including the pro- 
viso the words “twenty-four months” shall be 
substituted ; 

(b) to clause (c) of the proviso the words 
“or at such later time as the Controller may 
think fit” shall be added. 


Insertion of new 10. After section 13 of 
section 13- A, Act II the said Act, the following 
of 1911. section shall be inserted, 

namely, — * 

“13- A. Single patent for cognate inven- 
tions. — (1) Where the same applicant has put 
in two or more provisional specifications for 
inventions which are cognate or modifications 
one of the other, and has obtained thereby 
concurrent provisional protection for the same, 
and the Controller is of opinion that the whole 
of such inventions are such as to constitute a 
single invention and may properly be includ- 
ed in one patent, he may allow one complete 
specification in respect of the whole of such 
applications and grant a single patent thereon. 

(2) Such patent shall bear the date of the 
earliest of such applications, but in consider- 
ing the validity of the same, and in deter- 
mining other questions under this Act, the 
Court or the Controller, as the case may be, 
shall have regard to the respective dates of 
the provisional specifications relating to the 
several matters claimed in the complete spe- 
cification.” 


Amendment of 11. In sub-section (l) 
section 26, Act II of of section 26 of the said 

Act,- 

(a) in clause (g) and clause (h) for the word 
specification” the words “complete specifica- 
tion” shall be substituted , 

(b) in clause (1) for the word “specifica- 
tion” where it occurs for the first time the 
words “complete specification” shall be sub- 

stituted ; 

(c) after clause (m) the following clause 

shall be inserted, namely, 

(n) that the invention claimed in the com- 
plete specification is not the same as that con- 


tained in the provisional specification, and 
that the invention claimed, so far as it is not 
contained in the provisional specification, was 
not new at the date when the complete spe- 
cification was filed.”; 
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(d) in the proviso to the sub-section in 
clause (ii) for the words, brackets and figures 
“sub. section ( 2 ) of section 21 ” the words, 
brackets and figures and letter “ sub-section 
( 12 ) of section 21A” shall be substituted. 


Insertion of ncio ^2. After section 38 
section 3S- A, Act II of the said Act, the fob 
of 1911. lowing section shall be 

inserted, namely, — 

“38-A. Disconformity. — A patent shall;^^ 
not be held to be invalid on the ground that 
the complete specification claims a further or 
different invention to that contained in the 
provisional, if the invention therein claimed, 
so far as it is not contained in the provisional, 
was novel at the date when the complete 
specification was put in, and the applicant for 
the patent was the true and first inventor 
thereof, or the legal representative or assign 
of such inventor.” 

13. In sub-section ( 1 ) of section 61 of the 

Amendment of Act, for the words 

section 61, Act II of “become void” the words 
d9ll. “deemed to have been 

refused” shall he substituted. 

14. In sub-section (3) of section 78-A of 

Amendment o f the said Act, for the exist- 
sectimx 7S.A, Act II ing proviso the following 
of 1911. proviso shall be substitu. 

ted, namely, — 

“Provided that, in the case of a patent, — 

(a) the application shall be accompanied 
by a complete specification; and 


(b) if the application is not accepted within 
eighteen months from the date of the applica- 
tion for protection in the United Kingdom, 
the specification shall, with the drawings (if 
any) supplied therewith, be open to public 
inspection at the expiration of that period.” 


Amendment of 
Schedule to Act II 
of 1911. 


15. In the Schedule to 
the said Act, — 


(a) for the entry 

“On application for a patent ... ... 10“ 

the following entries shall be substituted, 
namely, — 

“On application for a patent accompanied 

by provisional specification... ... 10 

On filing complete specification after pro- 
visional specification ... ... 20 

On application for a patent accompanied 
by complete specification ... ... 30“ 

(h) for the entry 

“Before sealing a patent ... ... 30 “ 

the following entry shall be substituted, 
namely, — 

“For sealing a patent ...* ••• 30“ 

Notes Unlike the U. K. Patents and Designs 

Act, 1907, the Indian Patents and Designs Act did 
not permit an inventor to apply for a patent before 
he had worked out the practical details of his in- 
vention thereby exposing him to the risks arising 
/ from the disclosure of his invention to others at its 
unprotected stage. The amendments to the various 
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pcftions of ilic Indian Act on the lines of the U. K. 
Act (made by (lie present Act) now confer on the 
applicani an ojition to file with his application a 
*■ provi'ional ” .'pocification merely describing “the 


nature of the invention*’ and later within a specific 
period to follow it up with the “complete” specifica- 
tion describing both “the nature of the invention” 
and “the manner of performing the same.” 




ACT No. X OF 1945. 

The Mines Maternity Benefit (Amendment) Act, 1945. 

[Rccd. G.-G.’s assent on 16tb April 1915.] 

All Act furlher to amend the Muies Maternity Benefit Act, 194:1. 


WfiKRFAS it is expedient further to amend 
the Mines Maternity Benefit Act, 1941 (XIX of 
1941), for the purposes hereinafter appearing; 

It is hereby enacted as follows : — 

1. This Act may be called the Mines 

Shi-irt title. Maternity Benefit (Am. 

c-ndment) Act, 1915. 

2. Section 3 of the Mines Maternity Beno- 

Aincndmcni of SCO- ^^ct, 1941 (hereinafter 
Hon :j. Act XIX of referred to as the said 

Act), shall be ro num- 
!)crcd as sub-section (i) of that section and to 
the section as so renumbored the following 
sub. section shall be added, namely : — 

"(2) No owner or manager of a mine shall 
employ any woman below ground in the 
mine — 

(a) if he has reason to believe or if she has 
informed him that she is likely to bo delivered 
of a child within ten weeks ; 

(b) if she has to the knowledge of the 
management been delivered of a child within 
the lU'ecGcling twenty-six w’eeks ; 

(c) during the period of ton weeks follow^, 
ing the twenty. six w'ooks referred to in 
clause (b) — 

(i) for more than four hours in a day unless 
a creche is provided at the mine ; 

(ii) in any case, for more than four liours 
at any one time ; 

Provided that wiiero the w’oman informs 
the management that the child of which she 
was delivered has died, the provisions of 
clause (c) shall not apply after the manage- 
inent has with duo diligence verified the cor- 
rectnoss of her statement. ” 

nonTtYT/vTf 3- section i of tbo 

rioa 1 , Act XIX of , 

J 941 , said Act, — 

(a) in tbo proviso to sub-section (l), after 
the words “Provided that” the words "except 
in tho case of a woman employed below* 
ground in the mine” shall bo inserted ; 

(b) for sub-section (2) the follow'ing sub- 
sections shall bo substituted namely : — 

“(2) If any woman employed below ground 
in a mine gives notice either orally or in 
writing in the prescribed form to tho manager 
of tbo mine that she expects to be delivered 


of a child within ten weeks from the date of 
such notice, the manager may, on undertak- 
ing to defray the cost of such examination, 
require the woman to be examined within 
three days by a qualified medical practitioner 
or midwife, and shall permit her if she so 
desires to absent herself from work in any 
capacity in the mine prior to the said exami- 
nation, and unless he obtains a certificate 
that the woman is not pregnant or not likely 
to be delivered of a child within ten weeks or 
the woman refuses to submit to such exami- 
nation, up to the day of her delivery, and 
such absence shall be treated as a period of 
authorised absence on leave. 

(3) Tho examination referred to in the pro- 
viso to sub-section (l) or in sub section (2) 
shall, if the w’oman so desires, be carried out 
by a woman. 

(4) The absence of a woman in tho x>eriod 
during which she is entitled to maternity 
benefit under this Act shall be treated as 
authorised absence on leave.” 

^»ica(?»ncnto/scc- Section 5 of the 

/ion5, Act ATA' o/ said Aot shall be re- 

numbered as sub-section 
(l) of that section, and — 

(a) in the section as so re-numbered, — 

(i) after the words "every woman” the 
w’ords, brackets and figure "other than a 
w'omau to whom the provisions of sub-seo- 
tion (2) apply” shall be inserted ; 

(ii) for the words "eight annas” the words 
"twelve annas" shall be substituted ; 

(b) to the section as so re.numbered the 
following sub-seotion shall be added, 
namely : — 

"(2) Every woman who has worked below 
ground in a mine or mines of the same 
owner for not less than ninety da>*3 in all 
during n period not exceeding six months 
immediately preceding the date on which 
clause (a) of sub-seotion (2) of section 3 be- 
comes applicable to ber cose shall, if she 
complies with the other conditions imposed 
by this Aot, ho entitled to receive, and the 
owner of tho mine shall bo liable to make to 
her. in accordance with the provisions of this 
Act, a payment at the rate of six rupe^ a 
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week for the ten weeks immediately preced- 
ing her delivery and for the six weeks follow- 
ing her delivery.” 


5. In section 7 of the said Act, after the 

Amendment of sec- brackets and figure 

tion 7y Act XIX of “sub-section (1)” the 

words, brackets and 
figure “or sub-section (2), as the case may 
be,” shall be inserted. 

LI’ "rKllT/ 6- 1“ B of the 

194.1, said Act, — 


(a) after sub-section (l), the following sub- 
section shall be inserted, namely : — 

“(lA) Where a woman entitled to mater- 
nity benefit has given the notice referred to 
in sub-section (2) of section 4, the manager 
shall within three days pay to her maternity 
benefit for ten weeks in advance, unless, 
within the said three days as a result of the 
examination referred to in that sub-section, 
ho obtains a certificate that she is not preg- 
nant or not likely to be delivered of a child 
within ten weeks or the woman refuses to 
submit to such examination.” 

(b) in clause (a) of sub-section (2), after 
the word, brackets and figure “sub-section (i)” 
the words, brackets, figure and letter “or 
sub-section (lA)” shall be inserted. 


7. In sub-seotions (l) and ( 2 ) of section 9 

Amendment of sec- after 

tion 9, Act XIX of the word, brackets and 

figure “sub-section (l)” 
the words, brackets, figure and letter “or 
sub-section (lA)” shall be inserted. 


8. In sub-section (l) of section lo of the 

Amendment of sec- said Act, for the words 
lion 10, Act XIX of and figures “section 3, or 

has obtained permission 
to absent herself in accordance with section 4” 
the words, brackets and figures “sub-section (l) 
of section 3 or in circumstances under which 
in accordance with this Act the absence is to 


be treated as authorised absence on leave” 
shall be substituted. 


Amendment of see. 9 _ of ffjo 

jg^ 2 , said Act, — 

(a) in sub-section (l), after the words 
“Chief Inspector or any Inspector” the words 
“or any other officer authorised in' this behalf 
by the Central Government” shall be added ; 

(b) in sub-section (2), after the words “the 
Chief Inspector or Inspector” the words “or 
other officer” shall be inserted. 

10. In section 12 of the said Act, for the 

Amendment of figure “section 

section 12, Act XIX 3” the words, brackets 
of 1941. and figures “sub-section 

(l) of section 3” shall be substituted. 


Amendment of 
section 14, Act XIX 
of 1941. 


11. In section 14 of 
the said Act, — 


(a) In sub-section (l), after the words 
“Chief Inspector” the words “or of an officer 
authorised in this behalf by the Central Gov- 
ernment” shall be added. 


(b) In the proviso to sub-section (3) the 
words “of the Chief Inspector,” shall be 
omitted. 

Amendment of 12. In sub-geotion (2) 
section 15, Act XIX of section 15 of the said 
0 / 1941. Act,— 

(a) In clause (c), for the words, brackets 
and figure “under the proviso to sub-section 
(l) of” the words “referred to in” shall be 
substituted. 

(b) In clause (f), after the words “the 
Chief Inspector and Inspectors” the following 
shall be inserted, namely : — 

“ and the officers authorised by the Central 
Government referred to in section ll and 
sub-section (l) of section 14.” 

Notes . — The object of amending the various sec. 
tions of the Mines Maternity Benefit Act, 1941 is to 
prohibit the employment of women below ground in 
mines when in an advanced stage of pregnancy and 
to grant maternity benefit to those women workers 
who are so prohibited. 


ACT No. XI OF 1945, 


The Aligarh Muslim University (Amendment) Act, 1945. 


[Reed. G. G.’s assent on 2nd May 1945.] 

An Act further to amend the Aligarh Muslim University Act, 1920* 


Whereas it is expedient further to amend 
the Aligarh Muslim University Act, 1920 (XD 
of 1920), for the purposes hereinafter appear- 
ing ; It is hereby enacted as follows : — 

1. (a) This Act may be called the Aligarh 
Short title and Muslim University (Am- 
eommencement. endment) Act, 1945. 


(b) It shall come into force on such date 
as the Central Government may, by notifica- 
tion in the official Gazette, appoint. 

2. In section 16 of the Aligarh Muslim 
Amendment of University Act, 1920 (XD 
section 16, Act XL of 1920) (hereinafter re- 
of 1920. ferred to as the said Act), 
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the brackets, figure and words “(4) The Pro- 
Vice-Chancellor, and’* shall be deleted; the 
word “and” shall bo added after the words 
“The Vice-Chancellor*’ ; and for the brackets 
and figure "(a)” the brackets ai^d. figure "(4)*’ 
shall be substituted. 


Deletion of sec- 
tion 20, Act XL of 
1U20. 


3. Section 20 of the 
said Act shall be deleted. 


4. In section 2i of the said Act, the words 

Amendvient of and the Pro-Vice-Chan- 
section 21, Act XL cellor” shall be deleted 
of 1920. word “and” shall 

be added before the words “the Vice-Chan- 
cellor.” 


5. In sub-section (l) of section 32 of the 

Amendment of said Act, for the words 
section 32, Act XL “the Pro-Vice-Chancel- 
of 1920. lor” the words “the Vice- 

Chancellor” shall be substituted. 


6. In sub-section (l) of section 88 of the 

Amendvient of said Act, (a) for th» 
section 38, Act XL words shall appoint 
of 1920. persons to fill casual 

vacancies in the offices of Vice-OhanceUor 
and Pro-Vice-Chancellor” the words “shall 
appoint a person to fill a casual vacancy in 
the office of Vice-Chancellor” shall be subs- 


tituted ; 

(b) for the word “Persons”, where it occurs 
for the second time, the words “The person” 


shall be substituted. 

Deletion of sec- 
tion 41, Act XL of 
1920. 


7. Section 4i of the 
said Act shall be deleted. 


Notes. — The amendmeuts made in the Aligaih 
Muslim University Act, 1920 abolish the office of 
the Pro-Vice-Chancellor, The amendments were 
made on the recommendation of the Court of the 
Aligarh Muslim University which by an over* 
whelming majority decided at its meeting held on 
the 16th January 1944 that the office of the Pro* 
Vice-Chancellor should be abolished. 
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parties’ debts — Doctrine of pious obligation 
does not apply 916 
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Hindu law 

Debts 
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_ _ — Antecedent debt — Whether 

mortgage ^vas for paying off antecedent debt 

— Test . . 

Joint family — Presumption is of joint- 
ness — It becomes weak farther you go from 
founder _ 128a 

Joint family — Father — Debt incurred 

to pay off antecedent debt — Pious obligation 
of son to pay — Father purchasing property 
subject to mortgage but failing to pay mort- 
gagee amount left with him — Debt incurred 
to pay off mortgage is not one for payment 
of antecedent debt 1^ 

Joint family — Family benefit — Manager 

purchasing property subject to mortgage but 
failing to pay mortgagee amount left with 
him ■ — Subsequent mortgage of family pro- 
perty in favour of mortgagee at lower rate 
of interest — Paying off of previous mortgage 
and inclusion of debt so incurred in subse- 
qiient mortgage held not beneficial to family 

16 

Joint family — Alienation — Alienation 

by father — Right of after-born son to chal- 
lenge alienation Ic 

Partition — Separation can be proved by 

conduct of family and attendant circum- 
stances 128c 

Widow — Limited interest is created in 

absence of express provision in will 1186 

^ Widow — Husband can by will confer 

absolute power of transfer on his widow 
without making any bequest of property in 
her favour — Deed held oixsrated as will and 
conferred on widow full power of transfer 
though not absolute estate 806 

Will — Construction — Will whether 

confers absolute estate on Hindu widow — 
Test laid down BOd 

Husband and wife — Divorce— Intervonor’s 
appeal pending — Husband dying — Marriage 
is dissolved when decree has been pronounced 
and widow loses status of wife 188a 

"Income-tax Act (11 of 1922, as amended 
by Act 7 of 1939), S, 16 (1) rej— Revo- 
cable transfer of assets by assesseo in favour 
of daughters prior to Amending Act 7 of 1989 
— Income therefrom can be deemed to be of 
assessce under amended Section 16(1) (c):89 

fas amended in 1939), Ss. 25 and 26 

— Scope of, explained IBld 

** (as amended by Amendment Act of 

1939), S. 25 (3) — “Discontinued’* moans 
complete cessation and docs not include dis- 
continuance by transfer or assignment : I. L. 
R. (1942) Bom. 21G==:(’i2) 29 A. I. R. 1942 
Bom. 60=198 I. C. 480. BEVERSED 

187a 

(as amended in 1939), S.25 (3) and 

( 4 ) — Intention of amendment explained: 187o 


Income-tax Act 

fas amended in 1939), S, 25 (4) — 

“At the commencement of' means not earltei 
than Ist April 1939 1376 

Income-tax Ordinance for Colony of 
nidad and Tobago (1 of 1940), S. 5 
Taxation on non-resident imposed by S. 6 is 
valid — It is not extra-territorial 85a 

S, 30 S. 80 is not extra-territoriahasd 

S.30 — Object of, explained 85c 

S. 50— Operation of— Word “transmits’* 


in S. 30 — Meaning of — B non-resident in 
colony of Trinidad holding shares in T com- 
pany in Trinidad — T company declaring 
cash dividend in favour of B payable by 
cancellation of T's claim in like amount 
against B — Transaction held constituted 
payment of dividend to B and amounted 
to transmission of “revenue" within S. 80 
from T to B — r held liable as statutory 
agent for amount of tax on dividend 85<i 
Interest — Appropriation of payment — Al- 
though debtor may appropriate payment td 
particular debt he cannot appropriate pay* 
meet to principal before interest is paid:170e 
Interpretation of statutes — W’ords not 
in Act if can be read into it 108/ 

Court is not concerned with policy in* 

volved or with results 48/ 

Land Acquisition (Minos) Act. f Ido/ 
iS55j_"Lying under the land" explained:56 
Land tenure — Inam— Shrotriem — Grant 
may be of melvaram or of proprietary rights 
— If melvaram is granted, subsequent grant 
by inam commissioner does not change cha- 
racter of inam— Full proprietary rights held 
vested in grantee 1666 

Lessor and Lessee — Lessees to construot 
building on laud demised — Lessor to resume 
possession only on payment of market valoo 
of building — Question of surrender of posses* 
sion hold did not depend upon whether offer 
by lessor as to price of building ought or 
ought not to have been accepted by lessee: 
(’42) 29 A.I.R. 1942 Mad.166, BEVERSED 
— Lessees held entitled to remain in posses- 
sion as tenants until market price was paid 
or tendered 77 

Limitation Act (9 of 1908), S,10 — S. 10 does 
nob apply to a case where property is bold by 
a donee under a deed of gift which was oh* 
tained by imduo influence 646 

S. 15 — Injunction restraining defendant 

from interfering with plaintiff’s possession-- 
Defendant hold not restrained from bringinff 
suit for possession so as to exclude pnlod 
during which injunction was issued by trial 
Court and dissolved by Privy Council — Dei 
fendant also held not entitled to clium 
titution under Civil Procedure Code, Ss* I4i 
ahd 161 1 
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Limitation Act 

Ari. 92 — Gift — Transaction induced by 
undue influence is not necessarily one not made 
“voluntarily” within S. 122, T. P, Act— Gift 
Voluntary but induced by undue influence — 
Gift is voidable and requires t-o be set aside 
Limitation runs from the date of the 
knowledge and not from that of the removal 
of the undue influence 54^^ 

Art. 141 — Cause of action held arose 

6n death of junior widow 113c 

"f* Art. 182 ( 5 ) — Execution petition dis- 

missed — Appeal by decree.holder — Case 
comes within both branches of Art. 182 (5) 
—Limitation should be computed from date 
of final order of appellate Court : I. L. B. 
(1943) Mad. 485=C43) 30 A. I. R. 1943 
Mad. 398=210 I. C. 79, ItEVEBSEB\ 47 
Bom. 788=r23) 10 A. I.R. 1923 Bom. 431 
=>=73 I. C. 1030, OVEBBULED \lQa 

Art. 182 (5) — Whether step in aid of 

execution can be only in pending execution 
and in furtherance of it ( Quaere) 1765 
Madras General Sales Tax Act {9 oj 
1939) — Act is not ultra vires Provincial 
Legislature 98dZ 

N.- W. F. P. Courts Regulation (l of 
1931)^ S. 34 — Order rejecting objections to 
award and refusing to amend it — No revi- 
sion lies if Court has considered them but if 
Court has failed to consider revision Iies:170a 
Palestine Criminal Code Ordinance 
(1936) t Ss. 216 (a) and* 214 — Direct 
evidence of a resolution to kill within S. 216 
(a) can seldom be found. — Such resolution will 
more often rest on legitimate inferences from 
fliG proved circumstances and the conduct of 
the accused 42a 

Partnership — Dissolution — Partnership 
with firm — Separation or death of some 
members of firm cannot amount to dissolu- 
tion 715 

*Penal Code (46 of 1860), S. 5^ — For 
common intention there must be pre-arrang- 
ed plan — Criminal act must be in concert 
of that plan — Same intention is not common 
intention 118 

Ss. 63, 38 — Prisoners Act, Ss. 29, 31, 

^2 — Person sentenced to transportation not 
sent to Andamans is not entitled to release 
after 14 years 64 

Ss. 417 and 420 — Offences under — 

Distinction between, stated 18a 

Practice — Appellate Court — The duty of 
an appellate Court sitting on appeal from a 
Judge distinguished from that of an appellate 
Court sitting on appeal from the verdict of 
» iury 88i 

Counsel assenting to his client being 

made party in double capacity — Withdrawal 
of assent was refused 71<3 


Practice 

Evidence — Cross-examination — Extent 
of — Discretion — Exercise of, fair and rea- 
sonable by the Judge — Appellate Court will 
ordinarily not question discretion 38c 

Judge — He should be above suspicion of 

being biassed — Proceedings completed cannot 
be set aside except on proof of bias 38a 

New plea — A plea not raised in the 

Courts below was not allowed to be raised in 
the Privy Council 71a 

Procedure — Justice should not; merely be 

done but appear to be done — Patience of 
Judges should not however be tried Proce- 

dure departed from on account of party’s un- 
reasonable conduct — Party cannot complain 
if no substantial injustice is done 385 

Relief must be confined to matters exist- 
ing at the date when the suit was institu- 
ted_ 62a 

Privy Gounoil — Si^ecial leave for 
appeal to — Leave granted by High Court 
invalid — Appellant held should be given 
opportunity to make out case for si>ecial 
leave to appeal 136 

Costs — Contempt case — Crown was 

ordered to pay costs 1345 

Appeal — New point— Fact of adoption 

alone raised and dealt with before High 
Court — Question of validity of adoption held 
should not be allowed to be raised in appeal 
before Privy Council 111a 

Appeal — Conviction resulting from re- 
garding as criminal act authorised by law 

Privy Council will interfere and quash con- 
viction 465 

Appeal — Accounts —Taking of accounts 

between principal and agent involving no 
principle — Decision of High Court on items is 
conclusive unless shown erroneous beyond all 
question — Controversy relating to ordinary 
items of accounting is not proper subject- 
matter of appeal to Privy Council 35a 

Practice — Document in vernacular — 

Privy Council will adopt translation accepted 
by High Court SOa 

Appeal — New point not taken in the 

grounds of appeal to the Privy Council can- 
not be raised at the hearing of the appeal 
before the Privy Council 18^ 

Prize Court — Reasonable ground for sus- 
picion is sufficient — Claimants must prove 
by positive evidence that captor’s suspicions 
are unfounded 184a 

Vessel bound for neutral port — Con- 
signment to order — Contraband is liable to 
capture 184b 

Neutral ship — Knowledge by shipowner 

that cargo is contraband — Positive evidence 
cannot be proved — It can be inferred from 
his omission to make enquiries 184c 
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^♦Registration Act (16 of 1908), S. 17 

(2) Composition deed — Registration re- 

quired under S. 5, Trusts Act — If unregi- 
stered it has no effect : 28 Bom. 864 and 88 
Bom. 57G==C14) 1 A. I. R. 1914 Bom. 
55^2^ l.C. ISO, OVERRULED 74 

Rsvenue records — Mutation has eviden- 
tiary value 1286 

♦Special Criminal Courts Ordinance (2 

of 1942), S. 1 (3) ^ Ordinance is not ultra 
vires on ground that under 8. 1 (8) Gover- 
nor-General did not consider that emergency 
existed but was making provision for future 
emergency or on ground that 8. 1 (3) 

amounts to “delegated legislation*' 48c 

* Ss. 6, 10 and 75— Ordinance whether 

ultra vires— Test — 8s. 6, 10 and 16 are not 

ultra vires: (’43) 80 A. I. R. 1943 F. C. 86 
and (’48) 80 A. I. R. 1943 Cal. 285 (S.B ). 
REVERSED 48c 

S, 26 — Accused convicted by special 

Magistrate — Revision to High Court under 

S. 439. Criminal P. C.. and application 
under S. 491, Criminal P. 0.— Distinction — 
Validity of Ordinance questioned — Proper 
remedy is application under 8. 491, Crimi- 
nal P. C. 48a 

S'. 26 — In excluding revisional jurisdic- 
tion of High Court 8. 26 is not ultra vires 
as being in conflict with S. 223. Government 
of India Act 48d 

Tort — Vicarious liability — Servant held 
acted within scope of his authority 1686 

Damages — Amount of — Finding by 

trial Judge — In India appellate (Jourt can 
reverse finding 168o 

Damages — Quantum of,- depends on 

loss suffered 168d 

Transfer of Property Act (4 of 1882), 
S. 3 — Attestation — It does not fix know- 
ledge on witness 82 

* S. 68 — Oharge-holder cannot avail 

of S, 68 91a 

- ( as amended in 1929), S. 92, Para. S 

—Subrogation — Moaning of — Conventional 
or contractual subrogation — Principle of, 
stated 286 


T. P. Act ■ : i 

( as amended in 1929), S. 92, Para* 3 

—Stranger lending money to mortgagor to 
redeem mortgage when can claim subrogation 

Law before and after amendment indicated 

Stranger held not entitled to subrogation aa 

amount not lent to mortgagor — Nor could 
he recover amount lent from mortgagor on 
equitable principles even though mortgage 
property had benefited thereby 28o 

Trust— Co-tcuatees— One of trustees canhofe 
act alone 28(1 

U. P. Enoumbered Estates Aot (26 of 

1934, as amended in 1939)^ S. 74— “Con- 
tract made in course of transaotion," ex- 
plained 108a 

( prior to amendment of 1939), S. 14 

Interest converted into prinoii)al on Slat 

December 1916, — Contract between parlies as 
to such interest can be given effect to 1086 
Will — Testator being unwell does not necea- 
sarily mean that he hEid no testamentary 
capacity 17^ 

Construction — Intention of testator ia 

governing factor — Defects in expression can- 
not prevent carrying out such intention:113a 

Finding as to attestation and execution 

is one of fact 106a 

Construction — Testator appointing hia 

brother S os executor and giving power to 
his wife to adopt son from S — Appointment 
of S as executor held did not emerge until 
there was adoption by testator’s widow or 
failing adoption until S’s son attained majo- 
rity 1066 

Delay in applying for probate gives rise 

to some suspicion — Execution and attestation 
proved — Suspicion no longer operates 106o 
Words and Phrases — “Lying under the 
land” in Land Acquisition (Mines) Aot ex- 
plained 59 

“Nadir hoddapar” — Meaning explidn- 

ed 1246 

“Nij” qualifying tenures excludes ap- 

purtenant lands 124a 

Word “transmits** in S. 80, Income- 

tax Ordinance for Colony of Trinidad and 

Tobago (1 of 1940) — Meaning of» explain, 

ed 864 
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Reversed in A.I.R. (32) 1945 P. C. 176. 

Reversed in A. I. R. (32) 1945 P. C. 48. 
Overruled in A. I. R. (32) 1945 P. C. 74. 

Overruled in A. I. R. (32) 1945 P. C. 152. 
Reversed in A. I. R, (32) 1945 P. C. 48. 

I 

Overruled in A. I. R. (32) 1945 P. C. 156. 

Reversed in A. I. R. (32) 1945 P. C. 156. 


Overruled in A. I. R. (32) 1945 P. 0. 176. 

Reversed in A. I. R. (32) 1945 P. C. 91. 
Overruled in A. I. R. (32) 1945 P. C. 156. 


Reversed in A. I. R. (32) 1945 P. C. 60. 
Reversed in A. I. R. (32) 1945 P. C. 152. 

Overruled in A. I. E. (32) 1945 P. 0. 74. 
Reversed in A. I. R. (32) 1945 P. C. 108, 

Reversed in A. I. R. (32) 1945 P. C. 108. 
Overruled in A. I. R. (32) 1945 P. G. 162. 

Overruled in A. I. R. (32) 1945 P. C. 152. 
Reversed in A, L R. (32) 1945 P. 0. 137. 

Overruled in A. I. R. (32) 1945 P. C. 152. 

Overruled in A. I. R. (32) 1945 P. C. 162, 

Overruled in A. I. R. (32) 1945 P. C. 162. 

Overruled in A. I. R. (32) 1945 P. 0. 162. 
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Lord Porter, Lord Goddard and 
Sir Madhavan Nair 

Sh7'i 108 Puja Pad Udit Pancli Parme- 
shwar Panchaiti Akhara Udasi Ntr\ 
wani — Appellant 

V. 


Snra^pal Singh alias Chhedi Singh and 
others — Eespondents. 

Privy Council Appeal No. 13 of 1942; Allahabad 
Appeal No. 24 of 1939. 


(a) Hindu law — Joint family — Father — Debt 

incurred to pay off antecedent debt Pious 

obligation of son to pay — Father purchasing 
property subject to mortgage but failing to pay 
mortgagee amount left with him— Debt incurred 
to pay off mortgage is not one for payment of 
antecedent debt. 


Under the Hindu law, the son is under a pious 
obligation to pay a debt incurred by his father to 
pay off an antecedent debt : (’24) 11 A. I. R. 1924 
P. C. 50, Rel. on. [P 3 C 1] 

The father purchased for Rs. 2600 certain pro- 
perty which was subject to a mortgage. Rs. 400 were 
handed oyer to the vendor and the remaining rupees 
2200 retained to answer the principal and interest to 
date on the mortgage. But this amount was not used 

to pay off the mortgage but was used for some other 
purpose : 


Held that the father could not be said to have 

the mortgagee in respect of rupees 
2200 which were left with him for payment to the 
mortgagee because the father was under no liability 
to the mortgagee in respect of that sum and there- 
fore a debt incurred by the father to pay off the 
mortgagee could not be said to have been incurred 
for payment of an antecedent debt so as to make the 
sons hable for the same. [P 3 C 2] 


Hindu law— Joint family — Family benefi 
Manager purchasing property subject to mort 
bailing to pay mortgagee amount lei 
witn him— Subsequent mortgage of family pro 
perty in favour of mortgagee at lower rate o 
interest — Paying off of previous mortgage an< 
inclusion of debt so incurred in subsequen 
mortgage held not beneficial to family. 

family purchasec 

l^operty J which was subject to a mortgage. Th( 

whip^w^ failed to pay to the mortgagee the amoun 
which was left with him by the vendor for that pur 
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pose and used it for some other purpose. Subse- 
queiitly the manager mortgaged the entire family 
properties to the same mortgagee at a lower rate of 
interest and included in the mortgage the amount 
due under the previous mortgage with the result 
that the property J became free of the previous mort- 
gage though it became subject to the second mort- 
gage. It was urged that as the property J became 
joint family property and was subject to the original 
mortgage until it was paid off, it was beneficial to 
reduce the interest by redeeming the earlier mort- 
gage and transferring the liability to the later even 
though the joint family property as a whole thereby 
became mortgaged instead of, as formerly, only the 
particular property J : 

Held that no evidence of the value of the pro- 
perty J had been given, and in the embarrassed 
state of the family it almost certainly would have 
bad to be sold to answer the principal and interest 
secured by the one mortgage or the other. Instead of 
imposing a liability upon the family the manager 
might well have allowed the property to be sold No 
doubt by so doing he would have deprived the family 
of an asset which otherwise would be theirs but it 
was by no means clear that having regard to the 
mortgage with which it was burdened the asset was 
a valuable one or that to preserve it even at the 
lower rate of 10 annas per month in the place of a 
rupee a month as provided by the earlier mortgage 
was beneffcial to the family. Even at the reduced 
rate it might well have been wiser to sacrifice the 
property J rather than to burden the entire family 
estate with the additional sum. The inclusion in the 
second mortgage of amount due under the first 
therefore could not be said to have been for the 
benefit of the family, [P 3 C 2] 

(c) Hindu law _ Joint family — Alienation — 
Alienation by father — Right of after-born son 
to challenge alienation. 


The rule that a member of a joint family must be 
content with the family estate as he finds it at his 
birth or at any rate he cannot complain of anything 
done before the period of gestation, admits of an 
exception to the effect that if the chUd who objects 
to the alienation of the property by the father comes 
into existence or is conceived after the alienation 
but during the life of a child born or conceived be- 
fore the alienation, then that overlapping of the two 
lives enables the later-born son to contest the vali- 
dity of the father’s act. [P 4 C 1] 

(Quwre)— Whether this limitation upon the right 
of an after-born child to resist the claim of an en- 
cumbrance upon the family estate correctly expresses 
the law in all respects. [P 4 C 1] 

(d) Hindu law — Debts — Antecedent debt 

Whether mortgage was for paying off antece- 
dent debt — Test. 

The question whether a mortgage was executed in 
order to pay off an antecedent debt depends on whe- 
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tber the sums in respect of whicli the mortgage was 
executed were borrowed without any promise of 
future security or wluMher from the first there was 
an undertaking to secure them by mortgage so that 
the whole matter was one transaction, not first a 
lending and at a later stage a consolidation of the 
sums lent and a separate transaction whereby they 
were secure<l on the mortgaged property. [P 4 C 2] 

Sir Thomas St rnngmon and A. G. P. Pnllan — 

for Appellant. 

Hesixnulcnts Ex parle. 

Lord Porter — The apixdlant in this case 
is a registered society which carries on the 


business of moneylending. It appeals from a 
decree of the High Court at Allahabad, dated 
8th February 1939, which varied the decree of 
the Subordinate Judge. The respondents are 
members of a joint undivided Hindu family 
governed by the Mitakshara school. The 
decree of which complaint is made was pro- 
nounced in an action brought by the appellant 
upon a simple mortgage dated 22nd Septem- 
ber 1920 . The family tree of the Hindu family 
and the members sued appear from the table 

following : 


HANUMANT SINGH 
(died many years ago). 


Mahabal SiDgb=Lakhpati Kunwar 


(died 1019). 


(Defendant 7, 
Respondent 5). 


Brijmangal Singh 
(died 1905). 


Sheo Mangal Singh 
(Defendant 1). 


nSurajpal Singh 
(Defendant 2) 
alias Chhedi Singh 
Respondent 1). 


Daram Din Singh 
(Defendant 3, 
Respondent 2). 


Dharampal Singh 
(died before 1933). 


Shoo Prulab Singh 
(born 18.8.18.) 
(according to 
Defendant 2, 
died about 1023.) 


Lai Pratab Singh 
(Defendant 4, 
Respondent 3, 
born iiffter 1920). 


Har Pratab Singh 
(Defendant 5, 
born after 1920). 
died 1934 or 1935). 


Chutaku Singh 
(Defendant 6, 
Respondent 4, 
born after 1920) < 


Minors at date of suit (8-2-33). 


By the mortgage of 22nd September 1920, certain family prop 
Bheo Mangal Singh who was then karta of pellant. This mortgi 
the family, Surajpal Singh, his nephew and tion of a sum of 1 
Lakhpati Kunwar his sister-in-law mortgaged follows ; 

Item 

1. Promissory Note dated the 30ib October, 1917, executed by Mahaba! 

Singh .«• .«• ••• ••• ••• ••• 

2. “Due under the account book” 

[According to Plaintifl’s cash book, borrowed by Sbeo Mangal Singh 
on the 22nd December, 1918, for purchasing bnseed.] 

Interest on the above two items 

3. Due to the Plaintiff under a mortgage dated the 26tb September, 1916 
subject to which Sheo Mangal Singh had purchased the mortgaged, 
proi)erty on the 3rd September, 1917 

Amounts borrowed on promissory notes, in order to pay off debts due 
by Rudra Pratab Singh (a son of a sister of Sheo Mangal Singh), as 
under : — 

4. Promissory Note dated the 14th March, 1919 ... 

5. Promissory Note dated the 20th March, 1919 ... 

G. Promissory Note dated the 24th March, 1919 ... ... x 

7. Promissory Note dated the 15th April, 1919 ... 

8. Promissory Note dated the 12th June, 1919 ... 

Interest on the above 

[N. B. — The Promissory Notes for Rs. 8,500 and Bs. 2,500 were exe- 
cuted by both Mahabai Singh and Sheo Mangal Singh, that for Rupees 
600 by Mahabai Singh and the remaining two by Sheo Mangal Singh.] 

9. .\mount borrowed by Sheo Mangal Singh on a Promissory Note in order 
to pay Government Revenue : 

Promissory Note dated 2nd February, 1920, signed by Sheo Mangal 

g li ... ... ... ... ... 

Interest ... ... ... ... 

10. Loan taken on the 9th October, 1920, for completion of the deed and 
for other expenses 


certain family proi^erty in favour of the ap- 
pellant. This mortgage was given inconsidera- 
tion of a sum of Rs. 35,542-1-0 mode up as 
follows : 


Rs. A. P. 


8.500 

2.500 
500 

2,000 

10,000 

2,575 


0 0 
0 0 


1,000 0 

55 13 


Rs A. P. 


4,153 

461 


617 13 


2,756 5 


26,076 9 5 


1,065 13 0 
622 S 0 


85,542 
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The principal sum and interest was payable 
after six years and interest was to run at 
10 annas per cent, per month with yearly rests. 
The mortgage deed was executed by Lakhpati 
as a nominal x>a-rty only because her name 
api^ears to have been inserted in the register 
as an owner in the case of some of the pro- 
perties. The question which their Lordships 
have to determine is the extent to which the 
joint family property is bound. Of the items 
claimed: Nos. i and 2 have been disallowed 
by the High Court against all the respondents 
and the appellants do not now dispute this 
decision. Both Courts allowed item 9 as against 
' the respondents and no apjjeal has been taken 
against this decision. Accordingly, the right of 
the appellant to recover in respect of items 3 
to 8 alone is in dispute but as the questions 
arising under item 3 differ somewhat from 
those arising under items 4 to 8 the facts must 
be separately set out. 

Before September 1916, Raghubar and Ram 
Adhin, who appear to have been its then 
owners, mortgaged the village of Jitpur to the 
plaintiff to secure a loan of Rs. 1950 with in- 
terest at 1 per cent, j^er month with half- 
yearly rests. On 3rd September 1917, Raghubar 
transfened an 8 annas share in most of the 
village to Sheo Mangal Singh for Rs. 2600 of 
which 400 Rs. were handed over to the vendor 
and the remaining 2200 retained to answer 
the principal sum and interest to date on the 
mortgage. This last sum w'as not however 
used to pay off that mortgage. It was used 
for some other purpose and the sum of Rupees 
2756-5-9 included in the mortgage in suit under 
item 3 was borrowed and used in order to free 
the village from that liability. The land so 
purchased is undoubtedly family property and 
itself subject to the mortgage in suit to the 
extent of the principal sum of Rs. 2756-5-9 
with interest at the contractual rate, but the 
appellant claims that the whole of the rest of 
the family estate is likewise bound as security 
for this debt. 

The paying off of the old mortgage and 
inclusion of the debt so incurred in the new is 
in the first place said to be beneficial to the 
family and therefore properly imposed as a 
liability upon the whole of the family property. 
Secondly, it was said that in any case the debt 
was incurred by Sheo Mangal Singh in pay- 
ment of an antecedent debt owing by him and 
therefore that it w’as the duty of his son 
Baram Din to answer his father's debt, whe- 
ther the father was alive or dead. If there 
had been an antecedent debt ow'ing to the ap- 
pellant which Sheo Mangal Singh was legally 
obliged to pay, Baram Din might be liable 
under the well-known doctrine the principles 
of which are set out by their Ijordships’ judg- 
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ment in 51 I. A. 129^ at p. 135. But Mangal 
Singh in fact was not previously indebted to 
the appellant. Rupees 2200 had, it is true, been 
left with him by Raghubar that he might pay 
it to the api)ellant but Mangal Singh was 
under no liability to the ajji^ellant in respect 
of this sum. 

There was, therefore, no antecedent debt 
and the api>ellant is thrown back upon the 
argument that the inclusion of the sum of 
Rs. 2756-5-9 on the mortgage sued upon was 
for the benefit of the family. Undoubtedly, the 
eight annas share in the village became joint 
family proiierty and was subject to the ori- 
ginal mortgage until it was paid off. Accord- 
ingly it is urged, that it was beneficial to 
reduce the interest by redeeming the earlier 
mortgage and transferring the liability to the 
later even though the joint family property as 
a whole thereby became mortgaged instead of, 
as formerly, only the particular village of 
Jitpur. Their Lordships are not persuaded 
that this is so. No evidence of the value of the 
encumbered village has been given, and in the 
embaiTassed state of the family it almost 
certainly would have had to be sold to answer 
the principal and interest secured by the one 
mortgage or the other. Instead of imposing a 
liability upon the family, Sheo Mangal Singh 
might well have allow^ the property to be 
sold. It is true that by so doing he would have 
deprived the family of an asset which other- 
wise would be theirs, but it is by no means 
clear that having regard to the mortgage with 
which it was burdened the asset was a valuable 
one or that to preserve it even at the lower 
rate of ten annas per month in the place of a 
rupee a month as provided by the earlier 
mortgage was beneficial to the family. Even 
at the reduced rate it might well have been 
wiser to sacrifice the village rather than to 
burden the entire family estate with the addi- 
tional sum. This is the view of the High 
Coui't and their Lordships see no reason for 
differing from it. 

Items 4 to 8 were borrowed in order to pay 
the debts and preserve the estate of one Eudra 
Pratab Singh, a son of a sister of Mahabal 
Singh. It is not now contended that this bor- 
rowing was either for necessity or beneficial 
to the family. Two defences, however, are set 

— firstly, that the infant sons of Surajpal 
Singh are not entitled to contest the liability' 
of the family estate as security for the mort- ' 
gage debt and secondly, that in any case the 
liability was incurred in order to repay their 
father s antecedent debt. In support of the 
former proposition, it is asserted that a mem- 

1. (’24) 11 A. I. R. 1924 I>. C. 50 ; 46 AU. 95 : 51 
I. A. 129 : 77 I. C. 689 (P. C.), Brij Narain v. 
Mangla Prasad. 
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ber of a joint family must be content with the 
family estate as he finds it at his birth or at 
any rate he cannot complain of anything done 
before the i>eriod of gestation. Upon this rule, 
it is admitted, there is engrafted an exception 
to the efioct that if the child who objects to 
the alienation of the proi)erty comes into ex- 
istence or is conceived after the alienation, 
but during the life of a child born or conceived 
before tlie alienation, then that overlapping of 
the two lives enables the later-born child to 
contest the validity of the father's act. Their 
Lordsliips do not thi^k it necessary to deter- 
mine whether this limitation uix)n the right 
of an after-born child to resist the claim of an 
encumbrance iiix)n the family estate correctly 
expresses the law in all respects. They are 
content to assume its accuracy since they 
agree with the High Court in thinking it suffi- 
ciently established by the evidence that there 
w’as overlapping of lives in the present cose. 
The matter stands thus : Surajpal Singh sta- 
ted that his fii*st son was born on 18th August 
1918 (i. e., two years before the mortgage in 
(juestion) and produced the birth register in 
supjxjrt of bis statement. He did not, however, 
produce tlie death certificate of that son nor 
the birth certificates or horoscopes of his 
younger sons. He did, however, say that his 
second son was seven months old when 
his eldest son died and in cross-examination 
that horoscopes of his sons had been prepared 
and were at his house, and that he kept ac- 
counts of income. The learned Subordinate 
Judge did not accept his evidence fin the 
ground (i) that ho had not produced the 
horoscopes, whereas ho would in the learned 
Judge s view have done so if they had sup- 
ixjrted his evidence, (2) that he had not i)ro. 
duced the death certificate of the eldest son 
and (3) that if accounts of income were kept 
accounts of exi^enditure must also have been 
kept and would show the date on which 
money had been expended for the funeral 
ceremonies. It is to be observed, however, that 
no question as to the time at which the eldest 
son died or his brothers were born was ex- 
pressly raised in the pleadings nor did it form 
one of the issues. Consequently Surajpal may 
well be excused for not coming to Court 
armed with the death certificates or horos- 
copes : the birth certificate was of course es- 
sential to show that a son was alive at the 
date of the mortgage. It was for the appellant 
who raised the point to challenge Surajpal’s 
evidence by Ci-oss-oxamination, and he did not 
do so. The actual questions asked w^ere most 
perfunctory — the production either of the 
death certificates, the horoscopes or tlie ac- 
counts was not asked for. Nor do their Lord- 
ships consider that Surajpal’s evidence is 


weakened by his statement that he did not 
know the date of his birth or of the birth of 
any of his sons. He might well have forgotten 
the exact dates and yet remember that one 
son died after another was born. Their Lord- 
ships agree with the High Court in thinking 
that there is no sufficient reason for rejecting 
the evidence of Surajpal upon this point which 
could have been challenged quite easily by the 
appellant in cross-examination or by the pro- 
duction of the death certificate of the eldest 
son. In default of any serious challenge their 
Lordships, like the High Court, think it suffi- 
ciently established that the first born son did 
not die until after the birth of a younger bro- • 
ther, and hold that the minor sons are entitled 
to challenge the validity of the mortgage. 

There remains the question whether thej 
borrowing was undertaken in order to dis- 
charge the antecedent debt of a father. Thej 
answer depends on w'hether the sums set out 
under items 4, 5, 7 and 8 were first borrowed 
without any promise of future security orj 
whether fi*om the first there was an undertak- 
ing to secure them by mortgage, so that the 
whole matter was one transaction, not first a 
lending and at a later stage a consolidation of 
the sums lent and a separate transaction 
whereby they were secured on the mortgaged* 
proi^erty. The appellant’s witness, Bharam 
Das denied that thci*o was any agreement for 
a mortgage when the money w’as lent and the 
promissory notes given and the learned Sub- 
ordinate Judge thought the transactions sepa- 
rate ones. Ho points out that the promissory 
notes are dated from ‘March to June 1919, 
whereas the mortgage did not take place until 
22nd September 1920, more than a year later, 
and that if tlie giving of a mortgage w'as part 
of the original transaction, the bargain would 
most naturally have been proved by Shco 
Mangal Singh w'ho w'itli his deceased brother 
Mahabal Singh had been a i>arty to it. No 
doubt Sheo Mangal Singh might have given 
this evidence, but it has to bo remembered 
that ho was himself pei*sonally liable and did 
not even think fit to defend this action. In his 
absence tlie respondents called Suraj Din, a 
friend of Mahabal and Sheo Mangal Singh, 
who said he w’lis present when the loan of 
Rs. 8500 was mode and that a mortgage was 
then promised. In this conflict of evidence, 
their Lordships agree with the High Court 
that the appellant is most unlikely to have 
been willing to lend so largo a sum to an 
indigent family except on the security of their 
pi-operty. The view of the High Court on this 
ix)int is expressed in the words : 

*'lt seems to us impossible that tho plaintiff did 
not intend there should be a mortgage for these 
loans and we consider that from the b^inning the 
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appellant intended that there should be such a 
mortgage.” 

Their Lordships find themselves in agreement 
with this view and like the High Court are of 
opinion that the debts were not antecedent 
but that the whole transaction was conceived 
and carried out as part of the same bargain. 
In accordance with these views they would 
dismiss the appeal and confirm the decree of 
the High Court and will humbly advise His 
Majesty accordingly. As the respondents have 

not appeared there will be no order as to 
costs. 

G-N. Appeal dismissed. 

Solicitors for Appellant —Douglas Grant d Bold. 
Respondents ex parte. 
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(From Bombay : ('39) 26 A. I. B. 

1939 Bom. 1) 

24th July 1944 

Loed Thankeeton, Loed Weight and 

Sir Madhavan Nair 

Farayan Jivangoiida Patil and another 

— Appellants 

V. 

Puttahai and others — Bespondents, 

Privy Council Appeal No. 16 of 1942. 

LMtation Act (1908), S. 15 — Injunction res- 
trammg defendant from interfering with plain- 
tiff s Possession-Defendant held not restrained 

from bringing suit for possession so as to ex- 
elude period during which injunction was issued 
by trial Court and dissolved by Privy Council*— 
Defendant also held not entitled to claim res- 
titution under Civil Procedure Code, Ss. 144 and 
1 S X • 

The question whether in a particular case a party 
has been restrained by an injunction or order from 
instituting a suit must always depend for its deci- 
sion upon the order, or the decree, made in the case. 

[P 7 C 2] 


In a suit for declaration and possession, a tempo- 
rary injunction which was subsequently confirmed 
by the decree restrained the defendant from inter- 
fering with plaintiff’s possession. The defendant was 
also not to cause obstruction in any way to the 
plaintiff in removing the crops grown by him or in 
accepting or recovering the amount of rent of the 
said lands from the tenants. The decree was ulti- 
mately set aside by the Privy Council ; 

Held that there was no prohibition, either ex- 
press or even implied, in the injunction or the decree 
which restrained the defendant from instituting a 
suit for possession. The institution of a suit could 
not be said to be futile, if it would thereby prevent 
the running of limitation only because the title of 
the parties was involved in the suit. Subsequent suit 
by defendants after 12 years from the date of dis- 
possession was barred by limitation. Section 15 did 
not entitle defendant to exclude the time between 
the plaintiff’s suit and decision of the Privy Council. 
The defendant also was not entitled to restitution 
and other reliefs claimed by him in his petition 
under S. 144 and S. 151, Civil P. C. [P 8 C 1] 

Sir Tlunnas Strangman and S. P. Kliambatta 

for Appellants. 

J. M. PariJeh and V, K, Krishna Menon — 

for Respondents. 

Sir Madhavan Nair. — These are con- 
solidated appeals from a judgment and two 
decrees of the High Court of Judicature at 
Bombay dated I4th January 1938, affirming 
a decree of the Fii’st Class Subordinate Judge 
of Dharwar dated 3lst October 1036, and au 
order of that Judge dated 2lst November 1936. 
The questions which arise in the appeals are : 
(l) Whether the plaintiffs’ suit is barred by 
limitation. (2) Whether Narayan (plaintiff’ i, 
hereinafter referred to as the appellant) was 
entitled to restitution or other relief conse- 
quent upon a decision of the Privy Council in 
60 I, A. 25,^ hereinafter mentioned. The par- 
ties to the suit are Hindus governed by the 
Bombay School of the Mitakshara law. The 
table given below shows their relationship. 


I 


DYAMANGOUDA 
(died before 1895) 

I 


Nilkantgouda 
(died December 1915) 

Dyamangouda II=Tungawa 
(adopted on 
20-5-1916: died 
August 1919) 


I 


Dattatraya 
(bom August 1918 : 
died 6-2-1920) 


Khadappagouda = (Widow) 
(separated from his 
brothers 1895: died 1912) 

Gurunath 
(Adopted by Widow 6-7-1915 : 
died 20-2-1938: original defendant 
now represented by Respdts. 1-3) 


1 

Jivangouda = Bhimabai 
(died 15-1-1913) (Pltf,. 2. Respdt. 4) 


Narayan 

(Adopted by Bhimabai 
17-9-1919: attained majority 
5-3-1920: Pltf. 1 and Appt.) 


One Dyamangouda I and his three sons Nil- 
kantgouda, Khadappagouda and Jivangouda 
formed a joint and undivided Hindu family. 
Dyamangouda died sometime before 1895 leav- 
fog him surviving, his three sons who took the 
family properties including the properties now 
in suit by survivorship. In 1895, Khadappa- 
gouda separated from bis two brothers who 


continued joint, and the properties now in suit 
are those which were allotted to the two bro- 
thers jointly. The bulk of the properties con- 
sisted of watan lands. Khadappagouda died 
i n 1912, leaving a widow b ut without a male 

1. (’33) 20 A. I. R. 1933 P. C. 1 : 57 Bora. 157 : 60 
I. A. 25: 141 I. 0. 9 (P.C.), Bhimabai Jivangounda 
V. Gurunath Gouda Khandappa Gouda. 


I 
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issue. On Gth July 1015, she adopted Gurunatb 
the defendant in the present suit who died on 
20th February 1933, subsequent to the High 
Court judgment. His legal representatives have 
l>een since brought on the record and they are 
now respondents 1 to 3. On 15th January 1913, 
Jivangouda died leaving his widow Bhimabai 
(plaintitT 2, now resiK>ndent 4) but without 
male issue. On 17th November 1919, she ad- 
opted the api>ellant who attained his majority 
on 5th March 1920. In December 1915, Nilkant- 
gouda died leaving him surviving Dyaman- 
gouda II whom ho had adopted as his son on 
' 20th May 1915. Dyamangouda died in August 
1919, leaving a son Dattatraya who was born 
in August 1918. and a widow Tungawa. On 6th 
February 1920, Dattatraya died unmarried and 
the api^ellant became entitled by survivorship 
to all the joint family properties subject to the 
rights of Tungawa and Bhimabai for main- 
tenance. Tungawa took ixjssession of the pro- 
]i>erties to the exclusion of the appellant. 

Disputes, however, arose between Tungawa 
and Gurunath. the latter claiming that he was 
entitle<l to watan properties in preference to 
Tungawa. These disputes were referred to 
two arbitrators who made an award on 23rd 
February 1920, in terms of which a consent 
decree was afterwards passed by the First 
Class Subordinate Judge of Dharwar on 24th 
February 1920. On the same date, purporting 
to act under its terms Tungawa handed over 
the properties now in suit to Gurunath who 
lias since been in sole and exclusive possession 
of them. Subsequently, Gurunath applied for 
mutation in his favour in the Revenue Records; 
a similar application had been made by the 
appellant also, who had by this time come of 
age on 5th March 1920. The Mamlatdar of 
Gadag ordered mutation in favour of Guru- 
nath, but this order w'os set aside by the Dis- 
trict Deputy Collector. Thereuixin, on 25th 
November 1920, Gurunath filed a suit (Suit 
NO. 588 of 1920) in the Court of the First Class 
Subordinate Judge of Dhanvar against Bhima- 
bai, the apiiellant, and some others challeng- 
ing the adoption of the apix?llant, and praying 
for cancellation of the order of the District 
Deputy Collector, a declaration that ho was in 
possession, and a permanent injunction res- 
training the defendants therein from disposses- 
sing him and receiving rents from the tenants. 
On the same date, Gurunath filed an applica- 
tion for and obtained a temporary injunction 
to the same effect as the permanent injunction 
applied for by him. On ist April 1921, Bhima- 
bai and the apix^llant filed a written shxtement 
in which Gurunath's claim was denied and the 
title of the apjxillant w’Os asserted. The order 
for temporary injunction was confirmod by 
the Sulx^rdinate Judge on Cth February 1922, 


and by the High Court in appeal, on 22nd 
January 1924. The main contest in the case 
was as regards the validity of the appellant s 
adoption. The Courts in India held that his 
adoption was invalid, but on api>eal to His 
Majesty in Council, the Board set aside their 
decision holding that the appellant was vaUd- 
ly adopted by Bhimabai as a son to her hus- 
band Jivangouda : see the decision in 60 I. A. 

25.' The Order in Council giving effect to the 
judgment was made on lOth November 1932. 

The appellant’s title to the lands in question 
was thus definitely established. 

Thereupon, on 25th November 1932, the ap- 
pellant and Bhimabai, (as plaintiffs 1 and 2), 
brought the suit out of which this appeal arises, 
in the Court of the First Class Subordinate 
Judge of Dharw'ar against Gurunath, claim- 
ing possession of the suit properties on the 
strength of title established in the appellant’s 
favour by the judgment of the Privy Council. 
Appellant 2, was subsequently brought on the 
record as plaintiff 3, on his own application 
on the ground that he was the donee of some 
of the properties. Various pleas were raised by 
Gurunath in his written statement of which 
the only one with which the board are now 
concerned is that the appellant’s title to the 
suit properties was extinguished by reason of 
his adverse possession for over 12 years. The 
appellant contended first that the suit w^as in 
time alleging that the cause of action arose 
on 4th November 1932 or on 25th November 
1920 (see para. 12 of the plaint). This plea has 
not been urged before the board; he also 
pleaded that even if the cause of action arose 
on an anterior date, the bar of limitation was 
saved because of Ss. 14 and 15, Limitation Act. 
These sections run os follows : 

“Section 14. (1) In computing the period of Uxni- 
tation prescribed for any suit, the time during which 
the plaintiff has been prosecuting with duo diligonco 
another civil proceeding, whether in a Court of first 
instance or in a Court of appeal, against the detoiy 
dant, shall be excluded, whore the prooe^ing is 
founded upon the same cause of action and is prose- 
cuted in good faith in a Court which, from defect of 
jurisdiction, or other cause of a like nature, is unable 
to entertain it. 

Explanation II. — For the purposes of this section, 
a plaintiff or an applicant resisting an appeal shall 
bo deemed to bo prosecuting a proceeding.” 

Section 15, sub-ss. (l) and (2) run as follows : 

“Section 15. (1) In computing the period of limi- 
tation prescribed for any suit or application for the 
execution of a decree, the insUtutioix or execution of 
which has boon stayed by iixjuuction or order, the 
time of the oonlinuanoo of the injunction or order, 
the day on which it was issued or made, aud the 
day on which it was withdrawn, shall bo excluded. 

(2) In computiixg the period of llmitaiiou pres- 
cribed for any suit of which nolioo has boon given in 
accordance with the roquiroments of any enaoimeni 
for the time being in force, the period of suoh notice 
shall be exoludod.” 
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The exclusion from the bar of limitation 
was pleaded in para. 18 of the plaint which 
stated as follows : 

* » • • * 

But if it were to be held that the cause of action 
accrued to the plaintiffs still earlier the plaintiffs 
submit that in computing the period of limitation 
prescribed for this suit the time from 25-11-1920 to 
4-11-1932 should be excluded, on the ground inter 
alia firstly that the institution by them of any suit 
for possession and mesne profits or for recovery of 
rent, etc., was in effect continuously stayed first by 
the temporary injuction hereinbefore referred to and 
followed by a permanent injunction as embodied in 
the decree of this Court which was confirmed by the 
High Court; and secondly and without prejudice to 
the previous grounds that he was defending the said 
suit and prosecuting the said appals, in effect prose- 
cuting another suit founded upon the same cause of 
action, viz., the validity of his adoption with due 

diligence and in good faith against the defendant 
herein. 

• • • • • 

It will be observed, that the first part of this 
statement refers to S. 15, Limitation Act, and 
second part to S. 14. Meanwhile on 4 th nov- 
ember 1935 the appellant and Bhimabai filed 
an application before the First Class Subordi- 
nate Judge under Ss. 144 and 151, Civil P. C., 
praying for an injunction against Gurunatb, 
for possession and mesne profits, damages, and 
compensation and other relief, by way of res- 
titution consequent on the reversal of the de- 
cree of the trial Court, which they contended 
was the effect of the judgment of the Privy 
Council in 60 l.A. 25,^ and the Order in Coun- 
cil dated loth November 1932. In the suit the 
Subordinate Judge held that “time certainly 
began to run against the appellants from at 
least 24th February 1920,” the appellant could 
not claim the benefit of either S. 14 or S. 15 ; 
and that his title was thus extinguished by the 
adverse possession of Gurunath; he therefore 
passed a decree dismissing the suit on Slst 
October 1935. The Subordinate Judge also dis. 
missed the appbcation dated 4th November 
1935 on the following grounds : 

"In view of the findings in the suit, that it was 
tteie and adverse possession and the plain- 
tins (applicants) have no right to the possession of 
the property, none of the reliefs prayed for survives.” 

On appeal to the High Court both the de- 
cree of the Subordinate Judge in the suit, and 
his order on the application were confirmed, 
and a decree dated I4th January 1938 was 
drawn up in each appeal, dismissing the same 
with costs in favour of Gurunath, In this ap- 
peal, the only question argued before the board 
is that which relates to limitation. Having re- 
gard to the findings, Sir Thomas Strangman, 
the learned counsel for the appellants conce- 
ded that the title of the appellant to the suit 
properties mxist be held to have been extin- 
guished by adverse possession, if he is not able 
to show that in computing time the api)ellant 3 


are entitled to claim the benefits of S. 14 or of 
S. 15, Limitation Act. With respect to S. 14 of 
the Act, it is urged that the appellants are 
entitled to deduct the period of the pendency 
of Suit No. 588 of 1920 which ended in the 
Privy Council in the appellant’s favour, but 
the learned counsel has not been able to con- 
vince their Lordships how the words of s. 14 
can be applied to the facts of the case, and at 
a very early stage in the arguments that con- 
tention was given up. 

It is clear to their Lordships that s. 1-5 of 
the Act also cannot help the appellants Hav- 
ing regard to the words of s. 15 the question 
to be considered is whether the institution of 
.. the suit the decree in which is now under ap- 
peal, has been stayed by any injunction or 
order, it is argued that the injunction passed 
in Suit NO. 588/1920 and embodied in the de- 
cree prevented the appellant from filing a 
suit for possession, and therefore he is entiSed 
to deduct the whole period from the date of 
the temporary injunction to the date of the 
dissolution of the permanent injunction by 
the Privy Council. In this connexion attention 
may be drawn to the injunction passed by the 
Subordinate Judge and also to the decree of 
the Court. In his application for temporary 
injunction made on I5th November 1920 Guru- 
nath prayed as follows : 

“The Court may therefore be pleased to issue an 
injunction restraining the defendants from taking 
away any crops whatever in the lands mentioned in 
Schs. A, B and C annexed hereto, from causing ob- 
straction in the vahivat (management) of the plain- 
tiff from taking rent notes from the Plaintiff’s ryots 
and re^vering moneys (from them), from cauLg 
obstruction to plaintifl in taking away the crops 
raised by him, and m piaintifl's ryots taking aw£y 
the crops raised by them, and from obstructing 
piamtift in recovering the amount (rent) from hil 

On the same date, the Subordinate Judge 
granted ex parte, a temporary injunction, as 
prayed for. As already stated this was con- 
firmed on 6th February 1922 and it continued 
until it was dissolved by the decision of the 
Privy Council. The decree passed by the Sub- 
ordinate Judge in Suit No. 588/1920, after de- 
claring the title of Gurunath to the properties 
stated as follows : ’ 

■tu ’ ’ hereby order that defendants 1 to 5 

either jointly or severally should not deprive the 
plaintiff of the possession of the whole of the pro 
perty or any portion thereof, that they should not 
cause obstruction in any way to the plaintiff in re- 
moving the crops grown by him or in accepting or 
r^vermg the amount of rent of the said lands from 
the tenants of those (lands). We also order that they 
should neither accept nor recover the amount of the 
rent of the said lands in suit or of one thereof . . , 

The question whether in a particular case 
a party has been restrained by an injunction 
or order from instituting a suit must always 
depend for its decision upon the order, or th& 
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flecree, made in tlie case. It appears to their 
Lordships there is nothing in the injunction 
or in the decree to supjx)rt the contention that 
the ap|)ellant was prevented from instituting 
a suit for jx)sse3sion in 1920, or at any time 
before the expiry of the period of limitation. 
Tlie various restraints imposed on the appel- 
lant by the decree cannot be made to mean 
by any process of interpretation that he is 
thereby prevented from instituting a suit for 
possession for the suit properties. It is not 
maintained that there is any express order re- 
straining him from instituting such a suit. 
Mr. Parikh, the learned counsel for the res- 
pondents, said that the injunction or order 
relied upon, to be effective should contain an 
express prohibition, but it is not necessary to 
consider that point as their Lordships are 
satisfied that there is no prohibition, either 
express or even implied in the injunction or 
the decree in the present case, which restrains 
the appellant from instituting a suit for pos- 
session. Sir Thomas Strangman contended 
strongly that since the title of the contending 
parties was involved in the suit it would be 
quite futile to institute a suit for ]x>ssession. 
Their Lordships are unable to appreciate this 
point for the institution of a suit can never be 
said to be futile, if it would thereby prevent 
the running of limitation. For the above reasons 
their Lordshi^^s hold that the appellants’ suit 
was barred by limitation, and also that the 
appellant was not entitled to restitution and 
other reliefs claimed by him in his pjetition 
under S. 144 and S. 151, Civil P. C. They will 
therefore humbly advise His Majesty that this 
appeal should be dismissed with costs of the 
contesting respondents. 

R.K. Appeal dismissed. 

Solicitors for Appellants — T. L. TT^ifson <£ Co. 

Solicitors for Respondents — Harold Shephard, 
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(From Bombay) 

24th July 1944 

Lord Porter, Lord Goddard and 
Sir Madhavan Nair 

Tungahai bhratar Purrcshottavi Shamji 
Kumbhojhav Appellant 

V. 

Yeshvant Dinkar Jog and another — 

Bespondenis, 

Privy Council Appeal No. 63 of 1942. 

Contract Act (1872), S. 16 — Wife mortgaging 
all her property for benefit of husband — Wife 
illiterate — Husband in management of wife’s pro- 
perty — Wife signing any document asked to 
sign — Presumption of undue influence held did 
arise — Creditor who had notice of facts held not 
in better position than husband. 

It would not be true to say that there is a pre- 
sumption of undue influence in every case where a 


wife confers a benefit on her husband without consi- 
deration. Equally it is not necessary in order to 
establish the presumption that the parties should 
stand in some particular category of relationship to 
each other. The presumption can be more easily 
established and indeed may be assumed in such cases 
as transactions between parent and infant child, 
solicitor and client, or spiritual adviser and penitent, 
but it will arise in any case in which the facts show 
that the circumstances are such that influence can 
fairly be inferred : (1911) A. C. 120, Foil, 

[P 9 C 2] 

P, T's husband, was heavily in debt ; he had 
mortgaged all his own property and, being pressed 
for money had nothing to offer by way of security 
for a further loan other than his already encumbered 
estate. He approached D, his creditor, for a further 
loan of Rs. 7000 but the latter was unwilling to lend 
it either on the security of thehusband’sencumbered 
lands or on a promissory note. So the only security 
which could be offered was the wife’s land. The wife 
T was quite illiterate ; unable to read or write, but 
could sign her name. Her husband P managed the 
property entirely; she was a submissive wife, and if 
her husband told her to execute a document she 
did so at his bidding and without informing her- 
self of the contents. T's property brought Rs. 400 to 
600 a year and on that the family had to depend. 
The wife T executed the mortgage deed for Rs. 7000 
for P’s benefit and received nothing out of the 
amount herself. 

Held that T was acting under the influence of her 
husband for whose benefit tho mortgage was being exe- 
cuted . D the creditor, who benefited by the transaction 
bad notice of the facts which raised the presumption 
and hence he was in no better position than P tho 
person who exercised the influence: (’29) 16 A. I. R. 
1929 P. C. 3 ; (1887) 36 Ch. D. 145 ; (’14) 1 A, I. R. 
1914 Cal. 223 and (1934) 1 K. B. 380, Eel. on, 

[P 9 C 2: P 10 C 1] 

Held further that it was unnecessary to decide 
whether there was actual fraud by tho husband ; it 
was enough to show that the wife was acting under 
his influence and not as a free agent. Considering 
that he was at the end of his resources and that the 
income from the wife’s property was all there was to 
support the family it was a most improvident thing 
to mortgage their only means of livelihood for the 
purpose of using at any rate a substantial portion of 
the money to pay off antecedent debts of the hus- 
band, and an action which no right-minded person 
ought to have entertained. [ PIO C 1, 2] 

C, S. Bexvcastlc, niwf R, Parikh — for Appellant. 

Respondents Ex parte. 

Lord Goddard — The question that arises 
in this appeal is whether a mortgage deed 
executed by the apixjllant on I7th May 1926 
whereby she mortgaged to Linker Krishna Jog, 
deceased (hereafter called the plaintiff), now 
represented by respondent l, all her lauded 
property which had been left to her by way of 
“Stridhan” to secure a loan of Rs. 7000 is bind- 
ing ui>on her. The Subordinate Judge at 
Belgaum held that it was not, and his decision 
on this point was reversed by the High Court 
of Bombay. 

Tho plaintiff was a money-lender doing an 
extensive business and had made loans to the 
appellant’s husband. Tho latter at the time of 
this mortgage was heavily in debt;l he hod 
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mortgaged all his own property and, being knew nothing of the nature of the transaction 


pressed tor money had nothing to offer by way 
of security for a further loan other than his 
already encumbered estate. He approached the 
plaintiff for a further loan of Rs. 7000, but the 
latter was unwilling to lend it either on the 
security of the husband’s encumbered lands or 
on a promissory note. So the only security 
which could be offered was the wife’s land. 
The appellant was married to her husband 
some years ago at the age of 12, and is des. 
cribed by the Subordinate Judge as young in 
years and not very intelligent. She is quite 
illiterate; unable to read or write, but can sign 
Iier name. She has two children living, and 
her stridhan property, which brings in some 
Ks. 400 to 500 a year, is all that the family’ can 
depend on. Her husband managed the pro- 
psrty entirely; she is evidently a submissive 
wife, and if her husband told her to execute a 
document she did so at bis bidding and with- 
out informing herself of the contents. The 
^plaintiff, who was an educated and keen busi- 
ness man admitted that he told the husband 
that he must have some letters from the ap- 
pellant about the transaction, and accordingly 
four postcards were prepared and written by 
the husband to which the wife put her signa- 
ture without knowing what was in them, and 
it would seem to be obvious that the plaintiff 
wanted them to strengthen his position should 
the transaction on which he was about to 
embark with the husband be called in question. 
He never saw her during the negotiations that 
he had with her husband, and according to 
him the only time he did see her was on the 
evening before the mortgage was executed, 
when he said he was in a hurry and that the 
business, of which it may be said she knew 
nothing, must be finished the next day. On 
17th May, in the morning, the husband told the 
appellant to come with him to Chikodi. He 
told her that a lease was to be registered. They 
went to the house of one Raghavendra, who 
afterwards witnessed the mortgage, and here 
it was prepared, though not in the wife’s pre- 
sence. The plaintiff did not appear in the 
doeimient as the mortgagee; it was taken in 
the name of one Damodar as benamidar or 
nominee for him. Then when the parties went 
before the Sub-registrar the money was pro- 
duced and passed over by someone whom the 
plaintiff sent for that purpose. Whether the 
appellant actually handled the money is in 
dispute, but it is really immaterial. She never 
got the Rs. 7000; some of it was passed back to 
the plaintiff in discharge of the husband’s out. 
standing debt, some to another creditor, and 
what balance there was the husband took. 

The Subordinate Judge who heard and saw 
the witnesses was satisfied that the appellant 
1945 K/2 & 3 


and simply did as she was told by her husband. 
He had always managed her property and she 
had passively acquiesced in Avbat he did and 
signed whatever documents she was told to 
execute. On these facts the Subordinate Judge 
was satisfied that the appellant was throughout 
acting under the infiuence of her husband and 
without knowledge of the nature of the trans- 
action. In the opinion of their Lordships, it is 
unnecessary to enter into -a discussion as to 
the burden of proof in such a case as this as 
the evidence here abundantly justifies a pre- 
sumption that she was acting under the inffu- 
ence of her husband for whose benefit the 
mortgage was being executed. The matter was’ 
elaborately discussed before this board in ( 1929 ) 
A. c. 127^ and before the Court of Api^eal in 
(1934) 1 K. B. 380.- The first of these cases 
related to a gift by an aunt, who was a feeble 
old woman, to a nephew who managed her 
property. The second was a case of a daughter 
who shortly after her marriage stood surety 
for her mother in an important money-lending 
transaction. In both cases it was held on a 
review of the evidence given that a presump, 
tion of influence was raised. In the former 
case Lord Hailsham in delivering the opinion 
of the board approved the judgment of 
Cotton L. J, in (1887) 36 Ch. D. 145 '^ at p. 17 i 
where he divided the cases relating to influence 
into two categories; first where the Court is 
satisfied that the gift was the result of influence 
expressly used by the donee for the purpose, 
and secondly where the relations between the 
donor and donee have at or shortly before the 
execution of the gift been such as to raise a 
presumption that the donee had influence on 
the donor. 

, It would certainly not be true to say that 
there is a presumption in every case where a 
wife confers a benefit on her husband without 
consideration. Equally it is not necessary in 
order to establish the presumption that the 
parties should stand in some particular cate- 
gory of relationship to each other. The presump- 
tion no doubt can be more easily established 
and indeed may be assumed in such cases as 
transactions between parent and infant child, 
solicitor and client, or spiritual adviser and 
penitent, but it will arise in any case in which 
the facts show that the circumstances are such' 
that influence can fairly be inferred. This in! 
the opinion of their Lordships was the founda- 
tion of the decision of the board in (l9li) A. c. 

1. (’29) 16 A.I.R. 1929 P. C. 3 : 115 I. C. 733: 1929 
A. C. 127 (P. C.), Inche Noriah v. Shaik Allie Bin 
Omar. 

2 . (1934) 1 K.,B. 380, Lancashire Loans Ltd v. 
Black. 

3 . (1887) 36 Ch. D. 145, Allcard v. Skinner. 
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120 . In that case a wife who was a confirmed 
invalid and who was found on the evidence to 
have no will of her own entered into an iin- 
|)ortant transaction for the benefit of her 
liusband. When giving evidence she appears 
to have somewhat indignantly denied that she 
was influenced by any pressure or that she 
acted otherwise than of her own free will to 
relieve her husband in distress. The board 
was of opinion that this evidence only showed 
how deeprooted and lasting the influence of 
the husband was. '^bhere was ample evidence 
to justify the finding of the learned Sul)ordi- 
nate Judge in the present case and their Lord- 
ships agree with his finding on this matter. 
Their Lordshij^ are also of opinion that when 
a third party who benefits by a transaction has 
notice of the facts whicli raise the presump- 
tion he is in no l^etter iX)sition than the iierson 
who exercises the influence. This was expressly 
decided in (1934) 1 K. It. 380- and by the High 
Court of Bengal in 18 cal. W. N. 1133® and 
their Lordshii>s agree W’ith those decisions. 
Their Lordshijs entirely agree with the find- 
ings of the Subordinate Judge as to the plain- 
tifPs knowledge and conduct and need not 
reiieat his findings. 

The High Court how'ever in this case took a 
different view to that of the learned Subordi- 
nate Judge. It appears to their Lordships that 
the learned Judges directed their minds much 
more to the (juestion of whether it had been 
proved that the plaintiff* had been a party to 
a fraud committed by the husband than to 
what in their opinion is the true (juestion in 
the case. It is unnecessary to decide whether 
there was actual fraud by the husband, it is 
enough to show that the wife was acting under 
his influence and not as a free agent. Nor can 
they agree with the criticisms of the High Court 
on the Subordinate Judge s findings as to the 
transaction being one into which a right- 
minded jierson would enter and as to its im- 
providence. It seems to have been assumed by 
the High Court that the husband required a 
loan to enable him to do business w’ith some 
salt pans that he had taken from the Govern- 
ment. The evidence does not in fact anywhere 
sup]X)rt this suggestion; it seems much more 
I)robable that lie required the money to stave 
off jiressing demands. Considering that he w’as 
at the end of his resources and that the income 
from the wife’s projierty was all there w’as to 
supjxirt the family it was a most improvident 
thing to mortgage their only means of liveli- 
hood for the purjiose of using at any rate a 
substantial jxirtion of the money to pay off 

4. (1911) 1911 A. C. 120, Hank of Montreal V. Stimrt. 

5. (’14) 1 A.I.R. 1914 Cal. 223 : 23 I. C. 401 : 18 
C. W. N. 1133, liadiutnnnessu Hibeo v. Ambika 
Ghamn Ghosh. 


antecedent debts of the husband, and an actionj 
w'hich no light-minded person ought to have 
entertained. Accordingly their Lordships will 
humbly advise His Majesty that the appeal 
should be aUow’ed : that so much of the decree 
of the High Court as varied the decree of the 
Subordinate Judge and decreeing the plaintiff’s 
suit as against defendant 1 and ordering her to 
pay the plaintiff the decretal amount with 
costs and interest be set aside and the decree of 
the Subordinate Judge on this matter be res- 
tored. The appellant should have her costs in 
the High Court, and such costs of this appeal 
ns she is entitled to having regard to the fact 
that she has been given leave to appeal in 
lorraa pauperis. 

R.K. Appeal allowed. 

Solicitors for Appellant — Harold ShepJuird. 

Respondents Ex parte. 
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( Prom Lahore : ('43) 30 A. I. R. 1943 

Lahore 321) ^ 

27th July 1944 

Lord Porter, Lord Goddard and 
Sir Madhavan Nair 

Shambhu Nath Shivpuri — Plaintiff — 

Appellant 


V. 

Pushkar Noth and others — Defendants 

— Eespondents. 

Privy Council Appeal No. 39 of 1943. 

Advancement — Presumption of, in India — No 
presumption in favour of wife — Same rule ap- 
plies to other relations — Contrary intention — 
Question is one of fact. 

The deposit by a Hindu of his money in a bank 
in the joint names of himself and his wife and on 
terms that it is payable to either as survivor does not 
on his death constitute a gift by him to his wife. 
There is a resulting trust in bis favour in the ab- 
sence of proof of a contrary intention, there being in 
India no presumption of an intended advancement 
in favour of a wife : ('28) 15 A. I. R. 1928 P. C. 172, 
Rel. on, [P 11 C 1. 2] 

The rule is not confined to assets in the joint 
names of tho deceased man and his wife. It is of 
universal appli(»ition whatever tho property and 
whatever the relationship. The question of contrary 
intention is one of fact. [P H C 2] 

[The deposits were held for advancement and that 
those whose names were used w’ere not merely 
nominees.] 

Charles Bagram — for Appellant. 

Robert Ritson — for Respondents. 

Lord Porter. — This is an appetil from a 
decree of the High Court at Lahore, dated 
15th May 1942, which modified in favour of 
respondent 1 a decree of the Subordinate Judge 
of Delhi. The suit w’as initiated for the parti- 
tion of the estate of Pandit Basheshwar Natii 
Shivpuri w’ho htid recently died. Tho appellant 
is one of his nephews. There were four defen- 
dants, and the relationship of tlie parties one 
to the other is shown by the table followings 
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Hisbambar Niranjan 

Nath Nath 


Autar Nath 
(defendant 2) 


j 

BaBhesLwar Nath = Mt. Radbika Rani 
(died on 22-7-1933) (died in 1930) 


Xirbhawan Nath Shambhu Nath 
(defendant 3)- (plaintiff) 


I 

Ainar Nath = Mi. Tt-j 
(died in 1919) Rani 

I 

Ram Natli=;Mt. Janak 
(dead) Dulari 


Hirdey Nath = Mt. Iqbal Pushkar Nath 

(died on Rani (defendant 1) 

28-4-1938) 


Dina Nath 

I 

Brij Mohan Nath. 


Defendant 4, Pran Kishori, was a niece (the 
daughter of the deceased man’s wife’s sister). 

Among the assets left by the deceased were 
the following: (i) Fixed deposit receipt of the 
Central Bank of India, Ltd., for Rs. 48 , 500 , in 
the joint names of the deceased and defen- 
dant 1. (2) Ditto for Rs. 7000 in the joint names 
of the deceased and defendant 2 . ( 3 ) Five 
ix)stal casli certificates of Rs. 1000 each, in the 
joint names of the deceased and defendant 2 . 
(4) Four ditto, in the joint names of the de- 
ceased and one Hirdey Nath, elder brother of 
defendant 1, then deceased. ( 5 ) Hundred shares 
in the Central Bank of India, Limited, value 
Rs. 3130-4-0, in the joint names of the deceased 
and defendant 1 . (6) Fixed deposit receipt of 
the Punjab National Bank, Ltd., for Rs. 4000 , 
in the joint names of the deceased and defen- 
dant 4. ( 7 ) Rs. 279-10-6 in the Home Saving 
Safe Account of the Central Bank of India, 
Ltd., in the joint names of the deceased and 
defendant l. (8) Rs. 450 in cash (spent on 
funeral expenses). (9) A pucca house no. 1550 
— Ward No. 9 , in Delhi. 

As appears from this list, certain of the as- 
sets were held in joint names and the question 
which their Lordships have to determine is 
whether the learned Subordinate Judge was 
right in saying that these assets were never- 
theless the absolute property of the deceased 
man at the time of his death or whether his 
object was that they should be so held for the 
advancement of those whose name was joined 
with his in the several instances. The first 
Court held that all the joint holdings stood in 
the names of the parties to the suit as nomi- 


nees except that in the name of defendai 
Pran Kishori. The High Court agreed in 
last result but held that all the joint holdi 
like hers were for the advancement of th 
whose names were joined with that of the 
ceased and should be excluded from the pa 
tion. The law in India in this matter is 
in doubt and is authoritatively stated by tl 
Lordships in 55 I. A. 235^ in the words 

in a ban! 

the joint names of himself and his wife and on te 


1. (*28) 15 A.I.R. 1928 P. C. 172 • 65 I A 235 • 
C^^944 : 109 I. C. 723 (P.C.IV^ 


that it is payable to either as survivor does not on 
his death constitute a gift by him to his wife. There 
is a resulting trust in his favour in the absence of 
proof of a contrary intention, there being in India 

no presumption of an intended advancement in 
favour of a wife.‘* 

The rule however is not confinetl to assets 
in the joint names of the deceased man and 
his wife. It is conceded that it is of universal 
application whatever the property and what- 
ever the relationship. It was common ground 
therefore before their Lordships that it was 
for respondent 1 to establish a contrary’ inten- 
tion. If he succeeded in doing so he kept the 
assets standing in the joint names of the de 
ceased and himself. If not. those assets must 
be included in the partible property. Respon- 
dent 1 and Pran Kishori had maintained in 
the original suit as they did throughout tliat 
the property in the cases in which their names 
were to be found had become theirs, the other 
members of the family contended that it must 
aU be included in the partition. The question 
IS one of fact and so far as Pran Kishori is 
concerned has been decided in her favour by 
concurrent findings in two Courts. No appeal 
IS taken from this part of the decision, but it 
was strenuously argued that no sufficient evi- 
dence had been given to discharge the ordinary 
rule m the case of respondent l. 

It was said in the first place and truly said 
that no plea of advancement had been put 
forward by him either in his written statement 
or in argument in the Court of the Senior 
buhordinate Judge : the contention was that 
the deceased had either made an out-and-out 
immediate ^ft or that there had been a do- 
natio mortis causa, and that neither conten 
tion had been established. The Subordinate 
Judge 30 found, the High Court agreed with 
ffim and their Lordships take the same view. 
The changes which the deceased made in the 
nam^ a^ciated with his from time to time 
and the fa^ct that the interest was directed to 
be paid and was paid to him sufficiently estab- 
lish that there was no immediate gift. The 
evidence that the assets or the titles to them 
were handed over to the persons in whose 
joint names they stood is unsatisfactory and 
was not accepted by the Subordinate Judge 
and the evidence that when the joint names 
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inseitocl the docoasod man had any ini. 
mediate expectation of death is o^ien to the 
same ci-iticism. Is there then evidence of an 
intention to advance? It cannot be fatal to 
such an argument that the true legal iiosition 
wns not recognised in the first instance or 
adopted before the Subordinate Judge, and it 
is noi. suggested that any further evidence 
could have been given or if given would have 
affected the result. It was open, therefore, for 
the High Court to consider the evidence as a 
whole and for their Lordships to appraise the 
correctness of their conclusion. 

The High Court in the first place was in- 
tluenced by its view that the relations between 
the deceased and respondent l and his branch 
ot the family wore closer than those with the 
appellant and his branch. It is true that there 
is some evidence both ways, but their Lord- 
ships agree with the High Court that the evi- 
dence taken generally does establish the closer 
relationship of which the High Court speaks. 
But it is in his dealings with the assets that 
the intention of the deceased to provide ad- 
vancement for his relatives and not merely to 
use their names as nominees is said to be 
found. It is pointed out that in the first in- 
stance, whilst his wife was alive, the deceased 
man invested his money in the names of him- 
self and his wife. When she died he kept his 
money in his own name for three or four years. 
Thereafter he began transferring his invest- 
ments into the names of his various relatives, 
beginning with the appellant’s branch, in whose 
names jointly with his own ho put compara- 
tively small sums. At this time, however, he 
owned a valuable house w'hich ho is said ori- 
ginally to have intended to transfer to rcsixjn- 
dent I’s branch, but delayed to do so as the 
government were going to acquire it. 

The government purchase was ultimately 
completed in February 1937, and the compen- 
sation money received in July 1937. The bulk 
of this money was at once transferred to res- 
pondent I’s elder brother Hirdey Nath, two 
other sums added later and a little later still 
R8. 4000 deposited in the joint names of tlie 
deceased and Pran Kishori. Hirdey Nath died 
childless on 28th April 1938, leaving a widow 
Iqbal Rani, and four days later the deceased 
wrote to the bank to renew the three deposits 
standing in the joint names of himself and 
Hirdey Nath and transfer them to the joint 
names of himself and respondent 1. Pran 
Kishori may be considered separately, but it 
is observable that in the case of the two family 
branches, the proi-)erty was put in the names 
of the eldest brother’s sons, and when Hirdey 
Nath died transferred to the name of the eldest 
brother’s surviving son. As the High Court 
IKiint out the i^ersons chosen as joint names, 


combined with the transfers from one to the 
other, suggest that the deposits were made not 
benami but for advancement. 

The dealings with the various sums are 
most readily traced in an analysis furnished 
to their Lordships’ Board by the appellant’s 
representatives which shows one instance of 
transfer from respondent I’s branch to the 
appellant’s branch of a sum of Rs. 4000 at a 
time when the deceased began to make the 
smaller deposits in the name of the latter and 
three deposits in the joint names of the deceased 
together with (l) Mt. Tej Rani, widow of his 
deceased brother, Amar Nath; (2) Mt. Janak 
Dulari, widow of that deceased brother’s son; 
and (3) Pran Kishori, above mentioned. Their 
Lordships agree with the High Court in think- 
ing that the deceased would have been un- 
likely to choose destitute widow’s as joint 
holders of property if their names had been 
made use of as nominees only. In their view 
the number of the nominees, the transfers 
from one name to another, the fact that some 
were pardanashin ladies, unable and unfit to 
deal direct with the banks, and that the ab- 
sence at times of the male depositees in dis. 
tant parts of India all lead to the inference 
that the deposits w^ere for advancement and 
that those whose names were used were not 
merely nominees. 

Two other matters were, however, argued 
before their Lordshii» wiiich w’ere said to lead 
to the inference that the names were benami 
only. Firstly, it w’as said that two postcards 
written to Autar Nath, the one on 13th July 
1931, and the other on 26th September 1933, 
show’ed an intention by the deceased man to 
divide his property amongst his nephews 
equally. Both undoubtedly show affection for 
Autar and a desire to benefit him. The first 
contains the statement : 

“All that I possess I have to give away to all of you, 
who arc dear to mo. There is no one dearer to mo in 
the world than you," 

and the second expresses a desire to deposit 
Rs. 6000 in joint names of the deceased and Au- 
tar, and a like sum in the names of tlie deceas- 
ed and Hirdey Nath. It may be that at that 
time and to that extent the deceased wished to 
benefit his nephews alike but the earlier letter 
speaks of “giving,” which is inconsistent witli 
the recipients being nominees, but not with 
the deix)sits being for their advancement. 
Secondly, the api)Gllant relies u^xm a doou- 
inent w’hich w'os prepared on 6th Aug\ist 1938, 
fifteen days after the deceased man’s death. It 
is said to be an agreement to divide up the 
property equally or at any rate to acknowledge 
that it is so divisible. Stress is laid upon the 
statement contained in it. “The following 
articles . . . belonging to Pandit Baaheahwar 
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Nath Shivpuri were found after his death.” 
And there follows a list containing inter alia 
the assets in question. Later it says that the 
respective joint holders will for the present 
keep the holdings standing in their names and 
continues : 

■’In October 1938, when Autrir Xath and Sbanibliii 
Nath will return from SimKi, we, Pushkar Nath, 
Autar Nath, Tirbhawan Nath, Shambhu Nath and 
Brij Mohan Nath will divide Rs. 59,500, bank shares, 
ornaments, other articles, etc., according to our res. 
pective legal rights among.st ourselves privately.” 

Like the High Court, their Lordships do not 
think much imiwrtance can be attached to the 
description of the assets as belonging to the 
deceased man. They had belonged to him and 
might not unnaturally be so described whether 
they had been intended for advancement or 
not. Moreover, the undertaking to divide the 
Rs. 59,500, bank shares, ornaments, other arti- 
cles, etc., according to the respective legal 
i‘ights is at least not inconsistent with a con- 
tention that they w'ere not divisible in equal 
shares. Aimrt from this, it appears in evidence 
that the parties w'ere at issue as to whether 
such of the estate as was divisible was to be 
divided per stirpes or per capita and w'ere 
ignorant as to whether Brij Mohan w'as enti- 
tled to a share. In such circumstances they 
might w^ell desire to postpone the distribution 
until the legal rights of the parties w'ere ascer- 
tained, and it is consistent with this view that 
after taking legal advice respondent l claimed 
the assets standing in his name as his own. In 
their Lordships opinion this document carries 
the matter no further. Like the High Court 
they think the evidence and circumstances 
iX)int to an intention on the part of the 
deceased man to advance the joint holders and 
will therefore humbly advise His Majesty to 
dismiss the appeal. The appellant must pay 
defendant I’s (respondent’s) costs. 

Appeal dismissed. 

Solicitoi-s for Appellant — Hasties. 

Solicitors for Respondents— Hj/. S. L. PolaJc d Co. 
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(From Allahabad) 

24th July 1944 

Lord Porter, Lord Goddard and 
Sir Madhavan Nair 

Fiaja J waJcshiuari Pratap Narain Singh- 

— Appellant 

V. 

Baba Parchand Bir Singh — 

Bespondeni. 

Privy Council Appeal No. 59 of 194*2; Allahabad 
Appeal No. 15 of 1940. 

(a) Deed— Construction— Will- On testator’s 
death his eldest son A to succeed to testator’s 
Raj— Testator’s younger son B to be maintained 
^ — If B wished to separate and live sepa- 


rately .4 to allot to B property yielding monthly 
income of Rs. 400 — Income of villages to be 
allotted held should be calculated as at date of 
partition taking into account any remissions of 
rent by Government. 

The Raja in his will directed that on his death 
his eldest son -4 should succeed to the entire pro- 
perties of his Raj and continue to support the Raja’s 
younger son B as before and meet all his reasonable 
needs. If B wanted to become separate and live 
separately A should give to B property yielding 
Rs. 400 per month as profits. The will went on to 
direct that .4 should separate such property from his 
management and place it in charge of B who should 
be responsible for Government revenue and zamin- 
dari matters and that B might on removal of the 
name of the Raja for the time being have his name 
recorded in the khewat. Before the time when B 
separated from .4, certain rents payable by the tenants 
of the villages of the Raj had been remitted by the 
Government under S. 73, Agra Tenancy Act, and 
further remissions were made after the date of the 
partition. .4 claimed that in allotting villages to 
answer the provisions of the W'ill, the income should 
be calculated as if the original rents stood and no 
remissions had been made, whereas B contended that 
the income must be calculated as at the date of the 
partition, and that a ri^e or fall or the possibility of 
a future rise or fall in the rents after that date would 
not diminish or increase -4’s obligation : 

Held that the provisions of the will clearly indi- 
cated that property which at the date of the parti- 
tion yielded an actual income of Rs. 400 a month 
was to be transferred by .4 to B the former taking 
the risk of a future rise and the latter of a further 
remission of rents. [P 15 C 2] 

(b) Privy Council — Appeal — New point. 

Having regard to the practice of the Privy Council 
and the terms of 0.45,Rr. 1 to 5, Civil P. C., a point 
which was not taken in the grounds of appeal to the 
Privy Council cannot be raised at the hearing of the 
appeal before the Privy Council. [P 15 C 1] 

S. P. Khavihatta — for Appellant. 

W . Wallach — for Respondent. 

Lord Porter. — This appeal seeks to ve- 
verse a decree of the High Court of Judicature! 
at Allahabad dated 24th January 1940, which 
in part aflSrmed and in part modified a decree 
of the Court of the Subordinate Judge of Basti 
dated 1st June 1936. The parties are sons of 
the late Raja Pateshwari Pratap Singh who 
was proprietor of Raj Basti and died on 19th 
March 1928. The Rajah made his will on iGth 
July 1927, and after summarising the state of 
his family, states that by way of a precaution- 
ary measure he considers it desirable to make 
proper arrangement for the maintenance allow- 
ance to his two younger sons, the respondent 
and Babu Bijai Bir Singh, as follows : 

“After my death Lai Jwaleshwari Pratap Narain 
Singh my eldest son shall be the Raja for the time 
and the absolute owner of the entire moveable and 
immovable property appertaining to Basti Raj. He 
shall continue to support as heretofore and meet all 
reasonable needs of his two brothers Babu Parchand 
Bir Singh and Babu Bijai Bir Singh so long as the 
latter two Babu Sahebs live in agreement with Lai 
Jwaleshwari Pratap Narain Singh and act for the 
betterment and improvement of the raj as desired by 
the latter. When the Babu Sahebs aforesaid or one 
of the babus do not want to work and look after the 
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manaj'einf'nt under the orders of Lai Jwalesbwari 
I’latap Narain Singh or if, for some reason they 
want to become separate and live separately they 
shall hr entitled to babuai rights subject to all the 
<-onditi<)ns relating to the property of Labus iillalong 
ehtaining to this estate an<i it shall be the duty of 
I-al .Iwaloahwari Pnitap Narain Singh to give pro- 
l>orty yielding Its. 500 per mensem us profits, i. e., 
Rs. tJOOO jH-r annum for the maintenance of his two 
brotliei'S as jx-r detail given below. He should sepa- 
raff* such properly from his management and place 
it in charge of the Babus aforesaid who shall be res- 
ponsible for jiayment of (lovernment revenue and 
other zantiudari matter in respect of the property 
aforesaid.” 

Ho then proc(‘cds to provide for the male 
descendants of his sons and for the construe- 
tion of a residence for his younger sons. The 
will then proceeds as follows : 

“111 view of tlie fact that for various rcitsone I 
could not make proi>er arrangements for the educa- 
tion and future maintenance of Babu Parclmnd Bir 
Singh, I have considered it proi>er and have after 
full consideration come to the decision that in addi- 
tion to the babuai rights of maintenance mentioned 
above, property yielding its. ICO per mensem as pro- 
tits should further be allotted to him subject to all 
the conditions of babuai rights. I hereby direct that 
when Babu Parchand Bir Singh separates, Lai 
.Iwalcshwari I’ratap Singh should give him property 
yielding profits to the extent noted above. At the 
time of allotment of this proi>erty also, all the condi- 
tions relating to the selection of property as mention- 
ed above should be borne in mind. I have, therefore, 
executed these few presents by way of a will so that it 
tnay servo as evidence and be of use when required. 

Written on IRth duly 1027. 

Detail of maintenance allowance amounting to 
Bs. 500 j>or mensem which comes to Its. GOOD per 
annum. 

Babu Parcliand Itir Singh — Its. 000 per mensem. 

Babu Bijai Bir Singh — Its. *200 i>er mensem.” 

At the date of the will and at his death the 
testator had three sons, the apixillant, the 
rcsitondent and ISalm Jtijai Ihr Hingb, The 
last-named is joined merely lus a formal party 
interested under the will and is not otherwise 
concerned in these proceedings. J^itl’erenccs 
having arisen hetwecu tlie parties, the resix>n- 
dent separated from the api^ellant in 193-1 and 
the respondent thc'reupon claimed from the 
appellant tlie sum of itupees 2500 mentioned in 
the will and in effect a decree awarding \w. 
session over such villages as would yield an 
income of its. 400 a month. No jx)int arises as 
to the Its. 2500, hut the appellant contended 
Ihtit he was liable to give possession of pro- 
lierty producing Ks. 300 a month only. A fur. 
ther dispute arose hetwecu the parties which 
turned upon tlie effect of S. 73, Agra Tenancy 
Act — Act 3 of 1920, the Act wliich was appli, 
cable at the date of the partition. That st'ction 
enacts, 

“when f<jr any Cjiusc the local government or any 
authority empowered by it, remits or suspends for 
any period the payment of the whole or any part of 

tlie revenue payable in respeet t>f any land a 

collector . . . may order that the rents of the tenants 
holding such land or any iK)rtion thereof .... shall 
be icmitled or susiKaKUd ft>r the ]>eriod t>f such 1 * 0 - 
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mission or euspension of payment of revenue to an 
amount which shall bear the same proportion to the 
whole of the rent payable in respect of the land as 
the revenue of which payment has been so remitt^ 
bears to the whole of the revenue payable in respect 
of the land.” 

The exact date at which the parties separat- 
ed does not appear in the record but it does 
appear that certain remissions of rent had 
been made before the date of the partition 
and that further remissions were made after 
that date. The appellant claimed that in allot- 
ting villages to answer the provisions of the 
will, the income should be calculated as if the 
original rents stood and no remissions had 
been made, whereas it was held by the High 
Court and is contended by the respondent in 
this appeal that the income must be calculated 
as at the date of the partition, and that a rise 
or fall or the possibility of a future rise or fall 
in the rents after that date will not diminish 
or increase the respondent’s obligation. 

In order to secure the rights which the res- 
pondent claimed were his he instituted the 
present suiton 9th April 1934, in forma paui^ris 
in the Court of the Subordinate Judge of Bosti. 
In that suit the learned Subordinate Judge 
delivered judgment on 1st June 1936, and 
issued a decree against the appellant holding 
that the respondent was entitled to have pos- 
session of certain properties of the value of 
Rs. 4800 a year, Init in directing the properties 
which were to ho taken the learned Subordi- 
nate Judge calculated the income to be derived 
from them as if no remissions had been made 
under the provisions of S. 73, Tenancy Act of 
1926. Both parties appealed from this decree, 
the rcsjxindent claiming that the remissions 
made under the Act should have been taken 
into consideration and that the properties from 
which the income was to l)e derived must be 
of the value of Rs. 400 a month as at the date 
of partition, oven though the rental had at 
that time been reduced. The api'tellant on the 
other hand maintained, ns he had maintained 
l>elow, that the respondent was entitled to 
lx>sscs3iou of lands producing Rs. 800 a month 
only and that the rental value must l>o cal- 
ciliated as if no remissions bad been made. 
Both apixMils wore from the same decree but 
were sGi>arate appeals separately brought: the 
(piestion at issue in the one was different from 
that in the other, different relief was sought and 
different grounds of objection given. The ap- 
ix'llant’s apix'al was numl>ercd 228 of 1936 and 
the resixmdcnt’s 27G of the same year. One 
judgmout only was pronounced in the two 
ap]X3als. In the result the appellant’s appeal 
(No. 228 of 1936) was dismissed with costs, that 
of the respondent (No. 276 of 1936) allowed 
and the order of the Civil Judge modified. In 
the latter api^eal a separate deeveo was pro- 
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uounced and it was ordered that the decree of 
^ the Subordinate Judge be modified and that a 
decree should be passed in favour of the res- 
pondent for the recovery of Rupees 10,293-0-0 
together with interest at the court rate, and 
that in so far as the claim for possession was 
concerned the case should be remanded to the 
'(3ourt of the Subordinate Judge with direction 
to give the respondent after investigation a 
decree for possession of property which in 
1934 yielded an actual income of Rs. 400 a 
month and to base the income upon actual 
realisation after making provision for remis- 
sions. It was further ordered that if the res- 
lX)udent had already realised any sum 
in execution of his decree, the appellant should 
i)e credited with that amount and with 
Rs. 1,000 in respect of collecting charges. The 
respondent was also given a stated sum for 
costs. 

The question of the amount per mensem to 
which the respondent is entitled under the 
terms of the will is one of some difficulty and 
if it were open to the appellant would require 
careful consideration by the Board. But their 
Lordships do not think it is open. They would 
point out that the only application for leave 
to appeal is against the decree in the First 
Appeal No. 276 of 1936 that paras. 3, 4 and 5 
of the petition are as follows : 

“3. That the plaintifi filed appeal. First Appeal 
No. 276 of 1936 in this Court against that portion of 
the decree which awarded him possession over 7 
villages only on the ground that the trial Court 
should have taken into consideration the fact, the 
remissions of rent had taken place and therefore the 
net income of the villages decreed was less than 
Rs. 4,800 a year. 

4. That the Court decreed the plaintiff’s appeal 
and directed that a decree be given to the plaintiff 
over villages which after taking into account the 
remissions yield a net income of Rs. 4,800 a year. 

5. That the value of the subject-matter of the suit 
in the Court of first instance and the value of the 
subject-matter in dispute on appeal to His Majesty 
in Council is upwards of Rs. 10,000, that the decree 
sought to be appealed from, does not affirm the 
decree of the Court below and that the appeal invol- 
ves substantial questions of law.” 

Moreover, the grounds of appeal are solely 
i concerned with the question of the remissions 
and no complaint is made or reversal sought 
of the decree which dismissed the appellant’s 
appeal and awarded Rs. 400 and not Rs. 300 
a month to the respondent. In these circum- 
stances having regard to the practice and the 
terms of o. 45, Rr. 1 to 5, Civil P. C., their 
Lordships do not think that this point is open 
to the appellant or that they would be justi- 
fied in permitting it to be raised. Accordingly 
they would dismiss the appellant’s apx>eal in 
this matter. 

** So far as the remissions are concerned, the 

specifically states that if the respondent 
or his brother wish to become separate or live 


separately they should be entitled to babuai 
rights and it should be the duty of the appel- 
lant to give property yielding Rs. 500 per men- 
sem for the maintenance of the two brothers 
“as per detail given below.” The will goes on to 
direct that the appellant should separate such 
property from his management and place it 
in charge of the respondent and his brother 
who should he responsible for government 
revenue and zamindari matters and that the 
habus might on removal of the name of the 
Rajah for the time being have their names 
recorded in the khewat. At a later stage the 
will contains the provision for an additional 
Rs. 100 a month to be given to the respou- 
dent in addition to the sum of Rs. 300 out ot 
the 500 per mensem allocated to him. 

In their Lordships’ view, this language 
clearly indicates an intention on the part ot 
the testator that the amount of income which 
the property to be given would produce was 
to be calculated with reference to the date at 
which the separation took place. If there were 
any doubt in the matter it would, in their 
Lordships’ opinion, be resolved by the terms 
to be found later in the will where it is said 
that the testator and the apj^ellant intend to 
settle certain villages set out below according 
to the Agra Estate Act, that for this reason it 
was not possible to apportion any particular 
proi^erty for the habus, that the testator en- 
trusted this duty to the appellant who might 
out of the property of the Raj set apart pro- 
perty yielding profits to the extent noted 
below, when any of the habus separate. Their 
Lordships cannot read the.se provisions in any 
other sense than that the property was to be 
separated when the respondent should elect to 
live separately and the income which it would 
yield was to be ascertained at the moment of 
separation. 

It was argued on behalf of the appellant 
that remissions were temporary only and the 
revenue and rental might at any future time 
be increased to its original amount and that 
in that case the respondent would gain an un- 
justified and unintended increase of income, 
beyond that specified in the will. Without 
pronouncing an opinion on this matter, and 
assuming it to be true that the rental might 
be increased at some future time to its origi- 
nal figure, their Lordships hold the provisions 
of the wiU clearly to indicate that property 
which produces the specified income at the 

date of the separation is to be transferred 

the appellant taking the risk of a future rise 
and the respondent of a further remission. 
The obligation is not simply to provide an in- 
come of Rs. 400 a month, but to transfer pro- 
perty producing that income. In default of 
any other indication their Lordships are of 
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opinion that this means proi)erty producing 
that income at the date when the duty to 
transfer arises In their Lordships’ view the 
decree of the High Court is right and should 
he confirmed with a slight modification for 
clarity’s sake only. They will accoi-dingly 
humbly advise His Majesty that there is no 
appeal before them as to the question whether 
under the terras of the will the respondent is 
entitled to property producing an income of 
Rs. 300 a month only and not to property 
producing Rs. 400 a month and that no relief 
can be granted to the appellant in this res- 
l>ect. They will further humbly advise His 
Majesty that the appellant’s appeal be dismis- 
sed with costs save that there be substituted 
in the wording of that decree the words “pro. 
l)erty which at the date of the partition (9th 
April 1934) yielded an actual income of 
Rs. 400 a month” in the place of the words 
“proixirty which in 1934 yielded an actual in- 
come of Rupees 400 a month.” The appellant 
must pay the costs of the appeal. 

G.N. Appeal difimissed. 

Solicitors for Appellant — T. Lt. Wilson Co. 

Solicitors for Respondent — J7//. S. L. Polak <£ Co. 
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Sir Madhavan Nair 

Mt.Kesarbai and another — AppellantH 

V. 


J ndarsingh alias I slnva rkuviar — 


Bespondent. 

Privy Council Appeal No. 30 of 1943. 

Hindu law — Adoption — Custom — Raghu> 
bansi in Chhindwara district— Custom of adop- 
tion without authority held proved. 

A custom in the Baghubansi caste that a widow 
can adopt a son to her deceased husband, without 
his authority held proved in Chhindwara district in 
Central Provinces : (’23) 10 A. I. R. 1923 P. C. 90, 
Itel. on\ (’29) 16 A. I. R. 1929 Bom, 57, lief. 

c , [P 16 c 1] 

Sir Thomas Strnurjman and W. Wallach — 

^ for Appellants. 

( . 6. Ticwcastlc and J. Chinna Durai — 


for Respondent. 

Lord Goddard.— Tho only question raised 
|in this appeal is whether it has been proved 
that there is a custom in the Raghubansi 
caste, to which l>oth parties belong, that a 
widow can adopt a son to her deceased luis. 
band, without his authority. Tho burden of 
proof was admittedly on the re3ix)ndent, who 
was the defendant in tho suit. Tho District 
Judge at Chhindwara held that the custom 
was not proved ; his judgment w'as reversed 
by the High Court at Nagpur, who dismissed 
the plaintiffs’ claim, and ordered the plaintiffs 


to place the defendant in possession of the 
property to which as an adopted son he was 
entitled. 

The facts are that one Atalsingh, a mem- 
ber of the above mentioned caste who lived in 
the Chhindwara district of the Central Pro- 
vinces died in 1918 leaving a wddow but no 
issue. The widow remained in possession of 
his property till her death in June 1937. In 
August 1935 the widow adopted the defendant 
and an adoption deed w’as duly registered 
before the Sub-Registrar on 24th August of 
that year. In the deed the widow stated that 
her husband had empowered her to adopt any 
boy according to her own desire at any time, 
to continue his name. When the widow died 
the plaintiffs W’ho are the sisters and revev- 
sioners of Atalsingh endeavoured to take for- 
cible possession of the property; a riot ensued 
and the natural father of the defendant w’as 
murdered, a matter which might well dis- 
courage persons from coming for^’ard to give 
evidence. When the riot took place the polic(‘ 
intervened and placed a Receiver in possession 
under S. 145, Criminal P. C. Thereupon the 
plaintifi’s brought this suit claiming a declara- 
tion that they were entitled to all the property 
left by the widow and that the defendant had 
no title or interest therein. As their Lordships 
are of opinion that the judgment of the High 
Court in favour of the defendant should ho 
affirmed they do not think it necessary to 
discuss whether the form of action was techni- 
cally correct and there was no argument on 
the point. In their written statement the 
material allegations made by the plaintiffs 
'^N’ere that there bad been no adoption in fact 
of the defendant by the widow and that tlie 
adoption, if any, was void because no autho- 
rity hod been given to tho widow by her 
deceased husband to adopt a son. In his first 
written statement the defendant besides asS. 
sorting the fact of his adoption, relied only on 
the allegation that the widow had been autho- 
rised by her husband to adopt a son, but 
afterwards he obtained leave to amend and 
then set up tlmt there is a custom of the caste 
that a widow can adopt a son to her deceased 
husband without his permission or authority. 
The issue of authority was decided against 
him in both Courts and no more need be said 
about it. 

It api'jeai’s fi-om works of authority cited in 
the judgment of tlie High Court that tlie 
Raghubansis are a class of Rajputs of iuipuiv 
descent. They appear to have originally emi- 
grated from Ayodhya in Oudh and to have 
found their W’ay not only to the Central Pro- 
vinces but the Gwalior territory, the Kandish 
district of Bombay, Bhoj^\l and other places. 
Originally it is not dispiited that they wei\> 
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governed by the law of the Buvans (Mita- 
kshara) School under which a widow could 
not adoi^t without authority. In some parts 
of India, it is clear that they have departed 
from the strict orthodoxy of the Benares 
school; the High Court quote from the Nagpur 
Settlement Report of Sir Reginald Craddock 
in which he says that their religion is unortho- 
dox and they have gurus or priests of their own 
caste, discarding Brahmans, and in 50 I. A. 
179 ^ which related to a family in the district 
of Sitapur in Oudh, and to w^hich further 
reference will be made hereafter, a finding of 
the very custom that is in question in the 
present appeal was upheld by their Lordships’ 
Board. Now the evidence of the custom which 
was rejected by the trial Judge and accepted 
by the High Court was that, among others, of 
five malguzars residing in different villages 
and three different districts. Other witnesses 
came from other villages in two different dis- 
tricts. They were for the most part men of 
some standing and position, and their Lord- 
ships cannot but agree with the learned Judges 
of the High Court w’hen they say : 

“\ye see no reason why these persons important 
and influential in their own ways and scattered over 
such wide areas should ail combine to give false 
evidence against the plaintiffs.” 

They were all quite firm in their evidence 
that this custom did exist in their caste. 
Between them they gave some 12 specific in- 
stances and a further one w'as referred to by 
a pleader who w^as called on behalf of the 
plaintiffs. It is true that in none of the 12 
cases referred to by the defendant’s witnesses 
could the witnesses say definitely that no 
authority had in fact been given by the 
deceased husband whose widow had adopted ; 
hut the striking fact is that in only one of the 
cases, even where the matter had been referred 
to the panchas, ■was it ever suggested that 
there might have been a lack of authority. 
This is certainly remarkable and points to the 
fact that the custom was so notorious that no 
one thought of challenging it. As the High 
Court said when dealing with the Case No. 7, 
relating to one Bhoorasingh 

“knowing how keenly these cases are contested on 
every conceivable and inconceivable ground it is 
remarkable that w’e find case after case in which this 
plea was not taken.” 

The one instance in w'hich it is said to have 
been raised is No. 3 , relating to Baryaosingh. 
Two witnesses were called, one of them deposed 
that the question of authority was raised before 
the panchas, while the other said that the 
only issue decided was that the widow could 
adopt anyone provided he was of the same 
community. B oth witnesses agree that the 

1. (’23) 10 A.I.R. 1923 P. C. 90 : 26 O. C. 228 : 50 
I. A. 179 : 73 I. 0. 244 (P.C.), Bishwa Nath Singh 
V. Jugal Kishore. ® 


latter was what the panchas actually deckled. 
The second witness was not cross-examined as 
to whether it was the only issue raised, but, in 
any case, the adoption seems to have bee)) 
strenuously contested and, if anything couldi 
have been made of the adoption having taken 
place without authority, it is most unlikely 
that it would not have been raised. It may hr 
that the panchas thought that the custom wa-' 
so well-known that they did not trouble to 
refer to it when giving a decision. The plain- 
tiffs’ evidence with one exception was of a 
purely negative character; the witnesses simply 
said that they knew of no such custom as was 
alleged but they gave no instance where therr- 
bad been a successful challenge of a widow’s 
right to adopt without authority, nor as thu 
High Court point out did they call any of the 
leaders of their community who could si^ealv 
with authority to disprove the custom, in spitn 
of the fact that the defendant had called per- 
sons of considerable influence and ixisition to 
support it. 

The exception was the evidence of a plea- 
der, one Vijai Singh. He is a member of the 
caste and dejxised that he had never heard or 
the custom. But he did not, as he said in 
examination in chief, live in his community. 
He would not therefore be likely to know of 
its particular customs, especially -when it Ls 
remembered that adoption in this caste is in 
any case rare. But though he did not know or 
any custom of widows being able to adopt 
without the authority of their husbands he did 
know of two cases where it had been done. 
The highest he could put it was that in one or 
these cases the adoption was disputed on that 
ground and his father was asked to settle the 
matter. His father then asked how the parties: 
(or more probably the objecting party) knew 
that there was no authority and advised them 
not to quarrel, and apparently the person 
about whom the disjiute arose is still regarded 
as an adopted son. This evidence is quite 
negative and does not help one way or the 
other ; it is quite consistent with the learned 
pleader’s father having taken up the very sen- 
sible attitude of saying in effect, “Well everi 
assuming that your objection is good how are 
you going to prove it?” 

The principal attack which has been made 
on the High Court’s judgment is that the 
learned Judges misunderstood and paid far too 
much attention to the case before this Board 
in 50 I. A. 179^ which has been mentioned 
above. Sir Thomas Strangman’s argument 
was that as it is firmly established that mig. 
rants carry with them the law applicable to 
them at the time of migration and as it i.s 
conceded that originally in Oudh the caste 
was governed by the Benares School prima 
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ia-cie they are Btill "overned by ifc. Therefore 
cho fiict that one portion of the caste settled 
I'ound Sitapar have deviated from that school 
Ls no evidence that those in the Central Pro- 
vinces l)ave also deviated. He further con- 
iends that the case in question related only to 
H particular family custom and not to that of 
M (*aste. In their Lordships’ opinion it is clear 
that the evidence in that case relak^d not to 
the custom of a particular family but to the 
f iistorn of tlie caste in the locality where the 
iflmily lived. The custom affected the family 
lecause it was the caste custom in that loca- 
lity. This appears from the fact that the evi- 
deuce mainly relied on was contained in the 
“ wajib-ul-arzes” of eight villages, in four of 
which no member of the family in (juestion 
Jt«ided or owned property. The High Court did 
not treat that case as binding them to find 
that this custom prevailed throughout the 
entire caste wherever they might be found. 
Had it been binding there would have been no 
more to Ixi said. What they did was to regard 
the case as showing that the custom did pre- 
\ ail among certain members of the caste, that 
it prevailed in Oudh whence the caste originally 
came and that it wjis therefore reasonable and 
of long standing. To that extent it also afford- 
trd corroboration of the defendant’s witnesses 
as showing that the custom to which they 
deposed was known and practised by other 
members of their community in a different 
l>art of India. The case in 53 Bom. 242’^ is in 
no way in conflict with the Privy Council de- 
cision nor does it assist the plaintilfs. It decid- 
ed no more than that it wtis not proved that 
this custom obtained among those members of 
the caste who were settled in Kandish in the 
r>ombay Presidency, and Murphy J. pointed 
out the difference in certain customs which 
prevailed among those of the caste stdfled in 
Oudh and the Central Provinces from those 
prevailing among them in Kandish. The 
learned trial Judge evidently took an un- 
favourable view of the. defendant’s case from 
the outset as is shown from the note of his 
decision on the application of the defendant to 
have additional witnesses examined on com- 
mission and on his application for an amend- 
)nent of pleadings made on 24th September 
1938. He obviously thought that the allegation 
as to custom was a more after-thought and in 
their Lordships’ opinion he did not give the 
weight to the evidence which it deserved. 
They consider that the fully reasoned judg. 
inent of the High Court is more satisfactory; 
no error of law’ can l)C attributed to it and 
their Lordships accordingly are not prepared 
t o differ from the conclusion at which th a. t 

2. (’29) 16 A. I. It. 1929 liom. 57 ; 53 Rom. 242 : 

114 I. C. 370, Babu Motising v. Durgivbiu. 


Court arrived. They will humbly advise His 
Majesty that the appeal should be dismissed 
with costs. 

R.K. Appeal dismissed . 

Solicitors for Appellants — T. L. Wilson cO Co. 
Solicitors for Respondent — Hy. S. L. Polak <&Co. 
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V. 

Khivaja Nazir Ahmad — Bespondent. 

Privy Council Appeal No. 55 of 1943. 

(a) Penal Code (I860), Ss. 417 and420 — Offences 
under— Distinction. 

The vital difference between the offences under 
Ss. 417 and 420 is that whereas an offence against 
the latter section is a cognizable one, that against the 
former is non. cognizable and investigation of It can 
only be undertaken by the police on the instructions 
of a Magistrate, whereas in the other case the police 
can act on their own motion under Ss. 154 and 156. 
Criminal P. C. (P 19 C 1] 

(b) Criminal P C (1898), Ss. 154, 156 and 157 

Cognizable offence— Receipt and recording of 

first information report is not condition prece- 
dent to criminal investigation. 

In the case of cognizable offences, receipt and re- 
cording of a first information report is not a condi- 
tion precedent to the setting in motion of a criminal 
investigation. No doubt in the great majority of cases, 
criminal prosecutions are undertaken as a result of 
information received and recorded in this way, but 
there is no reason why the police, if in possession 
through their own knowledge or by means of credible 
though informal intelligence which genuinely leads 
them to the belief that a cognizable offence has been 
committed, should not of their own motion under- 
take an investigation into the truth of the matters 
alleged. Section 157 when directing that a police 
officer, who has reason to suspect from information 
or otherwise that nn offence which he is empowered 
to investigate under S. 156 has been committed shall 
proceed to investigate the facts and circumstances 
supports this view. Cl* 20 C 1] 

(c) Criminal P. C. (1898), Ss. 154 and 155 — 
First information report — Provisions as to — 
Object of — Report can be put in evidence. 

The object of the provisions as to an information 
report (commonly called a first information report) is 
to obtain early information of alleged criminal acti- 
vity, to record the circumstances before thei'e is time 
for them to bo forgotten or embeH)&bed, and the 
report can be put in evidence when the informant is 
examined if it is desired to do so. [P 20 C 1] 

(d) Evidence Act (1872), Ss. 40 to 43 — Findings 
in civil proceeding are not binding in subsequent 
prosecution founded upon similar allegations — 
Criminal Court must form its own view. 

The findings in a civil proceeding arc not binding 
in a 8ubse<iuent prosecution foundt^ upon the same 
or similar allegations. It is the duty of a criminal 
Court when a prosecution for a crime takes place 
l>efore it to form its own view and not to reach it-s 
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the civil Court which is not binding upon it. 

[P 22 C 1] 

(e) Criminal P. C. (1898), Ss. 561A, 154 and 
156 — Cognizable offence — Police have statutory 
right under Ss. 154 and 156 to investigate offence 
— High Court cannot interfere in exercise of in- 
herent powers under S. 561A— Interference can 
be made only when charge is preferred before 
Court. 

Just as it is essential that every one accused of a 
crime should have free access to a Court of justice so 
that he may be duly acquitted if found not guilty of 
the offence with which he is charged, so it is of the 
utmost importance that the judiciary should not 
interfere with the police in matters which are within 
their province and into which the law imposes upon 
them the duty of enquiry. In India there is a statu- 
tory right on the part of the police under Ss. 154 
and 156, to investigate the circumstances of an alleg- 
ed cognizable crime without requiring any authority 
from the judicial authorities, and it would be an 
unfortunate result Lf it should be held possible to 
-iuterfere with those statutory rights by an exercise of 
the inherent jurisdiction of the Court under S. 561A. 
The functions of the judiciary and the police are 
complerrientary not overlapping and the combination 
of individual liberty with a due observance of law 
and order is only to be obtained by leaving each to 
exercise its own function, always of course subject to 
the right of the Court to intervene in an appropriate 
case when moved under S. 491, Criminal P. C., to 
give directions in the nature of habeas corpus. In the 
case of a cognizable offence, the*Court*s functions 
l>egia when a charge is preferred before it and not 
until then and, therefore, the High Court can inter- 
fere under S.561A only when a charge has been pre- 
wired and not before. As the police have under 
Ss. 154 and 156, a statutory right to investigate a 
cognizable offence without requiring the sanction of 
the Court to quash the police investigation on the 
gronnd that it would be an abuse of the powers of 
the Court W’ould be to act on treacherous grounds ' 
(’16) 3 A.I.R. 1916 P. C. 64, ReL on. [P 22 C 1, 2] 

No doubt if no cognizable offence is disclosed, and 
AtiU more if no offence of any kind is disclosed the 
iwlice would have no authority to undertake an in- 
vestigation and if they do so the High Court may 

• ^38) 25 A.I.E. 1938 Mad 
129, Approved. [P 22 C 2] 

(f) Criminal P. C. (1898), S. 561A— Object and 
scope of. 

It is not correct to say that S. 561A has given 
increased powers to the Court which it did not pos- 
before that section was enacted. The section 
gives no new powers, it only provides that those 
which the Court already inherently possess shall be 
preserved and is inserted, lest it should be considered 
that the only powers possessed by the Court are those 
expressly conferred by the Criminal Procedure Code 
and that no inherent power had survived the passing 
ol the Criminal Procedure Code. [P 22 C 2] 

(g) Criminal P. C. (1898), Ss. 197. 154 and 156 

_ Prohibition under S. 197 is against Court 

Police can investigate cognizable offence without 
sanction under S. 197 _ Question of sanction 
arises when charge is preferred. 

The prohibition contained in S. 197 against a pro- 
s^ution without the necessary sanction is against 
the action by any Court. Under Ss. 154 and 156 the 
^aoe have a statutory right to investigate a cogniza- 
e offence without the sanction of any Court and 
itierefore, no sancUon under S. 197 is necessary for ari 
investigation by the police into a cognizable offence. 


The question of sanction under S. 197 will arise only 
when a charge is preferred before a Court and the 
.Court’s functions begin. [p 21 C 2; P 22 C 2] 

G. D. Roberts, 11 . alloch and B. McKenna — 

for the Crown. 

C. S. Rcircastle and S. A. Ktiffin — 

ior Respondent. 

Lord Porter. — This api>eal is brought 
from a judgment and order of the High Court 
of Judicature at Lahore dated 24th October 
1941 (Criminal Revision Side). The question 
raised is stated, and their Lordshi^w think 
correctly stated, in the case presented by the 
respondent to be whether the High Court had 
power, under S.561A, Criminal P. C., to quash 
all proceedings taken in pursuance of two first 
information reports. The complainant in eacii 
case was one S. M. Saleh : the earlier report 
was made on 3lst August 1941, and the later 
on 5th September of the same year. The offence 
in the first is stated to be in breach of S. 420, 
Penal Code. The facts are set out in a loose 
and slovenly manner and condescend on little 
exact detail. The result is that it is at least 
doubtful whether the offence should not have 
been described as committed in breach of S. 417 
instead of section 420 ; the vital difference be- 
tween the two l)eing that whereas an offence' 
against the latter section is a cognisable one,^ 
that against the former is non-cognisable and> 
investigation of it can only be undertaken by; 
the police on the instructions of a Magistrate.' 
whereas in the other case the police can act: 
on their own motion under Ss. 154 and 156, ' 

Criminal P. C. 

However this may be, and however the 
offence may be described in the report itself, 
their Lordships are satisfied that there can 
rightly be spelt out of it an offence against 
S.409, which is also a cognisable offence and 
possibly also one against s.420. Apart from 
this, the later reix^rt though again it condes- 
cends upon rather meagre particulars, plainly 
indicates an accusation of an offence against 
S.409 and the offence is so described. In their 
Lordships’ view therefore both information 
reports charge the accused man with cognisa- 
ble offences under which the police are entitled 
to inquire without a Magistrate’s order. Their 
Lordships think it right to set out these mat- 
ters because it was strenuously argued before 
them on behalf of the respondent that the only 
accusation of which account could be taken 
was that contained in the first of the two re- 
ports, that the offence there charged was a 
non-cognisable offence and therefore the police 
were precluded under S. 155, Criminal P. C', 
from inquiring into it without a Magistrate's 
order. 

The argument as their Lordships under- 
stood it was that the only information report 


A. I. R. 


20 Privy Council Kmi'EUOR v. Naziu Ahmad (Lord Porter) 


under ss. 154 to 15G, Criminal P. C., was that 
recorded on Sl-it August 1941, tho,t the allega- 
tions recorded at a later stage of 5th September 
were not an information rejx^rt, but a state- 
ment taken in the course of an investigation 
under Ss. IGI and 162 of the Code, that there 
was thei'efore no rei)orted cognisable offence 
into which the police were entitled to enquire, 
but only a non-cognisable offence which re- 
quired a Magistrate’s order if an investigation 
was to be authorized. Their Lordships cannot 
accede to this argument. They would point 
out that the resiKDndent in his case treats each 
• locumcnt as a separate information report 
and indeed, on the argument presented on his 
liehalf, rightly so, since each discloses a sepa- 
rate offence, the second not being a mere 
amplification of the first, but the disclosure of 
further criminal activities. But, in any case, 
the receipt and recording of an information 
report is not a condition precedent to the set- 
'ting in motion of a criminal investigation. 
'No doubt in the great majority of cases, crimi- 
inal prosecutions are undertaken as a result of 
'information received and recorded in this way 
but their Lordshiiks see no reason why the 
police, if in |>osse3sion through their own know- 
ledge or by means of credible though informal 
intelligence which genuinely loads them to the 
Ixjlief that a cognisable offence has been com- 
mitted, should not of their own motion under- 
take an investigation into the truth of the mat- 
iters alleged. Section 157, Criminal P. C., when 
directing that a i)oUc(* officer, who has reason 
to suai)ect from information or otherwise that 
an oft’oucc which he is enqxjwered to investi- 
jgate under s. 15G has Ixjcn committed shall 
proceed to investigate the facts and circum- 
stances, supiwrts this view. In truth the provi- 
sions as to an information reiK>rt (commonly 
called a first information reix)rt) are enacted 
for other reasons. Its object is to obtain early 
^information of alleged criminal activity, to 
record the circumstances Ix'fore there is time 

1 

ifor them to be forgotten or embellished, and 
'it has to be remembered that the reixirt can 
bo put in evidence when the informant is exa- 
unined if it is desircxl to do so. 

As has already l)ceu pointed out, the ros- 
pondent himself sjx'aks of two information 
rejxii’ts in the case presented for their Lord- 
.shiijs’ consideration. Though the High Court 
in their judgment discussed the question whc- 
ther the only criino formally disclosed was 
not cognisable and if so whether the investi- 
gation based ui)on the information report of 
:^0th August should not l)c (|uashcd, they gave 
no decision on the matter, saying only that it 
raised a difficult ixiint of law which they found 
it unnecessixry to decide. They then proceeded 
to determine the loint at issue upon other 


grounds which are those raised in the cases 
presented to their Lordships. These it is now 
necessary to discuss. 

It appears that S. M. Saleh was the son of 
Sheikh Rahmatullah who died in 1924 and 
that some time after his death disputes arose 
between his children including S. M. Saleh as 
to the partition of his property. In this dis- 
pute arbitrators were originally app)ointed but 
their authority to act was aRerwards with- 
drawn. One of the assets was a business which 
had been carried on by the father and after 
bis death was continued by the wife and cbil- 
dren as a single partnership concern accord- 
ing to the respective shares in the property 
left by the deceased man, and in 1937 a suit 
was begun by Saleh against his brothers and 
sister for partition of the family property and 
for dissolution of the partnership and rendi- 
tion of accounts The respondent is the Special 
Official Receiver of the High Court. Lahore, 
and was in that capacity appointed on I7th 
August 1937, as Receiver in this suit. The cri- 
minal charge which the police were investigat- 
ing concerns his activities in the receivei*ship 
and his alleged behaviour in seeking the ap- 
pointment. According to Saleh ho was persua- 
ded by the respondent by means of various 
fraudulent representations to undertake the 
suit and to ask that the respondent should be 
appointed Receiver of the property. If this story 
is true there is no doubt but that Saleh was 
a party to an appointment made for the pur- 
ixjse of overreaching his bi-others and sister. 
At a later stage, however, Saleh became dis- 
satisfied with the activities of the respondent 
as Receiver and on 27th June 1939, applied to 
have him removed from the receiver^ip and 
supported his application by an affidavit sworn 
on 9th June. The grounds of the application 
were substantially the same as those put for- 
ward in the two information reports os crimi- 
nal acts calling for a prosecution. 

The Subordinate Judge refused to accede to 
the application, but the Receiver voluntarily 
resigned and Saleh and one of his brothers 
S, A. Mannan were apix)inted in his place. In 
order to clarify the \X)sition however, the Sub- 
ordinate Judge, a short time afterwards, viz., 
on 30th August 1939, directed the resixmdent to 
continue in ixissession of certain property, the 
subject-matter of the suit, notwithstanding that 
ho had ceased to be Receiver. From these two 
orders Saleh ap^iealed to the High Court which 
on 4th April 1940, dismissed the api'ieal with 
costs observing : 

*‘It appears that the charges aro baseless and that 
no loss attributable to the conduct of Khwaja Nazir 
Ahmad can bo shown. The charges it is clear from 
the ivcord have been made recklessly and without 
any attempt to examine tbo history of the case, n 
proper consideration of which would have prevented 
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any reasonable person from using such terms as 
fraud and dishonesty. It is most improper that such 
charges should be made without any justification.” 

The next step appears to Lave been taken 
by one K. L. Gauba, a barrister who had 
?*epresented Saleh in certain of the proceed- 
ings. This gentleman on 7th August 1941, 
made a written complaint to a District Magis- 
trate charging the respondent with a number 
of crimes and amongst others referred to the 
charge made by Saleh and enclosed his client's 
affidavit of 9th June 1939, in support of his 
application for the dismissal of the respondent 
from his receivership. The District Magistrate 
made an order for investigation into the 
charges and under this order the respondent’s 
records were seized by the police on 2Vth 
August. Thereupon the respondent petitioned 
the High Court on 28th August 1941, for their 
release and for stay of the investigation on 
the ground that he was a public servant within 
the definition of the Penal Code, and therefore 
under S. 197, Criminal P. C., exempt from inter- 
ference by any Court without the previous 
sanction of the Government. A day later the 
Crown presented a petition to the Court of 
Sessions Judge, Lahore, for revision of the 
Magistrate’s order, asking that the record might 
be forwarded to the High Court under S. 438 
of the Code with a recommendation that 
the proceedings might be quashed as being 
void ab initio having been held without juris- 
diction, and that pending the final decision of 
the petition by the High Court further pro- 
ceedings might be stayed and the Senior 
Superintendent of Police, Lahore, ordered not 
to take any further action by way of investi- 
gation. 

It appears that some application was also 
made by the respondent to the then Chief 
Justice who on 28th August sent a telegram 
to the District Magistrate ordering him to stop 
all proceedings until further orders from the 
Chief Justice and to return all records imme- 
diately which had been taken by the police. 
The District Magistrate acted in accordance 
with the instructions contained in the telegram 
and issued the necessary orders to the police 
who complied with them. Thereupon, Mr. 
Gauba filed a revision petition against the 
order of the District Magistrate staying further 
proceedings. Both matters came before the 
learned Sessions Judge who felt that he was 
bound by the order of the then Chief Justice 
and on 3rd September stayed further proceed- 
ings, and forwarded the revisions to the High 
Court to be disposed of at the same time as 
the connected revision already jpending there. 

Meanwhile Saleh had lodged the two infor- 
mation reports already referred to and as a 
result the police again demanded the papers 


which they had originally seized iiiKler Mr. 
Gauba’s complaint and began an investigation 
into the crimes alleged. The immediate con- 
sequence was a further petition by the ve.s- 
pondent submitting that the registration of 
the information report of 3lst August jukI the 
proceedings taken on it wore illegal and un. 
warranted by law and requesting the High 
Court to order the Magistrate to direct that 
the hooks should be returned by the ix)lice and 
that the investigation might be stayed and 
depend upon the result of the petition filed b\- 
Mr. Gauba. An interim stay was granted 
during the vacation and the hearing before 
the High Court took placeon 24th October I94i. 
Two matters were then considered, firstly the 
Court's right to take cognizance of Mr. Gauba s 
petition which was opposed by both the res- 
pondent and the Crown and in respect of 
which there were cross petitions asking that 
the proceedings be quashed, and secondly 
what, if any, order should be issued by way 
of interfering with the investigation begun by 
the police on Saleh’s information reports. 

As to the first, the High Court held that; 
the matters complained of by Mr. Gaubn 
concerned the action of the respondent in his 
official capacity as Receiver and therefore that 
he being a public servant not removable from 
his office without the sanction of the local 
government, and having been accused of an 
offence as such public servant, S. 197, Criminal 
P. C., precluded any Court from taking cogni- 
zance of the offence without the previous 
sanction of the Government having power to 
order his removal. They accordingly dismissed 
the complaint and quashed the order of the 
District Magistrate, In that case Mr. Gauba 
had petitioned the Court, The prohibition con- 
tained in s. 197 is against action by any CourtI 
and in these circumstances the decision of 
the High Court was accepted and its order is 
not the subject of any appeal. The action of 
the police in investigating Saleh’s charges is a 
different matter. The position in and time at 
which a Court is required to take cognizance 
of the matter has not yet been reached and 
the only question arising upon this part of the 
case or discussed before their Lordships is 
whether the Court which in its inherent juris- 
diction under S. 561A, Criminal P. C., has power 
to make such orders as may be necessary to 
prevent abuse of the process of the Court or 
otherwise secure the ends of justice, is, in the 
present case justified, in using their powers to 
quash the police investigation. 

The High Court decided that it was entitled 
to quash the proceedings and prohibit the 
investigation. Their grounds appear to have 
been that similar charges were levelled against 
the respondent four years earlier. Some of 
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these chai'^es they saicl wete then actively 
disproved and the rest held to be unfounded 
in an enquiry held as a consequence of the 
:ipi)Iication to remove the resix)ndent from his 
|Ost ot Receiver of the property. In those and 
in these proceedings as the High Court points 
out Saleh accused himself of having been a 
})arty to a corrupt conspiracy to defeat the 
cuds 01 justice. The Judges api)ear to have 
made a careful examination of the previous 
record, to have come to the conclusion that 
Saleh’s evidence was unacceptable, and to 
have searched the record.s of the police investi- 
gation until it was stopiKid, in order to see if 
any information Ix^yond that contained in the 
earlier proceedings was forthcoming. In the 
result they found none. All this may be good 
ground for a rejection of Saleh’s accusation 
and a dismissal of any prosecution launched 
upon his information if such a prosecution 
ultimately takes place and if the Court are 
then satisfied that no crime has been estab- 
lished. But that stage has not been reached. 
It is conceded that the findings in a civil pro- 
ceeding are not binding in a subsequent pro. 
secution founded uix)n the same or similar 
allegations. Moreover, the police investigation 
was stopped and it cannot be said with cer- 
tainty that no more information could be 
obtained. But even if it were not it is the duty 
of a criminal Court w’hen a prosecution for a 
crime takes place before it to form its own 
view and not to reach its conclusion by 
reference to any previous deci.sion w’hich is 
not liinding upon it. 

In their Lordships’ opinion however, the 
more serious aspect of the case is to be found 
in the resultant interference by the Court with 
the duties of the police. Just as it is essential 
that every one accused of a crime should have 
frce^access to a Court of justice so that he may 
he duly acijuittcd if found not guilty of the 
ottence with which he is charged, so it is of 
the utmost imjxirtance that the judiciary 
should not interfere with the police in matters 
which are within their province and into 
which the law imposes upon them the duty of 
enquiry. In India as has been shown there is 
la statutory right on the part of the ix>lice to 
jinvestigate the circumstances of an alleged 
congnizablc crime without requiring any 
authority from the judicial authorities, and it 
would, as their Lordships think, be an unfor- 
tunate result if it should l)e held ixissiblo to 
interfere with those statutory rights by an 
exercise of the inherent jurisdiction of the 
Court. The functions of the judiciary and the 
police are complementary not overlapping and 
the combination of individual liberty with a 
due observance of law and order is only to be 
obtained by leaving each to exercise its own 


function, alway.‘=», of course, subject to the 
right of the Court to intervene in an appro- 
priate case when moved under S. 491, Crimi- 
nal P. C., to give directions in the nature of 
habeas corpus. In such a case as the present, 
however, the Court’s functions begin when a 
charge is preferred before it and not until 
then. It has sometimes been thought that 
S. 6G1A has given increased powers to the 
Court which it did not jxjssess before that sec- 
tion was enacted. But this is not so. The sec- 
tion gives no new powers, it only provides! 
that those ■which the Court already inherently 
possess shall be jireserved and is inserted, as 
their Lordships think, lest it should be consi- 
dered that the only powers possessed by the 
Court are those expressly conferred by the 
Criminal Procedure Code, and that no inherent 
power had survived the passing of that Act. 

No doubt, if no cognizable offence is disclosed,! 
and still more if no offence of any kind is dis- 
closed, the ix)lice would have no authority to 
undertake an investigation and for this reason 
Newsam J. may w’ell have decided rightly in 
A. I. R. 1938 Mad. 129.^ But that is not this 
case. 

In the present case the ixjlice have under 
Ss. 154 and 156, Criminal P. C., a statutory right 
to investigate a cognizable offence without re- 
quiring the sanction of the Court, and to that 
extent the case resembles 44 cal, 535^ in which 
as the High Court lias pointed out their Lord- 
ships Board expressed the view that to dis- 
miss an application on the ground that it 
would be an abuse of the powers of the Court 
might be to act on treacherous grounds. Ofl 
course, in the present case as in the petition 
brought by Mr. Gauba no prosecution is possible 
unless the necessary sanction under S. 197, Crimi- 
nal P. C., has first been obtained. But that stage 
like the stage at which the Court may legiti- 
mately intervene has not, in their Lordships’ 
opinion, yet been reached. The question so fai- 
ls one of investigation, not prosecution. In 
accordance with their view, their Lordships 
will humbly advise His Majesty that the ap- 
peal should be allowed the decree and order 
of the High Court quashed and the investiga- 
tion permitted to proceed. 

o.N. Appeal allcwetl. 

Solicitors for the Crown--5oRci/or, India 0/jice, 

Solicitors for Respondent — Spcechlry, Mum ford 
iC Craig. 

L (’38) ‘>r> A. I. R. 1938 Mad. 129 : 173 I. C. 14, 

M. M. S. T. Chidambaram v. Shannuigam RoUai. 
2. (*1G) 3 A. I. R. 1916 P. C. 64 : 44 Cal. 535 : 44 

I. A, 11 : 39 I. C. 788 (P. C.), ChUatrapit Singh 

Dngar v. Kharag Sing Lacbmiram. 
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(From Allahabad) 

17th October 1944 

Lord Porter, Lord Goddard and 
Sir Madhavan Nair 

Lala Ma7i Mohan Das — Appellant 

V. 

Janki Prasad and others — Respondents. 

Privy Council Appeal No. 10 of 1942; Allahabad 
Appeal No. o6 of 1938. 

(a) Trust — Co-trustees — One of trustees can- 
not act alone. 

In England as well as in India in the case of co- 
trustees the office is a joint one. Where the adminis- 
tration of the trust is vested in co-trustees, they all 
form as it were but one collective trustee, and there- 
fore must execute the duties of the office in their 
joint capacity. It is not uncommon to bear one of 
several trustees spoken of as the acting trustee hut 
the Court knows no such distinction; all who accept 
the office are in the eyes of the law acting trustees. 
If any one refuse or be incapable to join, it is not 
competent for the others to proceed without him, 
but the administration of the trust must in that case 
devolve upon the Court. The act of one trustee done 
with the sanction and approval of a co-trustee may 
be regarded as the act of both. But such sanction 
or approval must be strictly proved. Therefore the 
transfer of the idol’s property executed by one only 
of the trustees of the idol cannot bind tbe idol: {’15) 
2 A.I.R. 1915 Cal. 33, Approved. [P 28 C 1] 

(b) Transfer of Property Act (1882, as amended 
in 1929), S. 92, Para. 3 — Subrogation— Meaning 

of — Conventional or contractual subrogation 

Principle of. 

The doctrine of subrogation is in essence a simple 
matter. It means the substitution of one creditor for 
another. The right mentioned in S. 92 referred to 
usually as “conventional or contractual” subrogation 
is founded upon the principle of an agreement be- 
tween a borrower and a lender, that the lender shall 
be subrogated to the rights of the original creditor. 

, ^ [P 28 C 2; P 29 C 1] 

(c) Transfer of Property Act (1882, as amend- 
ed in 1929), S. 92, Para. 3 — Stranger lending 
money to mortgagor to redeem mortgage when 
can claim subrogation — Law before and after 
amendment indicated - Stranger held not entitled 
to subrogation as amount not lent to mortgagor 
— Nor could he recover amount lent from mort- 
gagor on equitable principles even though mort- 
gage property had benefited thereby. 

To entitle one to invoke the equitable right of 
subrogation under tbe Act as it stood before the 
amendment of 1929, he must either occupy the posi- 
tion of a surety of the debt, or must have made the 
payment under an agreement with the debtor or 
creditor that he should receive and hold an assign- 
ment of the debt as security or must stand in such a 
relation to the mortgaged premises that his interest 
cannot otherwise be protected. Thus, a mere stranger 
who hadjent money to tbe mortgagor to redeem the 
mortgage and who was neither a surety of the mort- 
gage debt nor interested in the property had in order 
to succeed on the equitable doctrine of subrogation to 
prove that there was an agreement between him and 
debtor or creditor that he should receive and 
hold an assignment of the debt as security : 2 I. A 
131 (P.C.) and (’40) 27 A.I.R. 1940 P. C. 38, Rel. on. 

w* .V . [P29C2;P30C1] 

After the amendment of the Act, the right of 

subrogation can be claimed by the lender under 


S. 92 para. 3 only if tbe mortgagor has by a re<’i-- 
tered instrument agreed that he aliall bo so subrogu- 
ted. The right can no longer bo claimed or granted 
as before, on very slight evidotico or what may 1- 
described as tbe semblance of an agreement. 

[P 30 C 1 

In 192G .4 who was one of the trustees of an idc'i 
mortgaged to B certain property belonging to th*. 
idol along with his brother atid hi.s son claiming th-.' 
property as their own family property. In the wbol- 
of tbe mortgage deed, there was no mention that thr- 
idol bad any rights in the property although the 
necess ty for the loan was said to be to avoid the sa.W 
of the property in execution of a mortgage decree 
against the idol. But it was stated that the proport” 
had to be safeguarded as it was likely to prove benL 
ficialto the family and the minor aud not to the idol. 
In cl. (8) of tbe mortgage deed it was stated that th“ 
creditor shall have all powers and rights of sale bv 
auclion which the mortgagee decree-holder hail 
under the mortgage decree in satisfaction of which 
the property had been advertised for sale : 


vuttv me uocumeni oy its terms did not 
purport to mortgage the interest which the idol hiu\ 
in the property and therefore any interest which the 
idol had in the property could not be proceeded 
against by the creditor; [p 27 C 2 > 

(2) the creditor B in order to claim subrogation 
under S. 92 para. 3 had to prove that the monev 
had been advanced to the mortgagor. The creditor 
bad failed to prove that as the money was advanced 
not to tbe idol (mortgagor) through its trustees but 
to A ^rsonally who could not by himself represent 
the idol. Nor could the agreement in cl. (8) of tbe 
mortgage deed give tbe creditor B a right of subro 
gallon under S. 92 para. 3 as at best it was only an 
agreement by a single trustee and not by all tbe 
trustees so as to make it binding on the idol; 

[P 29 C 11 

(3) nor could the creditor claim subrogation under 

the Act as it stood before the amendment of 1929 as 
there was no agreement between him and the mort ’ 
gagor idol or tbe mortgagee decree-holder giving him 
that right. The mere fact that the money borrowed 
from him was used for paying off previous mortgage 
did not entitle him to the beneht of the discharged 
security; [P 30 C 1] 

(4) it was not m every case in which a man had 
benefated by tbe money of another that an obligation 
to repay that money arose. The question was not to 
^ determined by nice considerations of what may be 
fair or proper according to the highest morality. To 
support such a suit there must be an obligation 
express or implied to repay. It was well settled that 
there was no such obligation in the case of a volun- 
tary payment by one person of another’s debt The 
creditor therefore could not recover tbe amount lent 
from the idol on general principles of justice and 
equity even though the idol had got the propertv 
freed from liability with the aid of the creditor’^ 
money because there was no obligation express or 
impued on the idol to repay : 2 I. A. 131 (P.C.), Rel. 

[p 30 c n 

Sir Thomas Strangman a-nd A. O. P. Pullan 


C. S. Rewcastle and W. Wallach appellant. 

for Respondents. 

Sir Madhavan Nair— This is an appeal 
from a decree of the High Court of Judicature 
at Allahabad dated leth September 1938 which 
reversed a decree of the Court of the Subordi- 
nate Judge at Allahabad dated I8th August 
1934 and dismissed the plaintiff’s suit with 
costs. The plaintiff — the appellant before the 
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hoarfi is a money-lender, and the appeal 

M.rises ont of a suit instituted by him as a 

of the suit property on a mortgage 
riated Ith December 1926 executed by defen- 
dants 1 t-o n - - respondents 1 to 3 in this ap- 
peal. Those defendants did not contest the 
suit. In the plaint, JanUi Prasad, defendant 1, 
was descril>ed as 

lor self and a-? the ‘nnilwalli’, manager and ‘kar- 
ksin’ of Thakurdwara Sri Behariji iMahraj, installed 
M the temple situate in Mohalla Sarai Mir Khan, 

1 ’ity Allahabad.” 

As this description did not say whether the 
rieity, Sri Behariji Mahraj — hereinafter rc- 
U'rrcd to as the deity or the idol — was or was 
not a party to the suit, and whether the plain- 
riff wanted a decree against Sri Behariji 
Vfahraj, defendant 4, now respondent 4. Sri 
Sehariji was made a party through the Re- 
coiver appointed by the District Judge in Suit 
NO. 14 of 1932, a suit which had been filed by 
the plaintiffs in Suit No. 85 of 1927, under 
s. 92, Civil P. C., to have Janki Prasad (res- 
pondent l) and Gopi Nath removed from the 
luutwalliship of the idol. Attention will be 
drawn in the course of this judgment to these 
f-wo suits. The original plaint was subsequently 
amended by the addition of para. (7) (A) which 
is as follows : 

[1) (A) ‘‘That .Tanki Prasad, defendant 1, did not 
in the mortgage deed sued on, write himself as the 
‘mutwalli’, manager and ‘karkun‘, of the Thakur- 
dwara of Sri Behariji Mahraj installed in the temple 
'situate in Mohalla Sarai Mir Khan, even then as the 
amount of consideration of the mortgage deed was 
paid for the protection of the property of Sri Behariji 
Mahraj, defendant 4, and as defendant 1 is the 
‘ mutwalli’, manager ‘karkun’ of Sri Behariji Malm- 
.raj it is also binding on the Thakurdwara of Sri 
Behariji Mahraj installed in the temple situate in 
Mohalla Sarai Mir Khan, City Allahabad, Sri Bcha- 
riji Mahraj has been made a party to the suit.” 

Later, on 22nd February 1934, the plaint was 
further amended alleging that defendants 1 
to 3 (respondents 1 to 3) were the owners of 
tl^o property in suit. A written statement was 
filed by the Receiver on behalf of the idol. 
Therein it was stated that Janki Prasad (res- 
pondent i) could not and did not proi^rly 
safeguard the interests 

“of the idol; that the mortgage is not binding on the 
idol as it was executed by Janki Prasad as the owner 
of the property; that assuming there was a debt 
binding on the idol, Janki Prasad and other trustees 
were bound to pay it out of the income of the trust 
property which was sufHcient to pay for the debt;” 

and that the property of the idol was not in 
danger of being sold nor could it be sold in 
execution. 

The main question in this appeal is, whe- 
iher on the facts herein set forth the appellant 
is entitled to a mortgage decree which will be 
iiiuding on the idol, respondent 4. The facte 
giving rise to this litigation may bo summa- 
rised as follows: In 1865, one Jagannath died 


childless leaving his widow Lalti Bibi and two 
items of properties, referred to in the suit as 
NOS. 14 and 15. Property No. 14 is the subject- 
matter of the suit mortgage. It consisted of 
four shops in Chowk Allahabad. In 1894, Lalti 
Bibi applied to the Allahabad Municipality 
for permission to reconstruct item No. 15 as a 
temple. The permission was granted. On 15th 
July 1895 she mortgaged property No. 14 for 
Rs. 3000 to reconstruct the temple. On 7th 
July 1903 Lalti Bibi executed a “will” by 
which she dedicated certain proi^erties includ- 
ing property No. 14 to the idol, Sri Behariji 
AIahraj,and appointed executors and trustees 
for the puiqx)se of carrying out the objects 
mentioned in the “will”. The “will” recited 
that she had been empowered by her husband 
to make the dedication of the properties. On 
4th March 1907, she executed another “will” 
similar in terms to the first, but appointing 
different executors and trustees, namely, Janki 
Prasad (respondent l), Gopi Nath, and Jugal 
Kishore. Janki Prasad was appointed manag- 
ing trustee. The “will” stated that she had 
received the properties by right of inheritance 
from her husband, that she had constituted 
the idol the o\vnev of the properties after her 
death, and that none of the managei*s should 
deal with the profierties for their own pur- 
pose or benefit. On ilth July 1907 Lalti Bibi 
mortgaged the property No. 14 for Rs. 4000 to 
another idol, Sri Thakurji through its mana- 
gers, including one Kishan Lai and Janki 
Prasad, and paid oft’ the mortgage of I5th July 
1895. On 25th November 1908, Lalti Bibi died. 

On 19th July 1913 the Secretary of State 
for India instituted Suit No. 95 of 1913, in the 
Court of the Subordinate Judge at Allahabad 
against Mukandi Lai, the father of Janki 
Prasad, and Janki Prasad, claiming the pro- 
l^erties left by Jagannath on the ground that 
he had left no heirs, and that on the death of 
his widow, the properties were escheat to the 
Crown. In that suit, Janki Prasad filed a writ- 
ten statement claiming that he is “the mut- 
walli, manager and superviser" of the property 
in dispute which comprised Nos. 14 and 15, 
and that the idol is the “ owner ” of the pro- 
perties. Mukandi Lai denied the plaintiff’s 
claim; he stated that his grandmother was tlie 
“daughter of the uncle” of Jagannath, that 
other relations wore alive, and that ho was not 
liable to mesne profits. The trial Court passed 
on 22nd March 1915 a decree in favour of the 
plaintiff, but that deci*eG was set aside by the 
High Court on appeal, on 2Sth January 1919 
on the ground that the Secretary of State hod 
failed to prove that there were no heirs. On 
11th July 1919, Sri Thakurji instituted Suit 
NO. 141 of 1919, in the Court of tlio Subordi- 
nate Judge at Allahabad against the idol» res- 
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pondent 4, through its managers Janki Prasad 
{respondent l), Gopi Nath and Jugal Kishore 
claiming Rs. 8033-6-6 as due on the mortgage 
dated 11th July 1907 and sale of the property 
on failure to pay the money. It is noticeable 
that though Janki Prasad was sued as repre- 
senting the idol, he stated that his father 
Mukandi Lai was the owner of the property; 
he also stated that the mortgage is not bind- 
ing on the idol under any circumstance. On 
30th June 1920, the Subordinate Judge passed 
a preliminary decree for sale. On 30th May 
1923, the High Court in appeal No. 41 of 1921, 
upheld the decision of the Subordinate Judge 
observing in the course of the judgment that 

“It is somewhat difficult to understand the position 
taken by defendant 1 in this case, that is to say, it 
is not at all clear under what title defendant 1 is 
laying claim to the property which was mortgaged.” 

The grounds of the High Court’s decision were 
as follows : 

“There is no proof of any ‘will’ executed by 
Jagannath in favour of the defendants (appellants) 
and it follows, therefore, that the only title which 
they can show to the property now sought to be 
rendered liable for the mortgage debt is the ‘will* 
executed by Lalta Bibi. That being so, they are 
bound to discharge the mortgage.” 

On 8th May 1924, a final decree for sale was 
passed for Rs. 12,043-10-0 by the Subordinate 
Judge. During the pendency of the suit, 
Jugal Kishore had died, and by the time of 
the final decree Gopi Nath, the other trustee, 
had apparently ceased to act. During the 
pendency of the appeal, both Mukandi Lai 
and Janki Prasad carried on litigations in one 
case up to the High Court, against a tenant 
of the property for arrears of rent; for the 
purposes of this appeal, it is sufficient to say 
that the claim of Janki Prasad was ultimately 
disallowed while that of Mukandi Lai was 
upheld on the grounds that Lalta Bibi had 
no right to make a “will” and that Mukandi 
Lai was Jagannath ’s heir. 

On or about 1st January 1926, Mukandi 
Lai died, and on 30th March 1926, his sons, 
Janki Prasad and his brother, Brij Mohan, 
instituted suit No. 54 of 1926 in the Court of 
the Subordinate Judge at Allahabad against 
Sri Thakurji for a declaration that the decree 
in suit NO. 141 of 1919 was null and void as 
against their right of ownership of the four 
shops and that the property in dispute was 
not saleable in execution of the decree passed 
in the said suit. The suit was dismissed on 
20th August 1926. On 1 st November 1926, a 
proclamation in suit No. 141 of 1919 was passed 
for the sale of the four shops on 9th Decem- 
ber 1926. Then, on 4th December 1926, Janki 
Prasad approached the appellant for a loan 
on a mortgage of the suit property to pay off 
the decretal amount. The parties to the deed 
were Janki Prasad, his brother Brij Mohan, 
1945 K/4a 


and the latter’s minor son — respondents l to 
3 in the present appeal: the security consisted 
of the four shops (the suit proi>erty); the con- 
sideration was Rs. 14,500 of which Rs. 13,958-13-6 
were left with the appellant for payment to 
the decree-holder: the balance was accounted 
for by the cost of the stamp, certain payments 
for bouse tax and repairs and a sum of 
Rs. 168-9-G paid to the mortgagors in cash. 
Payment to the decree-holder was duly made, 
the actual amount being Rs. 13,949-14-7 of 
which Rs. 402-8-0 was refunded. The appellant 
advanced the money under the deed after 
taking legal advice. The deed recited the death 
of Lalta Bibi in 1908 and then proceeded as 
follows : 

“After her death Mukandi Dal our father remain- 
ed in possession by right of inheritance. After the 
death of Lala Mukandi Lai, we, the executants, 
have been in proprietary possession and occupation 
of the house property aforesaid. The debt aforesaid 
in satisfaction of which the above mentioned house 
has been advertised for sale was incurred under a 
mortgage deed executed by Mt. Lalta Bibi aforesaid 
and the amount of the mortgage deed had been held 
to have been borrowed for lawful and valid expenses 
by the Hon’ble High Court at Allahabad in first 
appeal No. 41 of 1921. The liability of the debt 
aforesaid has been laid on the house sought to be 
.sold by auction. It is, therefore, very necessary to 
pay this amount in order to safeguard the property 
which is likely to prove beneficial to the family and 
to the minor.” 

Clauses 2, 5 and 8 of the deed were as follows: 

“(2) We shall repay in full the entire amount of 
this mortgage-deed, the principal along with interest 
in five years.” 

“(5) For the satisfaction of the creditor and in 
order to secure payment of the amount of this 
mortgage-deed, the principal along with interest, \vc 
have mortgaged without possession house No. 14 
aforesaid, comprising four shops specified as given 
below, without the exception or omission of any 
right or thing together with its site and all the rights 
and interests appertaining to the house aforesaid, 
held by us at present or which we might acquire in 
future, which does not stand hypothecated or 
pledged to anyone other than under the decree men- 
tioned above in satisfaction of which it has been 
advertised for sale and which is free from all sorts of 
charges and claims of others. We shall not mortgage 
or transfer in any other manner the mortgaged pro- 
perty noted below to anyone till payment in full of 
the amount of this mortgage-deed. If we do so, it 
shall be invalid in face of this document.” 

“(8) The creditor shall have and shall continue to 
have all powers and rights of sale by auction which 
the decree-holder in suit No. 41 of 1921 aforesaid 
has in satisfaction of which the property has been 
advertised for sale.” 

“Suit NO. 41 of 1921” ill cl. (8) i3 a slip iov 
appeal No. 41 of 1921 that being the appeal 
against the decree in suit no. 141 of 1919. 

On 27th July 1927, Kishan Lai and others 
as “worshippers of the temple” of the idol 
instituted suit NO. 85 of 1927 in the Court of 
the Subordinate Judge at Allahabad against 
respondent l and Gopi Nath, the surviving 
trustees of the idol and its properties, for a 
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<lorlanitioii that proportios Nos. 14 anti 15 he 
tloclarcd a wakf proi>erty belongin'^ to respon- 
dent 4 (the idol) and that the defendants are 
trustees. In jiara. 2 of the plaint, it was set 
out that respondent i now claimed the jn-o- 
jx'rty and denied it to be wakf property 
belonging to respondent 4. Respondent 1 filed 
a written statement in which ho stated, 
amongst other pleas, that he was not in iios- 
scssion of the properties under any trust, nor 
was the ju-oixu-ty wakf. lie said this was so, 
as a result of the decision in suit No. 05 of 
1913, the suit by the Secretary of State for 
India — and of the litigations carried on by his 
father against tenants by which the wakf 
created by Lalta Ribi became infructuous, and 
the whole prO{>erty went into the possession of 
Mukandi Lai on whose death he and his 
brother succeeded to it. The Subordinate Judge 
held that it was not shown that Jagannath 
had given authority to his wife to create a 
trust and that therefore the property was not 
trust property. On 11 th May 1932, the High 
C’o\irt on appeal held that Lalta Bibi had 
made the wakf on the authority of her hus- 
band, that the property was validly dedicated 
by her to the idol as a ])ublic endowment and 
that resiondent 1 and Oopi Nath had become 
validly appointed trustees. The decree of the 
Hubordinatc Judge was accordingly sot aside. 
Against this decree an appeal was tiled in the 
Privy Council and on 5th March 193G, was 
dismissed for want of prosecution. 

Meanwhile, on iGth July 1932, the appellant, 
the mortgagee, filed the suit (o. S. No. 47 of 
1932) which has given rise to this appeal. 
Kvidently, when the High Court gave ite 
judgment on llth May 1932, holding that the 
dedication of the property was valid, he must 
have considered it was high time to file a suit 
to recover his money. To complete the narra- 
tive, their Lordships must refer to two more 
litigations. On 8th December 1932, Brij Mohan 
(respondent 2, brother of respondent l) insti- 
tuted suit NO. 83 of 1932 in the Court of the 
Subordinate Judge at Allahabad against 
Kishan Lai and three others — plaintiffs in 
Suit NO. 85 of 1927 — for a declaration that the 
property in Suit Nos. 14 and 15 was his per- 
sonal proi)erty; respondent 1 was added as 
defendant 5. It is enough to state that on 
13th February 1934, the Subordinate Judge 
dismissed the suit, holding that Lalta Bibi had 
the necessary authority of her husband to 
make the “will” of 1903. On 19th April 1938, 
the appeal filed by Brij Mohan against the 
decree was dismissed by the High Court. On 
12 th October 1932, Lai Kishan Lai already 
jnentioned and others brought Suit No. 14 of 
1932 under s. 92, Civil P. C., for the removal 
of respondent 1 and Gopi Nath from the office 


of trustees. Gopi Nath died during the pen- 
dency of the suit. On 23rd August, the District 
Judge decreed the suit and ordered respon- 
dent 1 to be removed from the office of trus- 
tee. It was in the course of this suit that Mr. 

R. N. Basu was appointed receiver of the 
properties by order of the Court dated 9th 
December 1932. As stated already, when res- 
pondents 1 to 3 failed to contest the present 
suit, the idol, respondent 4, was made a party 
to it through the receiver. The trial Court 
framed nine issues of which the following are 
material for the purposes of this appeal ; 

“1. Whether the property mortgaged belonged to 
defendants 1-3 or to defendant 4, on the date of the 
mortgage in suit ? 

2. Whether Janki Prasad, Brij Mohan Das and 
Mannu Lai executed the mortgage in suit ? Is the 
mortgage in suit binding on defendant 4 ? 

4. Whether the property in suit is liable to sale 
under the mortgage in suit ? 

6. Whether the mortgage bond in suit was exe- 
cuted by a person competent to mortgage the pro- 
perty of defendant 4 ? 

9. Whether the mortgage in suit was executed in 
the interest of defendant 4 ? If so, how does it 
affect the suit ?” 

On the above issues and other relevant 
matters the Subordinate Judge found that the 
property in suit belonged to the idol and not 
to respondents 1-3; that the deed was execut- 
ed by respondents 1-3 ; that the decree in Suit 
NO. 141 of 1919 was a valid charge on the 
trust property ; that the idol was benefited 
from the consideration of the mortgage to the 
extent of Rs. 13.547-0-0, the amount payable 
under the decree ; that respondent 1 alone 
was the de facto manager and trustee and 
was entitled to act in an emergency and save 
the property from destruction and preserve it 
for the benefit of the idol ; and that respon- 
dents 2 and 3 had no title to the property 
and that “their joining in the suit w'ould not 
affect in any way.” He further held that 
cl. 5 of the mortgage-deed which ho described 
as an “all estate clause” conveyed not only 
the title of respondent 1 expressly mentioned 
in the bond hut his title to the property as a 
trustee and manager of the idol. He stated ; 

“I agree with the contentions of the plaintiff’s 
learned counsel that in the case of transfer all the 
rights and title of the transferee whether patent or 
latent is transferred.” 

In the result, the appellant was given a 
decree for iis. 13,547-G-C together with interest 
amounting to Bs. 18,873-5-9 with proportionate 
costs against defendant 4. Shortly stated, it 
is clear from what has been said above that 
the Sulx>rdinate Judge came to the conclusion 
that though the property mortgaged under 
the deed Monged to the idol and not to the 
mortgagors it could bo proceeded against 
under the suit mortgage because (l) the ap- 
pellant by discharging the mortgage debt by 
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his loan had subrogated himself to the rights 
of the decree-holder in Suit No. 141 of 1919 in 
which he had obtained a decree for the sale 
of the suit property ; and (2) under clause (5) 
read presumably with his finding that respon- 
dent 1 was the de facto manager, the rights 
of the idol in the property had l^en validly 
mortgaged by him by mortgaging all rights 
and interest which he held, which would in- 
clude the title to the property vested in him 
as trustee of the idol also. In support of 
ground No. 1, the learned Subordinate Judge 
relied on the equitable doctrine of subrogation 
enunciated in the well-known decision in 
(1910) 2 ch. 277.^ In passing, he also referred 
to ss. 91 and 92, T. P. Act. On appeal the 
learned Judges of the High Court held that 
the appellant is not entitled to the rights of 
subrogation under s. 92, T. P. Act, which they 
held applied to the case, as the money was 
advanced to respondent l and his relatives, 
and not as required by the section, to the 
mortgagor,” the idol, “whom respondent 1 
was not representing.” They also added that 
having regard to the circumstances of the 
case the trial Court was 

“incorrect in finding that at the time of the mort- 
gage-deed in 1926 Janki Prasad was de facto 
manager and mutwaJli” 

of the idol and that he could not by himself 
represent its interests, and that the deed was 
not binding on the idol as it was not executed 
by all the trustees. They agreed with the 
Subordinate Judge on his other findings. In 
the result, the decree of the trial Court in fa- 
vour of the appellant was set aside. In this 

appeal, Sir Thomas Strangman argued that 
“in the circumstances of the case the appellant was 
entitled to be subrogated to the rights of the decree- 
holder in suit No. 141 of 1919” 

and further, he supported the judgment of 
the Subordinate Judge for the reasons therein 
given. As the question for decision is whether 
the mortgage deed is binding on the idol, their 
Lordships will first examine the terms of the 
deed to which they have already drawn atten- 
tion. After reciting the death of Lalta Bibi 
in 1908, the document states that since her 
death Mukandi Lai, father of the executants, 
had been in possession of the suit property by 
right of inheritance and since his death the 
executants had been in “proprietary posses- 
sion thereof. Then it states that it is neces- 
sary to pay the mortgage debt on the property 
which had been created by Lalta Bibi for 
valid reasons as found by the High Court in 
A. s. No. 41 of 1921, that the property is sought 
to be sold in auction and that it is necessary to 
pay the debt to safeguard the property “which 
is likely to prove beneficial to the family and 
t^the minor.” Then it says in els. 5 and 8 
17(1910} 2 Ch. 277, Butler v. Eice. ' 


that all the rights and interests appertaining 
to the house held by the executants “at pre- 
sent, or we (the executants) might acquire in 
future” are pledged for the loan and that 

“the creditor shall have all powers and rights of sale 
by auction which the decree-holder in Appeal No. 41 
of 1921 has in satisfaction of which the property has 
been advertised for sale.” 

It is clear to their Lordships that respondent l 
purported to execute the deed along with his 
brother and his son, claiming the property as 
their own family property. In the whole of 
the document from beginning to end there is 
no mention whatever that the idol has any 
rights in the property. It is no doubt true 
that the necessity for the loan was said to be 
the impending sale of the property and the 
execution of the decree against the idol, but 
the property is to be safeguarded as it is 
likely to prove beneficial to the family and 
the minor, and not to the idol. In their Lord- 
ships’ opinion the document by its terms does 
not purport to mortgage the interests which 
the idol has in the property. This is the opi- 
nion of the High Court as well as of the trial 
Court also; if so, it is difficult to see how 
under the express terms of the document any 
interest which the idol has in the property 
can be proceeded against. 

The Subordinate Judge, however, thinks its 
interests in the property have been mortgaged 
because of cl. 5 of the deed, read in the 
light of his finding that at the time of the 
deed respondent l “alone” was the de facto 
manager and trustee of the idol and was en- 
titled to act in emergency. Shortly put, the 
reasoning is that cl. 5 of the deed by mort- 
gaging all his rights in the property has mort- 
gaged his rights as a trustee of the idol also 
and as he “alone” was, as the result of his 
finding, the de facto trustee, the entire inter- 
est of the idol has been validly mortgaged 
under the document. Assuming that the Sub. 
ordinate Judge’s interpretation of clause 5 is 
fight, to support his finding it is still neces- 
sary to show that at the time respondent l 
alone” was the de facto manager and trustee 
of the idol entitled to act in emergency. On 
this point the learned Judges of the High 
Court have come to the conclusion that in 
the circumstances of the case 

“Janki Prasad neither purported to represent Sri 
ihakurji (the idol) nor would he have been a prouer 
person to represent SriThakurjiin any transaction.” 

Their Lordships are in accord with this opi. 

nion. As they read the “will” of Lalta Bibi, 

though some powers are given to the trustees 

to act singly in para. 12, the document, as 

pointed out by the High Court, does not give 

to a single mutwalli any power to execute a 

deed of transfer — nor is such a power given 

to him by law. In the suit by the Secretary 
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of State for India (suit No. 95 of 1913) respon- 
dent 1 set up the title of the idol to the suit 
property. His view seems to have undergone 
a change as a result of that suit. In subse- 
quent litigations, first somewhat vaguely and 
then definitely he pressed his family s claim 
to the property though in fact during all that 
time he continued to be one of the trustees of 
the idol. He might have had some justifica- 
tion for doing so as a result of the decision in 
the rent suits, and of the order for the muta- 
tion of names in the municipal registers with 
respect to the proi>erty made on 1st July 1926 
in favour of himself and his brother Brij 
Mohan. On 30th March 1926, however, these two 
brought the Suit No. 54 of 1926 to set aside the 
decree in Suit NO. 141 of 1919 in which it is said 
that on the death of Lalta Bibi, Mukandi Lai 
became the owner of the property and was in 
lX)ssession through his life-time, and the plain- 
tiffs are described as heirs of Mukandi Lai. 
The suit was dismissed as an attempted com- 
promise fell through and the suit property 
was brought to sale by the decree-holder in 
execution of his decree. It was then, and not 
till then, that the mortgage deed was executed 
and the money borrowed by the executants 
to save the property from sale; and consis- 
tently with the claim which they had been 
urging they stated in the deed that the pro- 
perty belonged to them. These facts stated 
here in bare outline, and the evidence in the 
case, all of which have been examined by the 
learned Judges, support their conclusion that 
at the time of the mortgage respondent 1 was 
not comi>etent by himself alone to represent 
the idol nor did he as a matter of fact purport 
to represent it. It is true that the final decree 
in the mortgage Suit No. 141 of 1919, was 
granted against the idol “through” respon. 
dent 1 alone and that the decree and sale pro- 
clamation also mentioned his name only, but 
the suit was brought against all the three 
tiiistees and the mere statements in the decree 
and proclamation do not amount to any valid 
declaration that respondent l was the sole 
trustee entitled to act on behalf of the idol. 
In this connexion attention may be drawn to 
the fact that though in September 1927, Gopi 
Nath made an application in Suit No. 85 of 
1927 that ho be exempted from the case, yet 
the High Court held that the projierty belonged 
to the idol and that respondent 1 and Gopi 
Nath had validly been appointed trustees 
under the “will.” 

The position in 1926 with regard to the 
trustees was this : — Lalta Bibi had under her 
“will” of 1907 appointed three trustees, res- 
pondent 1, Gopi Nath and Jugal Kishore to 
manage the affairs of the idol. Of these. Jugal 
Kishore had died during the pendency of Suit 


NO. 141 of 1919, and Gopi Nath had “apparently 
ceased to act” — as mentioned by the High 

Court though he remained a trustee. Thus, 

only respondent 1 continued to interest him- 
self in the suit property in 1926. So far, their 
Lordships have been testing with reference to 
the evidence the correctness of the High Court’s 
finding that he did not represent the trustees 
in the suit transaction and was acting only 
for himself. This finding if correct would show 
that he cannot by his execution of the docu- 
ment convey the property of the idol to the 
appellant. Even if their Lordships accept the 
finding of the Subordinate Judge that respon- 
dent 1 was the de facto manager and trustee 
entitled as such to act in emergency, still in 
law, the execution by him alone of the deed 
would be ineffective in conveying a valid claim 
to the suit property. In this connexion atten- 
tion may be drawn to the following statement 
of the law from Lewin on Trusts, Edn. 14, 
page 196 : 

“In the case of co-trustees the office is a joint one. 
Where the administration of the trust is vested in 
co-trustees, they all form as it were but one collective 
trustee, and therefore must execute the duties of the 
office in their joint capacity. It is not uncommon to 
hear one of several trustees spoken of os the acting 
trustee, but the Court knows no such distinction; all 
who accept the office are in the eyes of the law 
acting trustees. If any one refuse or be incapable to! 
join, it is not competent for the others to proceedj 
without him, but the administration of the trust] 
must in that case devolve upon the Court. However, 
the act of one trustee done with the sanction and 
approval of a co-trustee may be regarded as the act 
of both. But such sanction or approval must bo 
strictly proved.’* 

Their Lordshif^ consider this to be a correct 
statement of the law applicable in England 
and that the same doctrine applies in India 
also : see 19 C. W. N. 260.^ For those reasons, 
the mortgage deed is not binding on the trust 
estate. Their Lordships will now proceed to' 
consider whether the appellant is entitled to 
bo subrogated to the rights of the decree-holder 
in Suit NO. 141 of 1919, on the broad gi*ound 
that the debt binding on the suit property 
having been paid oft* with his money, it Ix?- 
camo liable for the said amount. The doctrine 
of subrogation is in essence a simple mattei’.| 
It means the substitution of one creditor for 
another. The law of subrogation in India is 
contained in s. 92, T. P. Act. This section is 
new and was inserted by S, 47 of Act 20 of 1929. 
By S. 39 of the amending Act, Ss. 74 and 75, 
T. P. Act, which contained only in an imperfect 
form the law' of subrogation were repealed. 
The now section deals with the rights of sub- 
rogation of tw'O different classes of persons. 
Paragraph 1, w’hich deals with the rights of 

2. (*15)2 A.I.R. 1915 Cal. 83:24 I. C. 266 : 19 
C.W.N. 260, Abdul Gafur v. Umakanta. 
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persons who have an existing interest in the 
property, states that : 

“Any of the persons referred to in S. 91 (other 
than the mortgagor) and any co-mortgagor shall on 
redeeming property subject to the mortgage, have, so 
far as regards redemption, foreclosure or sale of such 
property, the same rights as the mortgagee whose 
mortgage he redeems may have against the mortgagor 
or any other mortgagee.” 

Paragraph 3 with reference to which the case 
of the appellant was argued deals with the 
rights of strangers who acquire an interest in 
the property. It runs as follows : 

“A person who has advanced to a mortgagor 
money with which the mortgage has been redeemed 
shall be subrogated to the rights of the mortgagee 
whose mortgage has been redeemed, if tbe mortgagor 
has by a registered instrument agreed that such per- 
sons shall be so subrogated.” 

The right mentioned above referred to 
usually as “conventional or contractual” sub- 
rogation is founded upon the principle of an 
agreement between a borrower and a lender, 
that the lender shall be subrogated to the rights 
of the original creditor. As S. 92 was not in 
force at the time of the suit mortgage, viz., 
December 1926, the question was raised whether 
or not it has retrospective operation. On this 
point the opinions of the High Courts in India 
are divided. The case was also argued with 
reference to the law as it stood prior to the 
amendment. Their Lordships, however, do 
not think it is necessary to decide the question 
whether the section has or has not retrospective 
effect as in their opinion the appellant is not 
entitled to the right of subrogation whether 
the case is governed by S. 92 or by the pre- 
vious law. 

Under the statute, the question to be decid- 
ed is whether on the findings arrived at by 
the High Court, which their Lordships endorse, 
the appellant’s case for subrogation would fall 
within the language of para. 3 of S. 92. The 
facts have established that the appellant has 
loaned money to respondent 1 , and with the 
money so obtained the decree debt in a. S. 
No. 41 of 1919 was discharged by him and in 
consequence the idol was benefited, the trust 
estate having been freed from the burden 
imposed on it by the decree. But the appel- 
lant in order to succeed must prove that the 
money was advanced by him to the mortgagor. 
In the present case, that has not been proved 
as the money was advanced, not to the idol 
through its trustees, but to respondent 1 per- 
sonally who could not by himself represent 
,the idol; nor is any registered instrument exe- 
cuted by both trustees forthcoming; the only 
document is that signed by respondent l alone. 
For the same reason, the agreement in cl. 8 
of the deed also does not advance the case of 
the appellant as, at best, it is only an agree- 
ment by a single trustee. The defect which 
1945 K/46 


has proved fatal to the appellant's claim 
under the document has proved equally fatal 
to his claim based on the statute also. 

Turning now to the law as it was in 192G, 
Sir Thomas Strangman rested his case upon 
the equitable doctrine of subrogation enun- 
ciated in (1910) 2 ch. 277.^ In that case, a 
husband obtained money on the property of 
his wdfe to pay off a mortgage debt binding on 
her property without her knowledge and 
authority, and relief was given to the creditor, 
a mere stranger, who had no interest in the 
property, on the principle of subrogation. 
This decision would seem to support the \ iew 
that a mere volunteer who discharges a mort- 
gage debt binding on the property, as in the 
present case, could claim to be subrogated to 
the rights of the creditor on the mortgaged 
property for the amount paid by him, What- 
ever force such a doctrine may jjossess in 
England, the Board has aiegativecl such a 
plea as regards India : see 2 I. A. 131.^ Even 
before the amendment of the Act, to support 
a claim to subrogation by one who has lent 
money to a mortgagor to redeem a mortgage, 
an agreement express or implied that the 
lender shall be subrogated to the rights of 
the creditor was necessary to bo proved. In 
this connexion reference may be made to the 
Board’s decision in G7 i. A, 82^ at p. SS where 
in considering what was the law as to “partial 
subrogation” before the Act was amended by 
Act 20 of 1929, Lord Homer who delivered 
the judgment of the Board observed as follows: 

‘‘Taking the law as it stood in December 1927, it 
has been nowhere better expressed than it was by 
Mookerjee J. in 36 Cal. 193.5 That learned Judge 
said this : ‘It may be said in general that to entitle 
one to invoke the equitable right of subrogation be 
must either occupy the position of a surety of the 
debt, or must have made the payment under an 
agreement with the debtor or creditor that be should 
receive and hold an assignment of the debt as secu- 
rity or must stand in such a relation to the mort- 
gaged premises that his interest cannot otherwise be 

protected.” 

The rest of the observations are not relevant 
as they deal with the immediate question 
which the Board was then considering. It is 
clear from the above statement of tbe previ- 
ous state of the law that the appellant being 
a mere stranger — neither being a surety of 
the debt, nor being otherwise interested in the 
property—has in order to succeed on the 
equitable doctrine of subrogation to prove 
that there was an agreement between him and 
the debtor or creditor that he should receive 

3. (’74) 2 I. A. 131 : 3 Sar. 477 (P. C.), Eamtulml 
Singh V. Biseswar Lalsaboo. 

4. (’40) 27 A. I. R. 1940 P.C. 38 : I. L. R. (1941) 1 
Cal. 291 : I. L. R. (1940) Kai*. P. C. 82 : 67 I. A. 
82 : 186 I. C. 1 (P.C.), Janaki Nath Roy v. Prama- 
nath Malia. 

5. (’09) 36 Cal. 193 ; 1 1. C. 913, Gurdeo Singh v. 
Chandrika Singh. 
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aivl iioM mi a^^ic^ninont of the debt as secu- 
rity. A.s ho has not been able to prove such an 
agreement his appeal fails even under the 
jm vioiis state of the law. 

After the amendment of the Act the right 
nf .-ubrogation can be claimed by the lender 
on]>- if the mortgagor has by a registered 
in.^ti-innont agreed tliat he shall be so subro- 
gated. The i-igbt can no longer bo claimed or 
granted as before, on very slight evidence or 
what may he described as the semblance of 
an agreement. Jn the present case, in their 
Ijoi’dships’ view, there is no such evidence or 
semblance of an agreement between the appel- 
lant and the idol, or the creditor. The mere 
fact that money borrowed from him was used 
for pa>’ing off a previous charge does not 
entitle the appellant to the benefit of the dis- 
'charged security. Lastly, it was argued forci- 
bly, that if the appellant fails in the present 
suit the idol gets the property freed from lia- 
))ilily with the aid of the appellant’s money; 
and that therefore relief should bo given to 
him on general ]irinciplcs of justice and equity; 
but as obseiwcd by their Lordships in 2 I. A. 
1^11^ at page US : 

It is not in every case in which a man ha.s 
beuetitecl by the money of another that an obliga- 
tion to repay that money arises. The question is not 
to be determined by nice considerations of what may 
be fair or proper according to the highest morality. 
To support such a suit tliere must bo an obligation 
exprcft’3 or implied to repay. It is well settled that 
[there is no such obligation in the case of avoluntary 
Ipayracnt by A of B's debts.” 

After giving full weight to every argument 
urged by the learned counsel on behalf of the 
appellant, their Lordships arc unable to hold 
that tlic decision of the learned Judges of the 
High Court is wrong. They will humbly ad- 
vise Ilis ]\IajGsty tiuit this appeal should bo 
dismissed with the costs of the contesting 
i-ospondonf . 

G.N. Appeal dismissed. 

Solicitors for .appellant- Gran/ tC DoW. 

Solicitors for Uospondents - - //?/. S. L. VolnJ: 

.0 Co . 
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(From Allahabad) 

17th October 1944 

Lui:i> roitTEii, Lord Goddard and 
Sir jMadiiavan Nair 

Bishun Si)ujli alias Bahu- Sin<jh and 
another — Appellants 

v. 

>/■/ ThaJcurJl Mangla Naiii Bhagwan 
and others — Bespondents. 

I’rivy Council Appeal No. 39 of 1930. Allahabad 
.\ppcals No.>. 1, 5 and 0 of 1030. 

(a) Privy Council — Practice — Document in 
vernacular — Privy Council will adopt translation 
accepted by High Court. 


In the case of documents written in the vernacular 
language it is the usual practice of the Privy Council 
to adopt the English translation of the same which 
has been accepted as correct by the High Court. 

[P 32 C 1] 

* (b) Hindu law - - Widow — Husband can by 
will confer absolute power of transfer on his 
widow without making any bequest of property 
in her favour — Deed held operated as will and 
conferred on widow full power of transfer though 
not absolute estate. 

Under the Hindu law it is competent to a husband 
to confer by will on his next heir the widow, an ab- 
solute power of transfer without making any bequest 
ofproperty inher favour and in such case the widow, 
who would otherwise have had only limited power 
to transfer the property inherited by her from her 
husband, would have full authority to transfer the 
property in any manner she likes and the rever- 
.sioners would have no right to question the transfers, 
oven after the widow’s death : 21 Bom, 709 (P. C.) 
and (’28) 15 A.I.R. 1928 P.C. 15G, Dist\ng.\ 1 C.L.J. 
301, Considered . [P 34 C 2] 

The widow in such case would acquire an estate 
almost like an absolute interest differing only in this 
respect that in the case of an absolute estate it would 
devolve on her heirs and whereas, in the case of a 
widow’s estate with full powers of transfer, the pro- 
perty remaining untransferred would devolve on the 
next heir of the husband, though where daughter or 
daughters’ sons would be the next heirs they would 
he heirs of both. [P 34 C 1] 

A deed of gift executed by a Hindu consisted of 
two parts. Under the first part certain properties 
were gifted to certain persons. The relevant portions 
of the second part of the document ran as follows : 
“The transferees, aforesaid, shall have, os proprietors 
all powers, like myself to make all kinds of transfers 
and I have transferred the property, made gift of, 
with all sorts of interest relating thereto, just like 
myself in favour of the transferees without the ex- 
ception of anything and any interest. As regards 
other property with four anna zomiudari share in 
mauza Dcomai, which is in my possession and which 
under this document has not been transferred I shall 
Imvc power of transfer and after my death my wife 
shall have power of transfer in respect of the remain- 
ing property of all kinds. For the present I do not 
make any arrangement or transfer regarding that 
properly. If I the executant or my wife die without 
making (any) arrangement or transfer, then my pro- 
l>erty shall according to shastnv devolve on my daugh- 
ters who arc alive or on their descendants, entitled 
to It.” The substantial question for decision was ns 
to what powers wore conferred by the deed on the 
Nvidow of the executant : 

Held that (1) the deed in so far ns it related to the 
widow could be looked upon as a “will” because the 
provisions in the document gave a clear indication of 
the testamentary intentions of the husband though 
Ihcrc were no words of beque.st in that portion of the 
document. [P 33 C 1] 

(2) The husband had not gifted any property to 

his widow under the document for ho said explicitly 
‘‘for the present I do not make any arrangement or 
transfer regarding the proiv^rty.” [P 32 C 2] 

(3) The deed did not confer on the widow any 
absolute estate in her husband’s property but she 
acquired thereunder a full powi r of transfer in excess 
of the ordinary powers of transfer for legal necessity 
possessed h^^ her as a Hindu widow and in tho exer- 
eisc of that full power she had authority to make 
any transfer to any ixsrson which would remain 
binding on the reversioners even after her death. 

[P 35 C 1] 
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(c) Hindu law — Alienation — Widow — Powers 
of. 

Under the Hindu law, a widow or other limited 
heir has no power to alienate the estate inherited by 
her from the deceased owner except for the following 
IDurposes, namely, (l)!Religious or charitable purposes, 
(2) other purposes amounting to legal necessity, and 
(B) for the benefit of the estate. [P 34 C 1] 

(d) Hindu law — Will — Construction — Will 
whether confers absolute estate on Hindu widow 
— Test. 

In considering whether a will executed by a Hindu 
confers an absolute estate on his widow the principle 
to be borne in mind is that there is no magic in the 
use of any particular word or form of words; the 
document must be construed as a whole, and its fair 
import deduced in the ordinary way, and if the con- 
clusion come to is that it confers tho estate out and 
out with no reservation, the rights of alieuation will 
be included just as much as any of the other inci- 
dents of ownership : (’30) 17 A. I. R. 1930 P.C. 253, 
nd. on: 2 1. A. 7 (P.C.), Ref. [P 34 C 1] 


i9. P. Khamhatta — for Appellants. 

Sir Thomas Strangman and A. G. P. PuUan 

— for Respondents. 

Sir Madhavan Nair. — These are consoli- 
dated appeals from a judgment and three 
deci-ees of the High Court of Judicature at 
i\llahabad dated 3oth October 1935 which set 
aside a decree of the Subordinate Judge of 
Cawnpore dated 2nd Januaiy 1932 and dis- 
missed the plaintiffs’ suit as against all the 
present respondents. The appellants are the 
X)laintiffs. Appellant i claimed the i^roperties 
in suit as the nearest reversioner of one Poh- 
kar Singh deceased; and appellant 2, is a 
transferee of half of the properties from ap- 
pellant 1 . Stated generally, the respondents 
all derived their title directly or indirectly 
from the transfers of the property made by 
Mt, Gambhiri, the wife of Pohkar Singh, who 
survived him and died in 1919. The followine' 
pedigree set out in the plaint explains the re- 
lationship of the principal parties: 


BADRI SINGH 


1 

rohkai' Singh (died 1900) 
= Gambhiri Kunwai* 
alias Parbati, widow 
/died 1919) 


Ram Piari, daughter Sian Kunwar 
(died 1916 childless), (died childless 
married Shiam Lai, before 1900), 
defendant 1. married 

Gauri Shankar. 


I 

Koklat Singh 


Gajraj Singh 

Bishun Singh, 
plaintiff 1. 


I 

Indramati 

Kunwar 

died 

childless. 


The last male bolder of the properties in 
question was Pohkar Singh, who died in 1900. 
He was separate from his brother Koklat 
Singh. He bad three daughters, one of whom, 
Man Kunwar, had died before isfe October 
1895 leaving a widower Gauri Shankar. Of 
the other daughters, Ram Piari, who died in 


1915, was married to Shiam Lai (defendant l), 
and Indramati was a minor unmarried. On 
1 st October 1895 Pohkar Singh executed a 
document purporting to he “a deed of gift” 
in favour of Gauri Shankar and others. The 
(juestion for decision before the board is, what 
rights were conferred by this document on his 
widow by Pohkar Singh. After the death of 
her husband, Mt. Gambhiri executed the three 
following documents : Cl) On 22 nd May 1903 
a deed of gift of certain properties in favour 
of her daughter Mt. Ram Piari. The latter 
died childless in 1915, and she made a deed of 
gift in favour of her husband Shiam LaL 
(2) On 28th July 1914 a sale deed of a village 
and a shop in favour of the father of defen- 
dant 2 . (3) On 2Cth September 1917 a deed of 
gift in favour of Shiam LaL There have been 
subsequent transfers by the transferees from 
l\It. Gambhiri Kunu'ar. 

The suit out of which this appeal arises was 
instituted by the appellants to set aside the 
alienations of the suit properties made by 
Mt. Gambhiri and her transferees, on the 
ground that Mt. Gambhiri had no power to 
make the said alienations as she took only 
the limited estate of a Hindu widow in the 
properties left by her husband, and that the 
alienations were not made for legal necessity. 
The respondents pleaded that the deed of 
gift above referred to, amounted also to a 
‘will” in favour of Mt. Gambhiri by virtue of 
which she became the absolute owner of the 
properties in question and she had, therefore, 
every right to alienate them, the appellants’ 
contention on these points being that the 
deed” does not amount to a “ will ’ ’ as there 
are no words of bequest in it and that it 
should be ignored altogether, as it confers on 
Mt. Gambhiri nothing more than a widow’s 
estate on the properties which as the widow 
of Pohkar she would ordinarily have. The 
deed of gift continuous in its narration of 
facts, consists in substance of two parts. By 
its first part, Pohkar Singh gifted a l6-annas 
share in Mauza Malkanpur and a l2-annas 
share in Mauza Deoniai to Gauri Shankar, 
Ram Piari and Indramati in equal shares re- 
serving to himself the remaining 4-annas 
share in Mauza Deomai. The relevant portions 
of the second part of the document run as 
follows : 

“The transferees, aforesaid, shall have, as proprie- 
tors, ail powers, like myself to make all kinds of 
transfers and I have transferred the property, made 
gift of, with all sorts of interest relating thereto, just 
like myself, in favour of the transferees without the 
exception of anything and any interest and after the 
registration of this document I shall get the muta- 
tion of names effected, as required, in favour of the 
transferees.” 
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“a? regards other property with 4-anna zamindari 
share in maiiza Deomai, which is in my possession 
and which under this document has not been trans- 
ferred, I shall have power of transfer and after my 
<leath my wife Mt. Garabhiri Kunwar shall have 
power of transfer in respect of the remaining pro- 
perty of all kinds" [or as Shyam Lai contends "shall 
have power of making every kind of transfer of the 
remaining property."] 

“For the present I do not make any arrangement 
or transfer regarding that property. If I the executant 
or my wife die without making (any) arrangement or 
transfer, then my property shall according to shastra 
devolve on my daughters who are alive or on their 
descendants, entitled to it. Therefore I and my heirs 
and representatives shall have no objection to it, 
and if they do so, it shall not be heard, and will be 
null and void. Hence I have executed these few pre- 
sents by way of a deed of gift so that it may re- 
main as evidence and be of use when needed."* 

It may be mentioned in passing, that the 
document is written in the vernacular lang- 
uagfi of the parties; and there was dispute 
with regard to the translation of that part of 
lit corresponding in the original to what has 
|been enclosed within brackets in para. 2 of the 
extract given above. The board following the 
usual practice have adopted the translation 
accepted as correct by the High Court. Noth- 
ing arises in this appeal regarding the con- 
struction or subject-matter of the first part of 
the document. It is admittedly, what it pur- 
ix)rt3 to be, viz., a deed of gift. The dispute 
between the parties relates to the construction 
of its latter portion and the nature of this dis- 
pute has been already referred to. The con- 
tentions of the parties with respect to it were 
raised in the material portion of issue 2, and 

issue 3, which are as follows : 

Issue 2 . — “Whether Pohkar Singh made any ‘wdll’ 

by means of the deed of gift of 1895 or he 

died intestate ?" 

Issue 3 . — “Was Mt. Gambhiri the absolute owner 
of the properties by virtue of the ‘will* of Pohkar 
Singh as alleged by the defendants ?’* 

The Subordinate Judge held that the “deed” 
constituted also a “will” in favour of Mt. 
Gambhiri, but according to him, there was 
nothing in its provisions 

“to show that Pohkar Singh intended to confer an 
absolute estate, or anything more than a limited 
estate on his wife, or that he wanted to alter the 
course of inheritance in any way." 

He accordingly held that the alienations com- 
plained against w'ero invalid as they w'ere not 
supported by legal necessity. The appellants 
were therefore given a decree for possession of 
the properties with profits, except 2 items 
about which there is now no dispute. On 
appeal, the learned Judges of the High Court 
held agreeing with the Subordinate Judge that 
no absolute estate was conferred on Mt. Gam- 
bhiri by her husband. They were also of opi- 
nion that the document was not intended by 
Pohkar Singh to effect any testamentary dis- 
position of the property, but they held that 
even if Mt. Gambhiri took the property on 


the death of Pohkar Singh as a Hindu widow 
still, the document conferred upon her as full 
a power of transfer over the properties as he 
himself had and the alienations in question 
which were made by her acting on this power 
were therefore valid. The appeals were there- 
fore allowed and the plaintiffs’ suit was dis- 
missed. In this appeal, the substantial question 
for decision is what were the powers conferred 
on Mt. Gambhiri under the document? Did 
she get under it rights higher than those which 
a Hindu widow would ordinarily get over her 
husband’s properties ? The learned counsel 
Sir Thomas Strangman, on behalf of the res. 
pondents, does not contend that the document 
bestows on her an absolute estate in her bus- 
band’s properties, nor does ho contend that it 
makes any testamentary disposition of the 
properties. So the question which their Lord- 
ships have to consider reduces itself to this, 
viz.. Is the interpretation put upon it by the 
High Court correct, or should the correct inter- 
pretation be, as strenuously contended for by 
Mr. Khambatta for the appellants, that the 
document confers on jMt. Gambliiri nothing 
more than an ordinaiy Hindu widow’s limited 
estate? If the High Court’s interpretation is 
accepted as correct, then, the further question 
— also considered by the High Court — arises, 
viz., Is the arrangement made by Pohkar Singh 
invalid under the principles of Hindu law ? 

It is clear to their Lordships that the “deed” 
does not confer on Mt. Gambhiri any absolute 
estate in her husband’s properties. This is 
easily inferable from the contrast in tlie lang- 
uage used by Pohkar Singh in connexion w’ith 
the gift of the property which he has mode by 
the first part of it in favour of Gauri Shankar 
and others and the language used in describ- 
ing what has been bestowed on Mt. Gambhiri. 
It is enough to say that the word “malik” does 
not appear in the latter portion of the document. 
It is equally clear that Pohkar Singh has not 
gifted any property to his wife under the docu-; 
inent ; for he says, explicitly “For the present 
I do not make any arrangement or transfer, 
regarding the property.” The learned Judges; 
have pointed out that the word in the verna- 
cular translated in English as “arrangement” 
means a testamentary disposition of the pro- 
i:)erty, and the word “transfer” would indicate 
transfer inter vivos, such as transfer by gift. 
Their Lordships apprehend that it is not the 
case of any party to the suit that any subse- 
quent gift of the properties had been made by 
Pohkar Singh in favour of his wife. Para- 
graph 31 of the written statement of Shiam 
Lai, one of the respondents l^fore the Board, 
makes this clear. It therefore folloi\*s — if there 
was nothing else in the document — that Mt. 
Gambhiri would take only the limited estate 
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of a Hindu widow in the properties of her 
husband. This would apply to all the properties 
of Pohkar Singh as the words “the other re- 
maining property together with 4 annas zamin- 
dari share” are certainly wide enough to include 
the rest of his entire estate, though only the 
properties gifted to his daughters were si:)ecifiecl 
in the brown paper attached to the main sheet. 
In their Lordships’ view, that part of the 
document may well be looked upon as a “will” 
,as has been accepted by the Subordinate Judge 
and treated as such by the learned Judges of 
the High Court. The point is not of much 
importance in the case, but their Lordships are 
referring to it because it was argued in the 
ICourts in India that there are no words of 
Ibequest in that portion of the document and 
the learned counsel for the api^ellants made 
an allusion to it in opening the case, suggest- 
ing thereby that that part of the document 
may well be ignored altogether. Their Lord- 
jships think that the provisions in the docu- 
|ment give a clear indication of the testamentary 
'intentions of Pohkar Singh and that is all that 
'at this stage need be said on the point. 

So far, the construction of the document 
has not been diflScult; but does it by any 
means follow from what has been said above, 
as has been emphasised by Mr. Khambatta 
that Mt. Gambhiri gets under the document 
only a Hindu widow’s limited estate and noth- 
ing more? Their Lordships think not, for to 
hold so would be to ignore a significant part 
of it to which their Lordships will now draw 
attention. With respect to the properties re- 
maining after making the gift, Pohkar Singh 
says : 

“As regards the other property with 4 annas 
zamindari share in mauza Deomai which is in my 
possession and which under the document has not 
been transferred, I shall have power of transfer and 
after my death my wife Mt. Gambhiri Kunwar shall 
have power of transfer in respect of the remaining 
property of all kinds.” 

It is clear to their Lordships that by this 
portion of the document Pohkar Singh was 
conferring a “power of transfer” in respect of 
his remaining estate on his widow. Note the 
words he uses : he says “I shall have power 
of transfer and after my death my wife Mt. 
Gambhiri shall .have power of transfer.” It 
is evident that by these words he refers to 
the free power of transfer which an owner 
has over his properties and he uses the same 
words in the same sense both with reference 
to himself and to his wife. In the earlier por- 
tion of the document referring to the gift, 
Pohkar Singh confers on the donees “all 
powers like myself to make all kinds of trans- 
fers. It is obvious that the word “transfer” 
must be understood as having been used in 

the same sense throughout the document, in 
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other words, it means that Pohkar Singh 
bestows on his wife as full a power of transfer 
as he, the owner himself, has over the pro- 
perties. The contention that the power of 
transfer referred to, with respect to Gambhiri 
is merely the power of transfer which a Hindu 
widow has over her deceased husband’s pro- 
perties in cases of legal necessity cannot be 
accepted, for if that were so, there was no 
need to confer specifically an>’ such power at 
all, for, indeed, as his widow, Gambhiri would 
always get a Hindu widow’s estate with power 
to transfer the properties for legal necessity. 
What appears to their Lordships to clinch the 
matter is the provision in the document ; 

‘‘If I the executant or my wife die without making 
(any) arrangement or transfer then my property shall 
devolve according to sLastras on my daughters who 
are alive ” 

In their Lord.ships’ view this provision con- 
templates two things , (l) What it clearly says, 
viz., that the property should devolve accord- 
ing to shastras “if he or his wife died without 
making any arrangement or transfer;” and (-2) 
What it implies, viz., that the property would 
not devolve on daughters according to Hindu 
law if his widow had made any other arrange, 
ments during her life time. Arrangements with 
respect to the properties are here contemplated 
which certainly implies that Pohkar Singh 
had intended to confer powers on his wife to 
effect such arrangements. There is nothing in 
the document to show that the transfer herein 
contemplated is one for legal necessity only. 
As observed by the learned Judges of the 
High Court : 

“Had he intended that the property should de- 
volve on the daughters in spite of any transfers hav- 
ing been made by the widow which are invalid under 
the Hindu law, he would not have prefixed the 
devolution ‘‘according to shastra” by the condition. 

of his wife dying without making any arrangement 
or transfer.” 

It is true that their Lordships have said in 
2 I, A, 7^ at pages 14-15 : 

“In construing the wUI of a Hindu it is not im- 
proper to take into consideration what are known to 
be the ordinary notions and wishes of Hindus with 
respect to the devolution of property. It may be 
assumed that a Hindu .... knows that as a general 
rule, at all events, women do not take absolute estates 
of inheritance which they are enabled to alienate,” 

but that statement is no authority for the 

proposition that if the terms of the will give 

the woman an absolute right of disposition 

tho^ terms should be ignored. In this con- 

nexion their Lordships may well draw atten- 

tion to the following observations made by 

Sir George Lowndes in delivering the judg. 

ment in 57 i. A. 291^ at page 294 : 

1. (’74) 2 I. A. 7 : 3 Sar. 405 (P. C.), Mahomed 
Shamsool v. Shewukram. 

2. (’30) 17 A.I.R. 1930 P.C. 253 : 57 I.A. 291 : 128 
I. C. 270 (P.C.), Jagmohan Singh v. Sri Nath. 
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“Thrre is, tbeir Lordships think, no magic in the 
use of any particular word or form of words; the 
document must be construed ns a whole, and its fair 
import deduced in the ordinary way, and if the con- 
clusion come to is that it confers the estate out and 
out with no reservation, the rights of alienation will 
l>c included just as much as any of the other inci- 
dents of ownership, and just as much where the gift 
is to a female as where it is to a male.” 

(’onstrued in this light their Lordships have 
no doubt that by the tonus of the deed in 
question Pohkar Singh has conferred on his 
widow full jx>wGr of transfer over the proper- 
ties which she has inherited from him as his 
widow. Under the Hindu law, a widow or 
other limited heir has no power to alienate 
the estate inherited by her from the deceased 
owner except for the following purposes, 
namely : (l) Religious or charitable i‘)urposes 
( 2 ) other purix)^e3 amounting to legal neces- 
sity and (3) for the benefit of the estate. The 
question now arises, w'hether if a Hindu 
owner confers an absolute pow’er of transfer 
on his next heir, the widow, who would other- 
wise have had only a limited ix)wer of trans- 
fer, docs she thereby get any higher rights ? 
It is not free from difficulty. On the one hand, 
it may he said that when a testator dies with- 
out making any disposition of property his 
widow would ordinarily get only such estate 
as the Hindu law allows her, and w'here there 
is no devise of any estate as here in favour of 
the widow, the conferment of an absolute 
])OW'er gives lier no more rights than those 
IxDssessed by a Plindu widow. On the other 
hand, if the husband could validly confer on 
licr a full ix)w'er of transferring the estate 
without limitation then as stated by the High 
Court : 

“She would acquire an estate almost like an abso- 
lute interest diflering only in this respect that in the 
c.ise of an absolute estate it would devolve on her 
lieirs and whereas, in the case of a widow’s estate 
with full powers of transfer, the property remaining 
untransferred would devolve on the next heir of the 
husband, though where daughter or daughter’s sons 
would be the next heirs they would bo heirs 
of both.” 

If the conferment of such pow’or of transfer 
on a Hindu widow is not repugnant to any 
principles of Hindu law^ then it appears to 
their Lordships, that such conferment should 
be uiiicld as by so doing they would only bo 
giving elfect to the intentions of the testator, 
such intentions being not in conflict with the 
law. It may be stated at once that no decision 
directly bearing on the point has been brought 
to their Lordships’ notice; those that are said 
tf) throw some light on it will be referred to 
ju'csently. On principle, the difficulty presen- 
ted by the case does not seem to l>o insur- 
mountable. The objection strongly urged is 
against the conferment of power of transfer 
on Gambhiri without any l)oquc3t of property 


in her favour; but the testator knows that she 
would inherit the estate in the ordinary 
course. What she will not so get ordinarily 
has now' been bestowed on her by this “deed.” 
The ix)wer of transfer has not been conferred 
on one, while the property devolves on another. 
Pohkar Singh w'as the absolute owner of the 
estate and bad full iX)W'er to dispose of it in any 
manner he liked. While he had full power to 
bestow an absolute estate on his widow, their 
Lordships cannot find any valid objection to 
his being allow'ed to bestow’ a fuller power of 
transfer on her who would get the estate as 
his heir. This conclusion does not clash with 
any fundamental principle of the Hindu law. 

In the course of the arguments, the learned 
counsel drew' their Lordships’ attention to the 
decisions in 24 I. A. 93,^ 55 I. A. 180* and some 
other cases referred to in the High Ck)urt’s 
judgment to show that conferment of power 
to adopt, of larger power to alienate, eto., on 
I)ersons holding limited estate are not illegal, 
but as these cases are admittedly distinguisha- 
ble on facts their Lordshi]^ do not think it is 
necessary to discuss them. However, one deci- 
sion may be referred to as of some interest 
having regard to its facts. In 1 C. L. J. SOI,® a 
testator “by his will empowered his two wives 
to make a patni settlement of his immovable 
proi^erty” and wished that they would make 
the patni settlement with his brother. The 
two widow’s w'ere given monthly allowances but 
no bequest of. the estate was made in their 
favour. By one clause in the “will” full 
authority w’as given to three j^ersons to do 
what they thought fit as regards the perfor- 
mance of the rites and the debts and the dues. 
It was held by the learned Judges of the High 
Court that the clauses of the “will” by which 
the executors w’eve authorised to pay the ex- 
ixinses of the rites and ceremonies and the 
debts and the widow's were empowered to 
make patni settlement of the immovable pro- 
perty were not inconsistent. The power of the 
w'idows to make patni settlement of the im- 
movable proj^orty w'as recognised as it did not 
clash with the authority given to the executors. 
As ix)inted out by the learned Judges of the 
High Court in the present case : 

“This was a case where in reality there was no 
bequest of any estate to the wives at all and they 
were given some allowances and only a power to 
make a patni settlement with the testator’s brother. 
The power to make such a transfer was assumed to 
be valid by the Bench and it was not considered that 
the conferment of such a power on a Hindu woman 

3. (’97) 21 Bom. 709 : 24 I. A. 93 : 7 Sar. 140 

(P. C.), Bai Motti Yahoo v. Bai Mamoobai. 

4. (’28) 15 A. I. R. 1928 P.C. 156 : 50 All. 375 : 55 

I. A. 180 : 109 I. C. 703 (P. C.), Narsingh Rao v. 

Mahalakshmi Bai. 

5. (’05) 1 C. L. J. 301, Promode Bala Dobi v. 

Krishna Sundari Dobi. 
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■was in any way repugnant to the principles of the 
Hindu law.” 

This case is referred to as an instance to show 
that the idea of conferring enlarged powers 
of alienation on widows without making be- 
ijuest of any estate is not alien to the minds 
of Hindu testators. However, their Lordships’ 
decision in the present case must rest on the 
principles on which they have based it and 
not on any express decision brought to their 
notice. For the above reasons, their Lordships 
hold, agreeing with the High Court, that : 

“Although Mt. Gambhiri Kunwar did not acquire 
an absolute estate under the ‘will’ of her husband 
she acquired thereunder a full power of transfer in 
exces.s of the ordinary powers of transfer for legal 
necessity possessed by her as a Hindu widow, and in 
the exercise of that full power she had authority to 
make an out and out gift to her daughters which 
would remain binding on the reversioners even after 
her death.” 

The alienations questioned in these appeals 
are all valid. In the result, these consolidated 
appeals should be dismissed with the costs of 
the respective respondents. Their Lordships 
will humbly advise His Majesty accordingly. 

G.N. Appeals dismissed. 

Solicitors for Appellants — Harold Shephard. 

Solicitors for Respondents — DouglasOrant dDold. 
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(From Madras) 

17th October 1944 

Lord Porter, Lord Goddard and 
Sir Madhavan Nair 

Al. Vr. St. Virappa Ghettiar — Appellant 

v. 

Periakaruppan Ghettiar — Bespondent, 

Privy Council Appeal No. 15 of 1943. 

(a) Privy Council— Appeal— Accounts— Tak- 
ing of accounts between principal and agent 
involving no principle— Decision of High Court 
on items is conclusive unless shown erroneous 
beyond all question — Controversy relating to 
ordinary items of accounting is not proper sub- 
ject-matter of appeal to Privy Council. 

In the case of taking of accounts between a princi- 
pal and agent, where no question of principle is in- 
volved the decision of the High Court on the various 
items should be treated as conclusive in the appeal 
before the Privy Council unless the appellant can 
prove that the decision is beyond all question errone- 
ous : (*42) 29 A I.R. 1942 P. C. 61, Eel on. 

[P 36 C 2] 

Where the controversy relates to ordinary items 
of accounting in the taking of accounts between a 
principal and agent it does not form a proper sub- 
ject-matter for an appeal to His Majesty in Council : 
(’44) 31 A. I. R. 1944 P. C. 87, Eel. on. [P 38 C 1] 

(b) Appeal — Evidence — Finding of fact drawn 
from oral and documentary testimony depending 
on weight of evidence and not on credibility in- 
duced by demeanour of witness or manner of 
his deposition — Trial Court is in no better posi- 
tion than appellate Court. 


( Sir Madhavan Mai r) Privy Council 

Where the findings as regards facts have been 
drawn from “argumentative inferences” from the 
testimony oral and documentary produced by a wit- 
ness, and depend upon “the weight of evidence” and 
“the inherent probabilities of the story,” and not on 
the credibility induced by his “whole demeanour in 
the witness box,” or “the manner in which he an- 
swers questions,” the trial Court is in no better posi- 
tion than the Court of appeal in discovering the 
truth and therefore there is no reason why the ap- 
pellate Court should attach great weight, to the judg- 
ment of the trial Court in such a case. [i* 37 0 2] 

Sir Herbert Cunli/fe and P. V. Snbba Eow — 

for Appellani. 

J . M. ParilcJi and Enlph Parikh — for Respdt. 

Sir Madhavan Nair. — This is a consoli- 
dated appeal from a decree of the High Court 
of Judicature at Madras dated 2ist October 
1940, which modified a decree of the Subordi- 
nate Judge of Coimbatore dated 2Gth March 
1937. The appeal arises out of a suit brought 
by the appellant representiiig the joint Hindu 
family firm AL. VR. ST., which carried on 
business as money lenders, against its agent 
the respondent, for accounts. The dispute be- 
tween the parties now relates to the liability 
of the respondent with reference to certain 
items of account decided against the api>ellant 
by the High Court. It may be mentioned that 
the respondent though an agent of the appel- 
lant’s firm was authorised to carry on busi- 
ness for his personal benefit and to draw from 
the firm for that purpose, and the accounts 
disclose that he was carrying on business on 
behalf of some of his relations and “possibly 
of some relations of the plaintififs also.” 

The business of tbe family carried on at 
Bhavani in the Coimbatore District of thts 
Province of Madras, with which this litigation 
is concerned, was started in 1911 by tbe father 
of the appellant Virappa and his two brothers, 
Lakshman and Ramanathau. The father died 
in 1913. The first agent of the firm was one 
Sunderaraj. The period for which each agent 
was appointed lasted for about three years, 
more or less. Sunderaraj ’s agency referred to 
as the first period ended in September 1914, 
when the agency of the respondent commenced. 
He was appointed agent successively for 1914. 
1917, 1917 to August 1919, Augnst 1919 to August 
1922, referred to as the 2nd, the 3rd, and the 
4th period of agency. His 5th period of agency 
commenced in August 1922. 

In November 1924, the appellant who was 
appointed Receiver on 3rd December 1923 , in 
a partition suit brought by their maternal 
grandfather on behalf of himself and his minor 
brother against their elder brother Lakshma- 
nan on account of mismanagement, and had 
been in that capacity superintending the busi- 
ness at Bhavani, terminated the respondent’s 
agency, and brought on 20th December 1924 , 
the suit which has given rise to this appeal, 


A. LR. 


8G Privy Council ViUAPrA v. PErJAKAKUPPAN (Si)- Madhavan Nair) 


him v.itli mi.-^ai'propviation, anti fal- 
sifying account^:, anti pniyiny^ for a tloci'ec to 
(lirt'Ct him to l•unf^t’l• duo and proper accounts, 
to df livor whnt arc known as rokka cbittai 
account'^, and to pay a sum of Jis. 68,955-15-G 
with intt rest and for other relief. The rokka 
chittai accounts which were called for, were 
produced by th(‘ I'cspondent in Court in January 
Before ja-oceeding further, it will bo 
advantacicous to state the nature of these 
accounts as a large amount claimed in the 
suit is based on entries contained therein, 
d'hesc accounts do not give particulars of 
anything but contain only memoranda wherein 
credits and debits are entered without any 
detail. The following passage taken from the 
judgment of the Iligh Court explains their 
nature and the other account books in this 
case : 

“It may be observed here that these rokka chittai 
accounts were intended, to relate mainly to dealings 
or transactions of a provisional character, and cover- 
ed not merely tlio dealings of the plaintifl's firm, but 
also dealings which the defendant was authorised to 
carry on for his own personal benefit as well as deal- 
ings which ho was carrying on on behalf of certain 
persons who can be conveniently referred to as the 
relations, for among them were certainly defendant’s 
wife, sister and daughter and possibly — though this 
docs not clearly appear — some relations of the plain- 
tiffs. Regular accounts consisting of bound day-books 
and ledger-books were maintained in respect of the 
dealings of the plaintiff’s firm and the defendant's 
own individual dealings and somewhat less formal 
accounts wore also separately kept in the form of 
small stitched note-books in respect of the dealings 
of these relations, which were far fewer in number 
and smaller in extent. The rokka cbittais which 
related in part to dealings under each of the above 
categories were small loose sheets of papers strung 
together and were thus of an informal character. It 
is common ground that the.'C rokka cbittais were 
mostly written by one or other of the three clerks 
who were employed in the plaintiff’s firm and were 
working under the defendant.” 

By the judgment of the High Court in ap- 
peal, dated I7th November 1931, which modi- 
fied the preliminary decree passed by the 
Sul)Ordinate Judge on 3rd December 1928, it 
was held that the respondent should render 
accounts during the -Ith period of his agency 
commencing from February 1922, the date of 
the institution of the partition suit, and for 
the .0th period till its termination. As the res- 
pondent had not delivered rokka cbittais till 
after the suit was filed the High Court also 
held, as mentioned in the judgment now under 
appeal, that the apixdlant and his brothers 

“were entitled to call upon the respondent to render 
an account of the transactions disclosed by the 
rokka cbittais and not covered by the other accounts 
which the respondent had already delivered though 
such tran.sactions might relate to the period prior to 
February 1922.” 

The Subordinate Judge appointed an “audi- 
tor” to audit the accounts, and ho submitted 
a rci)ort with reference to the various memo- 


randa filed by the appellant. Both parties filed 
objections to this report. The Subordinate 
Judge then referred these objections to another v, 
person, a “Commissioner,” who after examin- 
ing various witnesses submitted his rejDort 
considering the liability of the respondent in 
the light of the evidence. The liability of the 
respondent now in dispute before the Board 
relates to what arc called petti varavu (box- 
credit) and petti pathu (box-debit) in Memo. 
NO. 2. Memos. Nos. 9, 10, ll, 12 and 15, 
and the memorandum relating to “certain 
transfer entries.” These are various items in 
the taking of accounts between the principal 
and his agent with respect to the transactions 
carried on by the latter during his agency. It 
has been held by the Board that in case of 
taking accounts where no question of principle 
is involved the decision of the High Court on 
the various items should be treated as conclu- 
sive unless the appellant can prove that the 
decision is beyond all (juestion erroneous. (See 
the practice note in the case of Lala Hakim 
Rai, (1942), 69 I. A. 172.^ Their Lordships wdll 
now examine the case of the appellant with re- 
ference to the various memoranda in the light 
of the principle laid down in this judgment. 

Memorandum No. 2 petti varavu (box-credit) 
and petti pathu (box-debit) are various entries 
of credit and debit which the auditor has col- 
lected from the rokka chittai accounts. On the 
whole, these entries balance each other and 
nothing is found duo to the appellant’s firm. 
The appellant’s case as regards these items is 
that the “ box ” referred to, is the firm’s cash 
chest, petti varavu representing moneys re- 
coived on behalf of the firm, and later on, 
misappropriated by the respondent, the repay- 
ment entries with reference to them, noted as 
l)etti pathu being absolutely fictitious. The 
respondent’s case is that the “box” represents 
a “small chest” in which the moneys of his 
relatives wore kept, that those moneys were 
being borrowed when there were not funds 
enough in the firm for doing business and 
entered as i>otti varavu in the rokka chittai; 
and when they were repaid entries were made 
under the name petti pathu. The total amount 
claimed by the api^llant under ixjtti varavu 
is Rs. 10,390-11-6. Both tho Commissioner and 
the Subordinate Judge have found that tho 
case of tho appellant is true, but that finding 
has been set aside by the High Court. It is 
true that the entries are admitted by tho res- 
pondent, but having regaixl to tho case set up 
by him, tho amounts received as jx^tti varavu 
are not moneys which belong to the apvxsllant’s 
firm. In view of the contentions of tho parties, 

1. neported in (M2) 29 A. I. R. 1942 V,C, 61 : 

I. L. R. (1942) Kar. P. C. 157: 202 I. C. 7 54 (P.C.), 

Lala Hakim Rai v. Lala Gauga Ram, 
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tlie real question for consideration is whether 
the petti varavu entries represent the moneys 
paid into the hrin as represented by the res. 
pondent, or are they moneys received by him 
on behalf of the fi rm? In this connexion it 
should be noticed tliat the charge against the 
respondent as originally put forward before 
the auditor was that “these transactions relate 
to private dealings of the respondent's wife 
and sister” and he noted that 
“after hearing evidence the Court has to decide whe- 
ther the transactions are temporary misappropria- 
tions. The defendant denies the plaintiff’s allegations 
but has not offered any proper explanation.” 

It is obvious that the original claim related 
only to interest on sums imauthorisedly used 
hj' the respondent but subsequently returned 
by him. However, the pre.sent case was later- 
on developed l)y the appellant throiigb the 
evidence of P. w. 9. The respondent met it by 
relying on Ex. IX Series which he sought leave 
to produce in addition to the evidence which 
be had already tendered. These exhibits show 
as i-)ointGd out by the High Court that the 
respondent had a “sinna petti” (small box) in 
which the moneys belonging to his relations 
\A'ere kept and that now and again sums from 
this box were sent to the appellant’s firm and 
credited in the chittai. This prohabilises the 
case of the respondent. Even the evidence of 
P. W. 9, lends some support to the case of two 
boxes set up by the resix)udent. On this point, 
the question is one of evidence and the respon- 
dent’s case has been accepted as true by the 
High Court. P. W. 9 says that one of the three 
sources which constitutes petti varavu is this, 
viz., 

“that debtors of the firm, when they pay into the 
firm towards loans, a portion alone is credited in the 
accounts with reference t6 the said inum and the 
balance alone is shown as petti varavu.” 

If this is true, then there is considerable force 
in the remark of the High Court 

“How the original entries made in the regular ac- 
counts at the time of the advance of the loans, the 
correctnessof which is not questioned could be squar- 
ed with the alleged false entries showing smaller 
sums as received has not been explained and no 
single instance of such discrepancies in the regular 
accounts has been brought to our notice.” 

This throws considerable suspicion on the ap- 
pellant’s ease with respect to i)etti varavu. 
Their Lordships have been taken through the 
entire evidence of the parties relating to this 
item in Memo. No. 2, and they have not been 
able to find that the learned Judges have dis- 
regarded any principle of law in arriving at 
their conclusion which appears to them to be 
borne out by the evidence. In this connexion, 
their Lordships must refer to the argument 
which Sir Herbert Cunliffe, the learned counsel, 
urged with great emphasis, namely, that the 
High Court in accepting the testimony of the 
defendant as the basis for its finding on this 
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point lias not given due and sufficient regard 
to the well-known rule that on a question of 
credibility of a witness grea.t weight ought to 
be given to the judgment of the Judge who 
saw and heard the witness. As regards this 
argument, their Lordships, besides saying that 
the Pligh Court has arrived at its conclu. 
sion on a consideration of the merits of the 
evidence, need only observe that the argument 
as applied to this case is fallacious, a.s neither 
of the Courts which had to decide the case 
had the benefit of seeing and hearing the wit- 
ness; and the “Commissioner” who had that 
advantage does not in his report base his con- 
clusion on the demeanour of the witness in 
the witness box or the impression produced 
by him on his mind. They may also add, that 
in a case like the present, where the findings 
as regards facts have been drawn from “argu- 
mentative inferences” from the testimony oral 
and documentary produced by a witness, and 
depend upon “ the weight of evidence ” and 
“the inherent probabilities of the story,” and 
not on the credibility induced by his “ whole 
demeanour in the witness box,” or “the manner 
in which he answers ([uestions,” their Lord- 
ships think — as they have often expressed in 
their previous decisions — that the trial Court 
is in no better position than the Court of ap- 
peal in discovering the truth. Turning now to 
the liability of the respondent raised in the 
other memos., the learned counsel for the ap- 
pellant has frankly, and in their Lordships’ 
opinion rightly, admitted that it is difficult to 
say that any question of principle is involved 
in the consideration of those items, though he 
tried strenuously to show that the findings 
called into question are all erroneous. It may 
be observed, that the Courts in India have re- 
corded concurrent findings against the appel- 
lant on the matters raised in these memoranda. 
However, their Lordships will deal with these 
items very briefly, as they were discussed 
before them in the endeavour to find out whe- 
ther any case in which the board will interfere 
can be made out in this api^eal. 

IHemos. Nos. 9, lO and li are very much of 
the same character. They relate to collections 
made by the respondent from hi.s own debtors, 
neglecting to collect the amounts which they 
owed to the firm also. It is said with respect 
to them, that the respondent has shown a 
neglect of duty and attended to his own busi- 
ness sacrificing the due interests of his prin- 
cipal; but the learned counsel has not been 
able to show that the Courts have in any way 
misdirected themselves in law in dealing with 
the questions, nor was he able to show that 
the findings are erroneous. The same may be 
said about Memo. 12, which refers to the res- 
pondent’s transactions with the clients of the 
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plaintiff's firm in spito of tbe prohibition with 
resi>Gct to such dealings : Memo. 15 relates to 
misappropriations alleged to have been made 
by the respondent of amounts paid by various 
|X.‘rHons, false debits being entered against them. 
Both Courts have rejected this charge for valid 
reasons. The next charge relates to what hav<> 
been called “transfer entries.” Balances ap- 
l^earing in certain accounts are said to have 
been wrongly transferred to certain other ac- 
counts. The respondent’s explanation which 
appears to be satisfactory has been accepted 
by both Courts. Their Lordships’ attention w'as 
next drawn to the order of the High Court 
with respect to samans {lx)nus), and the order 
which the learned Judge, passed as regards 
costs ; on these matters also, their Lordships 
are not able to say that any principle of law 
ihas been disregarded by the High Court. On 
the whole, in their Lordships’ judgment, the 
controversy raised with respect to the various 
items in this appeal, all relate to ordinary 
items of accounting in the taking of accounts 
between a principal and his agent, and do not 
in the language used by the board in the similar 
case, “form proper subject-matter for an appeal 
to His Maje.sty in Council.” (71 1.A. 149.^) Their 
Lordships will, therefore, humbly advise His 
Majesty that this consolidated appeal should 
be dismissed with costs to the respondent. 

G.N. Appeal dismissed. 

Solicitors for Appellant — Gy. S. L. Polah <& Co. 

Solicitors for Respondent — Lambert <C White. 

2. (’44) 31 A.I.R. 1944 1*. C. 87 : 71 I.A. 149 (P.C.). 

N. R. Kapur v. Murli Dhar Kapur. 

A. I. R. (32) 1945 Privy Council 38 

(From Supreme Court of Cyprus) 

6th March 1944 

Lords jMacmildan, Wright and 

Clauson 

Vassiliades — Appellant 

V. 

Vassiliades and another — Bespondents. 

Privy Council Appeal No. 32 of 1942. 

(a) Practice — Judge — He should be above 
suspicion of being biassed — Proceedings com- 
pleted cannot be set aside except on proof of 
bias. 

It is highly desirable that any proceeding should 
be dealt with by persons who are above any suspi> 
cion, however, unreasonable, of being biassed, lint 
where tbe proceedings have been in fact held, they 
cannot be set aside except on legal proof of bias. 

[P 40 C 2] 

(b) Practice — Transfer — Justice should not 
merely be done but appear to be done — Patience 
of Judges should not however be tried — Proce- 
dure departed from on account of party’s un- 
reasonable conduct— Party cannot complain if 
no substantial injustice is done. 


It is matter of public policy that justice should 
not merely be done but should appear to be done. 

.7 udges, however, are only human, and their patience 
is sometimes sorely tri^ by counsel and litigants. 

It is always to be regretted if their patience even ap- 
pears to give way. But the administration of justice 
depends on the co-operation of the Judges and par- 
ties. Parties cannot complain whose improper or un- 
reasonable conduct has led to a departure from the 
more regular course of procedure, so long as no sub- 
stantial injustice is done. [P 40 C 2 ; P 41 C 1] 

(c) Practice — Evidence — Cross-examination — 

Extent of Discretion — Exercise of, fair and 

reasonable by the Judge — Appellate Court will 
ordinarily not question discretion. 

No doubt cross-examination is one of the most 
important processes for the elucidation of the facts 
of a case and all reasonable latitude should bo al- 
lowed, but the Judge has always a discretion as to 
how far it may go or how long it may continue. A 
fair and reasonable exercise of his discretion by the 
Judge will not generally be questioned by an appel- 
late Court. [P 41 C 1] 

(d) Practice— Appellate Court — Duty of. 

The duty of an appellale Court sitting on appeal 
from a Judge is not the same as that of an appellate 
Court sitting on appeal from the verdict of a jury. 

In the former case the appeal is made by the rules a 
rehearing ; the appellate Judges are Judges of fa^t. 

In the latter case the appellate Judges are not 
Judges of fact : (1935) A. C. 346 and (1935) A. C. 
243 ; i?c/. [P41C2] 

Bichard O'Sullivan and S. N. Bernstein 

— for Appellant. 

Colin Pearson — for Respondents. 

Lord Wright. — The two main issues in 
the appeal are ; (l) whether the District Court 
and the Supremo Court were right in uphold- 
ing the present respondents’ claim that cer- 
tain transfers and mortgages should be set 
aside ( 2 ) whether there were circumstances in 
the conduct of the trial before the District 
Court which entitle the appellant to object 
that the case had not been fairly tried. If the 
appellant were to succeed in whole or in part 
on the former issue, she would be entitled to 
judgment to that extent on the application. 
If she were to succeed on the latter issue, she 
would be entitled to an order for a new trial. 
The transfers and mortgages in question were 
granted to the appellant by her father Hadji 
Nicolas Vassiliades, who was adjudicated 
bankrupt on a petition filed by the appellant 
in September 1939, His trustee in ban^uptcy 
was substituted for him in the proceedings, 
and is now resix)ndGnt 2. Respondent 1, Arte- 
mis N. Vitssiliades, a son of the bankrupt and 
a brother of the appellant, had obtained two 
judgments against his father, one dated lOtli 
June 1937 for £200 with interest and costs on 
two bonds, in an action commenced on 7 th 
November 1935, the other dated 26th June 193S 
for £428 10s. wdth interest and costs in an ac- 
tion commenced by him on 12th November 
1935. It is this latter action and judgment out 
of which these proceedings arise. The respon- 
dent having failed to obtain satisfaction for 
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his judgment, on 24th April 1939 took out a 
summons claiming that the transfers and 
mortgages set out in schs. a, B, c and D all 
of which were executed in favour of the appel- 
lant, should be set aside “as effected with in- 
tent to hinder or delay” his father’s creditors 
and in particular respondent l. The appellant 
intervened in the summons as ex parte res- 
pondent. The respondent filed an affidavit 
setting out the grounds of his application, 
which was based on Law 7 of 1886 S3. 2 and 
3, as amended by s. 2 of Law 10 of 1927. The 
sections in their amended form, are as fol- 
lows : 

■‘.9. (1) Every gift, sale, pledge, mortgage or other 
transfer or disposal of any movable or immovable 
property made by any person with intent to hinder 
or delay his creditors or any of them in recovering 
from him, bis or their debts shall be deemed to be 
fraudulent, and shall be invalid as against such cre- 
ditor or creditors ; and, notwithstanding any such 
gift, sale, pledge, mortgage or other transfer or dis- 
I>osal, the property purported to be transferred or 
otherwise dealt with may be seized and sold in 
satisfaction of any judgment debt due from the per- 
son making such gift, sale, pledge, mortgage or other 
transferor disposal. 

(2) In any application under the provisions of this 
law to set aside a transfer or assignment of any pro- 
perty made to any parent, spouse, child, brother, or 
sister of the transferor or assignor otherwise than in 
exchange for money or for other property of equi- 
valent value or for good consideration the onus of 
proving that such transfer or assignment was bona 
fide and not made with intent to hinder or delay 
his creditors shall rest upon the transferor or as- 
signor and upon the person to whom such transfer 
or assignment has been made. 

(3) No sale, mortgage, transfer or assignment 
made in exchange for money or other property of 
equivalent value shall be voidable, under the provi- 
sions of the law, unless the purchaser, mortgagee, 
transferee, or assignee shall be shown to have ac- 
cepted it with knowledge that such sale, mortgage, 
transfer, or assignment was made by the vendor, 
mortgagor, transferor, or assignor with intent to 
delay or defraud his creditors. 

3. Any gift, sale, pledge, mortgage or other trans- 
fer or disposal of any movable or immovable pro- 
perty deemed to be fraudulent under the provisions 
of S. 2 of this Law whether made before or after the 
commencement of an action or other proceeding 
wherein the right to recover the debt has been 
established may be set aside by an order of the 
Court, to be obtained on the application of any judg- 
ment creditor made in such action or other proceed- 
ing, and to the Court before which such action or 
other proceeding has been heard or is pending.” 

The appellant opposed the application. 
But both before the District Court and the 
Supreme Court her opposition has been 
overruled and the transfers and mortgages 
have been set aside. In 1936 between 23rd 
May 1936 and 26th June 193G while respon- 
^nt 1 3 two actions were pending against 
Hadji N. Vassiliades hereinafter called Vas- 
oiliades, Vassiliades executed eight transfers, 
all but one of immovable property and all in 
lavo^ of the appellant. On 25 th June 1936 
one Hortovax3ii commenced an action against 


Vassiliades and another, and on the same day 
an interim order was made restraining Vas- 
siliades from alienating his immovable pro- 
perty. Thereafter on 30th June 1936 Vassiliades 
made in favour of the appellant a bond for 
f86 payable on 1st August 1930 and on 23rd 
July 1936, purported by contract to sell to the 
appellant moveable proi^orties for £702 and 
about the same period transferred to the ap- 
i:>Gllant two mortgage bonds for £50 each. 
Thus in the period between 23rd May 1936 
and 22 nd June 1936, Vassiliades transferred to 
the appellant, partly before and partly after 
the commencement of Hortovadji’s action and 
while respondent I’s two actions were pend- 
ing, properties of a total value, even if the 
assessed values were taken, of over £ 2000 . In 
addition to this extraordinary sequence of 
events, there was also evidence before the 
Courts which they accepted that the biLsiuess 
of Vassiliades did not go well after 1920 and 
that his financial position at all times since 
1920 had been serious and critical. There was 
other evidence to the same effect. 

The law of Cyprus as stated in the sections 
cited above makes the intent of the transferor 
the crucial test for deciding whether the trans- 
fer or disposal is to be deemed to bo “frau- 
dulent.” The fraud contemplated is not what 
has been called “moral” fraud ; but consists 
in the intention of the transferor to “hinder” 
or “delay” (that is something less than “pre- 
vent”) his creditors. Whether or not that in- 
tention exists, must be decided as an inference 
of fact from considering all the circumstances 
of the case. Here the embarrassed position of 
Vassiliades over a period of years, the actions 
against him and the judgments I’ecovered and 
unsatisfied and in addition the most remark, 
able sequence of substantial conveyances 
within so short a period of time constitute 
very strong evidence. Vassiliades gave evi- 
dence but the Judge refused to credit anything 
he said. The appellant herself gave no evi- 
dence at all, in the witness box at the trial. 
Statements she made in an affidavit to show 
that the unsigned transactions were bona fide 
and for consideration were referred to, but re- 
jected by the Courts. There was in their Lord- 
ships’ judgment ample evidence for the conclu- 
sion of both Courts below that the transactions 
were not bona fide. It is true that under s. 2 (l) 
of the Act the onus is on the party seeking to 
set aside the transfers to prove his case, but 
the Courts below have considered the case on 
the footing that the onus so lay. Their Lord- 
ships also here proceed on the same view and 
arrive at the same conclusion as the Courts 
below. A question was raised as to the exact 
effect of the words “good consideration” in 
S. 2 (2) which deals with transfers as between 
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certain nicmlicrs of a family, otherwise than 
in exchange for money or other property of 
eijuivalent value or for good consideration. 
Good consideration in this statute, it was con- 
reded, means something more than natural 
love and affection. It was said that even if it 
was accepted in respect of the two bonds in- 
cluded in Sch. I> that there was no valuable 
consideration, there was "good” consideration 
because the transfer was by way of dowry, 
which it was said was good consideration like 
marriage considei’ation. The Courts below held 
lliis suggestion irrelevant because the apix^l- 
lant was neitlier married nor on the point of 
being married. There could thus be no question 
of applying in the appellant's favour S. 2 (2) 
which shifts the burden of proof and places the 
onus of proving bona tides on the transferor and 
transferee because the conditions of sub-s. (2) 
had not been fulfilled. But the Courts below 
have dealt with all the transfers on the footing 
that respondent 1 had to prove that the con- 
ditions of s. 2 (2) and (3) were established, and 
that the onus throughout was on him. The de- 
cision that respondent 1 had satisfied this onus 
which was arrived at by the Courts in Cyprus, 
the Judges of which have a knowledge of local 
conditions and habits which their Lordships 
do not protend to possess, is not one which 
they would lightly interfere with. But they feel 
satisfied on a consideration of all the evidence 
and documents that it is a right conclusion, 
and that the judgment should be affirmed. 

But it is still necessary to consider the ap- 
plication of the apix;llant for a new trial on 
the various grounds suggested. These can best 
be considered separately. The first objection 
is that the judgment apiiealed from is a nullity 
on the ground that the acting President of the 
District Court was not competent to sit but 
was disqualified because he had been Official 
J^Gceiver when the petition against Vassiliades 
was filed and had expressed an opinion ad- 
verse to the appellant in another case. This 
objection alleges bias and want of impartiality 
on the part of the Judge. It is a most serious 
objection, the effect of which, if it is sustained, 
is that the trial must be held to have been 
coram non judice and the judgment a nullity. 
The simplest type of bias is where the Judge 
is shown to have any i)ecnniary interest in the 
result of the proceedings : in that case it will 
be held at once that he is disqualified, however 
small the interest and however clear it may 
he that his mind could not have been affected. 
A striking illustration of this tyi)e is afforded 
by (1852) 3 II. L. C. 759,* where that fact tliat 
the Lord Chancellor who iiresided at the hear- 
ing in the House of Lords had inadvertently 

1. (1852) 3 H. L. C. 759, Dimes v. Grand Junction 
Canal Coy. 


failed to disclo.se a small interest he had in the 
respondent company was held to vitiate the 
judgment of the House. But there are other 
circumstances -which may be relied upon as 
justifying an objection that a Judge is dis- 
(lualified for bias. It is then a question of sub- 
stance and fact whether the objection is good. 

In (1894) 1 Q. B. 750,^ Lord Esher at p. 759 
explained the criterion for rejecting the objec- 
tion to be 

“not that any perversely minded person cannot 
suspect him but that he must bear sucha relation to 
the matter that he cannot reasonably be suspected of 
being biassed.” 

That was a case in which bias was alleged on 
the ground that the person adjudicating had 
actively co-operated in bringing the charges 
which were being investigated, but the Court 
held that as he had taken no part in the pro- 
secution, the objection of bias failed. In the 
present case the acting President of tbe District 
Court had taken no part in or in regard to the 
proceedings to set aside the transfers, either 
when he was Official Receiver or in any other 
capacity. Nothing is alleged or suggested to 
show that he was not capable of bringing an 
entirely impartial mind to the hearing of the 
particular application. No reasonable person 
could think that he was biassed or “in sub- 
stance and in fact” liable to be even suspected 
of bias merely l>ecause in the past in an official 
position he had dealt with matters in which 
the apjxjllant was concerned. Their Lordships 
agree with the Supreme (Jourt in rejecting this 
objection. It might perhaps have been better 
if the hearing had been adjourned until the 
Governor bad dealt with the application to him 
to nominate another Judge. It is always highly 
desirable that any proceeding should be dealt 
with by persons who are above any suspicion, 
however unreasonable, of being biassed. But 
ns the proceedings have been in fact held, they 
cannot be set aside except on legal proof of 
bias, of which there is none. The other matters 
of objection are fully dealt with and rejeotedl 
by the Supreme Court, who have thus summed' 
up their conclusion : 

‘‘On the whole wo cannot think the proceedings 
were satisfactory, but all the difficulties appear to 
have arisen from the peculiar conduct of the appel« 
Innt and her different advocates. And if she feels 
aggrieved it appears to us the fault was hers and 
that of her brother and lawyer Afseniis Vassiliades, 
that the case did not move on more smoothly. And 
as grounds of appeal wo do not think we ci\n con- 
sider them as such, considering the whole behaviour 
of her and her legal advisers.” 

Broadly, their Lordships take the same view. 
It is a matter of public policy that justice 
should not merely be done but should appear 
to be done. Judges, however, are only human, 

2. (1894) 1 Q. B. 760. Allinson v. General Medical 
Council. 
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and theii- patience is sometimes sorely tried by 
counsel and litigants. It is always to be re- 
gretted if their patience even appears to give 
way. But the administration of justice depends 
on the co-operation of the Judges and the 
parties. Parties cannot complain whose im- 
proper or unreasonable conduct has led to a 
departure from the more regular course of 
procedure, so long as no substantial injustice 
is done. Their Lordships do not think it neces- 
sary to examine in detail all the complaints 
made on J^ehalf of the appellant. It may be 
enough to say that, after carefully examining 
into them, their Lordships are satisfied that 
there has been no substantial miscarriage of 
justice. Only if they had been so satisfied could 
a new trial be ordered. One objection taken 
was that the District Court stopped the cross- 
examination of a witness by the appellant’s 
brother, a barrister who at one stage appeared 
on her behalf. After it had lasted three hours, 
(it is true through the medium of an inter- 
preter), the Court stopped it as irrelevant. Now 
cross-examination is one of the most important 
processes for the elucidation of the facts of a 
case and all reasonable latitude should be 
allowed, but the Judge has always a discretion 
as to how far it may go or how long it may 
continue. A fair and reasonable exercise of his 
discretion by the Judge will not generally be 
questioned by an appellate Court. As Lord 
Sankey L. C. said in (1935) a. C. 346^ at 
page 360, 

“A protracted and irrelevant cross-examination not 
only adds to the cost of litigation, but is a waste of 
public time.” 

The Lord Chancellor went on to say that such 
a cross-examination may become indefensible. 
Before their Lordships the appellant’s coun- 
set did not suggest that any material cross- 
examination had been prevented. This ground 
of objection is, in their Lordships’ opinion, ill- 
founded. It is not easy to follow all the pecu- 
liar features of the conduct of the appellant in 
(lourt or of her counsel, who changed from 
time to time. For instance, there appears 
to have been no sufficient reason why her 
brother Afxentis, who had appeared as her 
counsel and then gave evidence as her witness, 
refused at the outset of his cross-examination 
to answer a relevant question on the pretext 
that he had not finished his examination in 
chief. He was then committed for contempt 
and ordered to pay a trifling fine, with the 
alternative of a month’s imprisonment. His 
tone is reported to have been angry and his 
demeanour disrespectful. Another of the ap- 
l>ellant s counsel had already withdrawn. The 
appeUant was asked if she desired to call wit- 
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nesses or address the Court, but she did not, 
because she said she had no advocate. She did 
not even herself give evidence. 

Objections were taken to the form of the 
judgments in the lower Court. It was said that 
the judgment of the District Court did not 
sufficiently deal with all the various points 
which had been taken. The judgment is cer- 
tainly brief and would have been more help- 
ful to the appellate Court if it had been fuller. 
It is desirable that a trial Court should deal 
with reasonable fulness with the facts as it 
finds them. But the judgment of the District 
Court deals clearly and precisely with the 
essential points. The judgment of the Supreme 
Court is careful, full and accurate. It is, how- 
ever, objected that the final words of the 
judgment show that the Court did not do its 
duty, because an appeal like the present is an 
appeal by way of rehearing in Cyprus as it is 
in England under the rules of both Courts. 
The words of the judgment of the Supreme 
Court on which the objection is based are : 

We do not think the conclusion come to by the 
Courts [sc. the District Court] was unreasonable or 
such as ordinary jurors could not have come to, 
therefore we think the appeal should be dismissed 
with costs.’* 

Their Lordships, however, do not under- 
stand these words, which are not indeed very 
accurately expressed, as meaning that the duty 
of an appellate Court sitting on appeal from 
a Judge is the same as that of an appellate 
Court sitting on appeal from the verdict of a 
jury. In the former case the appeal is made 
by the rules a rehearing; the appellate judges 
are judges of fact. In the latter case the 
appellate judges are not judges of fact. As 
Lord Atkin said in 1935 A. C. 346^ at p. 369, 

speaking of a case where there is a jury, 
that tribunal and that tribunal alone is the judge 
of fact, and no appellate Court can substitute its 
own findings for those of the lawful tribunal.” 

The contrasted case of an appeal by way of 
rehearing is examined in (1935) A. c. 243.* 
Their Lordships see no reason to think that 
the Supreme Court neglected its duty to rehear 
the case, but they have thought it better to 
say what they have in order to avoid any mis- 
understanding of what is the true rule in such 
appeals. Their Lordships wish finally to men- 
tion two separate matters, (i) They rejected 
■an application on behalf of the appellant to 
introduce fresh evidence contained in an affi- 
davit. It is a sufficient reason for their doin^ 
so that no explanation was given why it was 
not tendered the District Court, and no 
proof was given that it was impossible to do 
so. Moreover, counsel for the appellant was 
unable to say that if the fresh evidence were 

4. (1935) 1935 A.C. 243, Powell v. Streatham Manor 
Nursing Home, 
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of the case. (2) It is said that the value of the 
property iu question is considerably in excess 
of the debt to resixjndent 1. That matter must 
be dealt with by the Court in Cypins, to whom 
their Lordships refer it, to do, what is just in 
the circumstances. On the whole case their 
Lordships are of opinion that the appeal fails 
and should be dismissed with costs. They will 
li\iinbly so advise His Majesty. 

p.K. Appeal dismissed. 
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Viscount j^Faugham, Lord Thankerton 
AND Sir IMadhavan Nair 

Adel Muhnmmed El Dahhah — Appellant 

V. 

Attorney General of Palestine — 

Bespondent. 

Privy Council Appeal No. G6 of 1943. 

(a) Palestine Criminal Code Ordinance (1936), 
Ss. 216 (a) and 214 — Resolution to kill within 
S. 216 (a) — Proof of.' 

Direct evidence of 'a resolution to kill within 
Ss. 21G (a) can seldom be found. Such resolution 
will more often rest on legitimate inferences from 
the proved circumstances and the conduct of the 
accused. [P 44 C 2] 

(b) Criminal trial — Evidence — Witnesses 
named by prosecution but not called by them to 
give evidence — Prosecution if bound to tender 
witnesses for cross-examination by defence. 

There is no obligation on the prosecution to tender 
witnesses, whose names were upon the information 
but who were not called to give evidence by the pro- 
secution, for cross-examination by the defence. The 
prosecutor has a discretion ns to what witnesses 
should be called for the prosecution, and the Court 
will not interfere with the exercise of that discretion, 
unless, it can be shown that the prosecutor has been 
influenced by some oblique motive: (1857)2 Car. & K. 
520 and (1858) 1 F. F. 79, Approved. [P45 C 2] 

It is consistent with the discretion of counsel for 
the prosecutor that it should be a general practice of 
prosecuting counsel if they find no sufficient reason 
to the contrary, to tender witnesses whose names 
appear at the back of indictment but are not called 
by the prosecution to give evidence, for cross-exa- 
mination by the defence but it remains a matter for 
the discretion of the prosecutor ; 11. v. Nicholson and 
(1927) 2 K. B. 587, Approved. [P 45 C 2] 

Gilbert Bey f us and John Bassett — 

for Appellant. 

Solicilor-Ocncral and Kcnchn Brccdy — 

, for Respondent. 

Lord Thankerton. — On 24th March 1943 , 
the Chief Justice of Palestine, sitting alone as 
the Court of Criminal Assize at Haifa, convicted 
the appellant of murder contrary to S. 214 (b), 
Criminal Code Ordinance, 193C, and sentenced 


him to death. An appeal by the appellant was 
dismissed on 17th April 1943, hy the Supreme 
Court of Palestine, sitting as the Court of 
Criminal Appeal, and the appellant, by special 
leave, now api^eals against that judgment. 

:Mr. Beyfus, in his full and able argument on 
behalf of the appellant, conveniently sub- 
mitted his contentions under two heads, viz., 
those which challenged the constitution of the 
Court of Criminal Assize by which the appel- 
lant was tried, and those which alleged grave 
impropriety in the course of the trial. As re- 
gards the constitution of the trial Court, the 
Chief Justice sat alone hy virtue of Regulation 
NO. 3 of the Palestine Defence (Judicial) (Regu- 
lations (NO. 2), 1942, which provided as follows: 

“3. 'Whenever the Chief Justice considers it ex- 
pedient so to do he may, either generally or for the 
bearing of any particular case, direct that the Court 
of Criminal Assize shall consist of the Chief Justice 
or a British puisne judge, silting alone, or with any 
one or more judge or judges of the Supreme Court, 
or with a president, or relieving president, or any 
one or more Palestinian judge or judges, of the Dis- 
trict Court.” 

At the date of making those regulations, the- 
constitution of the Court of Criminal Assize 
was prescribed hy S. 10, Courts Ordinance, 
1940 (NO. 31 of 1940), under which, in the ab- 
sence of any application by the accused, such 
Court must consist of three judges. No suck 
application was made by the present appellant. 
Mr. Beyfus submitted that the Court of Cri- 
minal Assize was not validly constituted on 
three grounds, viz., (a) that regulation NO. 3 
already referred to which was made by the 
High Commissioner under the ix)wer3 vested 
in him by Art. 3 of the Emergency Powers 
(Colonial Defence) Order in Council 1939, and 
the Emergency Powers (Defence) Act, 1939, 
was not within the powers thus vested in him, 
and was therefore ultra vires of the High 
Commissioner; (b) that, assuming that regu- 
lation NO. 3 was intra vires of the High Com- 
missioner, any direction made by the Chief 
Justice under it fell to be made by the Chief 
Justice himself, and there was no such direc- 
tion in the present case , and (c) that, in any 
event, stich a direction was an order within 
the meaning of S. 7 , Palestine Interpretation- 
Ordinance, 1933 (NO. 69 of 1933), which was 
applied to the Defence (Judicial) Regulations, 
1942, by regulation No. 9 thereof, and which 
required publication in the Gazette before 
such an order could have the force of law. 
These submissions were raised for the first 
time before this Board. 

(a) It is unnecessary to refer to the Order 
iu Council of 1939 in detail ; it is sufficient to 
state that its effect was to extend the Emer- 
gency Powci*s (Defence) Act, 1939, to Palestine, 
and, for present purposes, that the 
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S. 1 of the Act which are material may be 
read as originally enacted, with the substitu- 
tion of the High Commissioner for His Majesty 
in Council. The material parts of s. i are as 
follows : 

“■^•—(1) Subject to the provisions of this section 
His Majesty may by Order in Council make such 
Regulations (in this Act referred to as ‘Defence 
Eegulations ) as appear to him to be necessary or 
expedient for securing the public safety, the defence 
of the realm, the maintenance of public order and 
the efficient prosecution of any war in which His 
Majesty may be engaged, and for maintaining sup- 
plies and services essential to the life of the com 
munity.” ’ 

( 2 ) 

(3) Defence Eegulations may provide for em 

powering such authorities, persons or classes of per 
sons as may be specihed in the Regulations to make 
orders, ru es and byelaws for any of the purposes for 
which such Regulations are authorised by this Act 
to be made, and may contain such incideutal and 
supplementary provisions, as appear to His Majesty 
in Council to be necessary or expedient for the pur- 
poses of the Regulations. ^ 

(4) A Defence Regulation, and any order, rule or 
byelaw duly made m pursuance of such a Regulation 
shall have eftect notwithstanding anything incon- 
sistent therewith contained in any enactment other 
tuan this Act or in any instrument having effect bv 
virtue of any enactment other than this Act ” 

Counsel maintained that the discretion con- 
feired on the Chief Justice by regulation no 3 
myolved a delegation of his ix)wers by the 
High Commissioner which was not authorised 
by sub-section (3) of s. 1 of the Act of 1939 
which only authorised a delegation in general 
terms of the High Commissioner’s power to 
make regulations under sub-ss. (1) and (2) of s 1 
and that, therefore, the attempted delegation 
m regulation No. 3 was ultra vires of the Hi^^h 
Commissioner. Counsel also maintained that 
the right conferred on an accused to be tried 
by a Court of three by the Courts Ordinance 
of 1940 could not be modified or abrogated by 
any such regulation made by the High Com- 
missioner, and that, in any event, the intention 
to modify or abrogate such a right must be 
made clear beyond any doubt in the regulations. 

Their Lordships are unable to accept any 
of these contentions. In their opinion, it is 
clear that the High Commissioner satisfied 
himself that these regulations were necessary 
or expedient for the purposes stated in sub-s. (l) 

^ i^ter alia, that 

a flexibility m the constitution of the Courts 

ot criminal assize was necessary or expedient. 

It was rightly admitted by counsel for the 
appeUant that he was not able to challenge 
the validity of the High Commissioner’s com 
c usions. Their Lordships are of opinion that 
the discretion conferred on the Chief Justice 
involved no delegation of the High Commis- 
sioner s powers, but was an executive discre- 
lon nece^ary to the carrying out of the High 

Lommissioner s conclusions. Accordingly, no 


question can arise under siib-s. ( 3 )ofs. 1 of the 
Act. As regards the other contentions as to 
modification or abrogation of the appellant’s 
right to a Court of three under the Courts 
Ordinance of 1940 , regulation No. 3 of 1912 is 
clearly inconsistent with it. and, by virtue" of 
sub-s. (4 )of s. 1 of the Act, the regulation must 
prevail. The suggestion made by counsel that 
the appeUant's right was not modified or 
afiected until the Chief Justice exercised his 
discretion is fallacious; it was modified by the 
regulation as soon as it came into operation. 

(b) Regulation 3 of 1942 makes no provi 
Sion for the form which the direction by the 
Chief Justice is to take. In the present ca'^e 
the constitution of the Court which was to try 
the appellant was ju-escribed in the Cause List 
of the Supreme Court of Palestine for the 
week ending Saturday. 20th March 1943, which 
had been approved by the Chief Justice prior 
to Monday, i 5 th March 1943 . Their Lordships 
can see no ground for suggesting ihat this 
course for fixing the constitution of the Court 
which was to try the appellant, and which 13 
obviously the usual method of administering 
the .business of the Court, was not a proper 
method by which the Chief Justice should 
exercise the discretion vested in him. (c) Sec- 
tion 7, Interpretation Ordinance, 1933, so far 
as material, provides as follows ; 

*7' Ordinance confers power on auv 

autbonty to make regulations or orderi, the follow^ 
in^ provisions shall have effect with reference to the 
making and operation of such regulations or orders — 


(d) all regulations and orders savp ’*1 

wise provided, shall be published 'in the 

Chief Justice under Eegn, 3 of 1942 is not a 
legulation or order within the meaning of the 

nnKlitr-f to 

publish it in the Gazette. 

Their Lordships now turn to the second 
group of contentions raised on behalf of the 
appellant, which relate to the course of the 
tual, and are as follows;_(a) That the Chief 
Justice, in his judgment as finaUy issued bv 
Aim. made material alterations in the iudo 
ment as orally delivered by him; (b) that 
there was no sufficient evidence before the 
Chief Justice to justify a finding of “pre 

of Ss. 214 Ld 

216 Palestine Criminal Code Ordinance 1936 
and in any event, that the Chief Justice had 
neither considered this essential question, nor 
made any findmg thereon; and (c) that the 
refusal by the Chief Justice, at the close of 
the evidence for the Crown, to rule that there 
was any obligation on the Crovm to tender 
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nesses, whose names were on the information 
but had not been called, was wrong, and pre- 
judiced the api)Gllauts right to a fair trial. 

(a) The changes in the judgment finally 
issued, in view of the information obtained 
from the Chief Justice at the request of the 
Board and the limited argument submitted at 
the hearing before the Board, render it un- 
necessary for the Board to consider at length 
the value of the transcript by the short-hand 
stenographer of the oral judgment as delivered 
by the Chief Justice on 17th April 1943, which 
the learned Judge now states was full of 
errors and obvious mistakes, and the latter 
part of which had to be rewritten by him. In 
view of this explanation, which was not before 
the Court of Criminal Appeal, their Lordships 
would have difficulty in taking the transcript 
into consideration, but they are relieved from 
any final conclusion on this point, as the only 
change from the judgment as orally delivered 
which the api>ellant founds upon, is admitted 
by the learned Judge in his statement vi/.., 
the mention in the oral judgment of Ibrahim 
Bishara as a witness along with a reference 
to his evidence which was in fact not given at 
the trial, but was contained in his deposition 
at the preliminary enquiries, and which men- 
tion w^as omitted in the judgment finally 
issued. This point was raised before the Court 
of Criminal Appeal, and their Lordships agree 
with their view that, apart from this reference, 
which was an obvious mistake, there was 
sufficient evidence on which it could be found 
that there was enmity not only between the 
villages but also betw'een the families of the 
deceased and the appellant, and that this 
alteration in the judgment cannot be regarded 
as a substantial one, which w'ould affect the 
conclusions arrived at by the learned Judge. 

(b) The appellant was charged under s. 214 
(b), Criminal Code Ordinance, as having "w’ith 
premeditation” caused the death of the de- 
ceased, and S. 216 provides as follows: 

" 216 . For the purpose of S. 214 of this Code a 
person is deemed to have lulled another person with 
premeditation when — 

(a) he has resolved to kill such person or to kill 
any member of the family or of the race to which 
such person belongs provided that it shall not bo 
necessary to show that he resolved to kill any parti- 
cular member of such family or race, and 

(b) he has killed such x^erson in cold blood without 
immediate provocation in circumstances in which bo 
was able to think and realise the result of bis 
actions, and 

(c) ho has killed such person after having pre- 
pared himself to kill such x)erson or any member of 
the family or race to which such person belongs, or 
after having prepared the instrument, if any, with 
which such person was killed. 

In order to prove premeditation it shall not be 
necessary to show that an accused person was in 


any state of mind for any particular period or within 
any particular period before the actual commission 
of the crime, or that the instrument, if any, with 
which the crime was committed was prepared at 
any particular time before the actual commission of 
the crime.” 

Under this section the three essential ingredi- 
ents are cumulative, and while Mr. Beyfus 
admitted that there was sufficient evidence to 
justify a finding under (b) and (c), be sub- 
mitted that there w'as no sufficient evidence to 
justify a finding under (a), and that, subject 
to his next contention, the learned Judge mis- 
directed himself, and the conviction under 
S. 214 could not bo supported. It will seldom 
be found that there is direct evidence of a 
resolution to kill; such resolution wfiU more 
often rest on legitimate inferences from the 
proved circumstances and the conduct of the 
accused, and, in the opinion of their Lord- 
ships, the circumstances proved in the present 
case and the conduct of the accused, along 
with the two others who accompanied him, 
but whose identity has not been proved, afford 
ample ground for a finding that the appellant 
resolved to kill the deceased. The Court of 
Criminal Apf>eal, bolding, in effect, that the 
Chief Justice had pronounced no finding as to 
premeditation, and forming an independent 
view of their own upon the evidence, stated, 

‘‘it is quite clear to our minds that the irresistible 
inference— the only inference possible from the facts 
of this case— is that this killing was done with pre- 
meditation.” 

While not accepting their criticism upon the 
judgment of the Chief Justice, their Lordships 
are unable to come to any different conclu- 
sion upon the facts, which are summarised by 
the Court of Criminal Ap];>eal as follows ; 

“That the three armed men wore seen proceeding 
from north to south at varying distances up to ft 
maximum of a hundred metres from the house of 
the deceased; that shots were fired by those armed 
men into the doorway of the house of the deceased; 
that the deceased was found lying eighteen metres 
from his doorway with two shots in the back; that 
the three armed men were seen immediately after 
the shots had been heard proceeding together from 
south to north over the road by which they had ap- 
proached the scene; that there is no evidence and no 
suggestion that there was any provocation of quar- 
rel; and that it was night time.” 

On the question of common design, they state, 
‘‘Three men arraod going to the scene of the crime, 
all returning from the scene together, all three 
actually shooting into the doorway of the house of 
the man who was eventually kilM, two cartridges 
found showing that two shots had been fired two 
and ft half ftnd four metres from the place whore the 
body of the deceased was found. From these facts it 
seems to this Court that common design is proved 
beyond a shadow of a doubt, and that no other con- 
clusion is possible.” 

It is also well to in mind the conclusions 
of the Court of Criminal Appeal os to proof 
of enmity between the api>ellant and the 
deceased and between their families, which 
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have been already referred to. This evidence 
of enmity was also treated by the learned 
Chief Justice as relevant to the question of 
premeditation. It may be added that the ap- 
pellant himself admitted that there were broken 
relations between the deceased and himself. 
The appellant’s counsel submitted that, in any 
event, the Chief Justice had neither considered, 
nor made any finding on, premeditation, and 
the Court of Criminal Appeal would appear to 
have accepted this criticism to some extent. 
In their Lordships’ opinion, the learned Judges 
did not pay sufficient attention to the clear 
and express language of the Chief Justice. The 
form of his judgment was provided for by 
S. 51 of the Criminal Procedure (Trial upon 
Information) Ordinance, 1933, which provides : 

“51. Upon the conviction of any person for any 
oSence the presiding judge shall, upon his notes of 
the proceedings, record the findings of fact on which 
the conviction is based : 

Provided that no conviction shall be invalid for 
failure to include in such record a finding of a fact 
if such fact shall appear to be sufficiently established 
by the evidence given in the case.” 

It is only necessary to make a short quotation 
from the judgment of the learned Chief Justice: 

“It IS not necessary for the prosecution to prove a 
motive for a murder, but it does explain what other- 
wise might be unexplainable. In this case it explains 
the shooting in cold blood of the deceased, and it 
was a premeditated murder. 

*1 ^ that Adel, accused 1, was one of 

the three men who took part in this murder, and I 

guilty of murder as charged . . . 
Adel Muhammad el Dabbah, as I said a few 
moments ago, this is a cold-blooded premeditated 
murder, of which I find you guilty.” 

The Court of Criminal Appeal does not pay 
attention to these findings as to premedita- 
tion, which expressly formed part of the 

charge, and one could not easily assume 

even apart from his express reference thereto 
—that the learned Chief Justice had not con- 
sidered this outstanding element in the law of 
murder in Palestine. 

(c) The last contention of the appellant is 
that the accused had a right to have the wit- 
nesses, whose names were upon the informa- 
tion, but were not called to give evidence for 
the prosecution, tendered by the Crown for 
cross-examination by the defence, as was 
asked for by counsel for the defence, at the 
close of the case for the prosecution. The 
l^rned Chief Justice ruled that there was no 
obligation on the prosecution to call them. 
-Lhe Court of Criminal Appeal held that the 
strict position in law was that it was not 
necessary legally for the prosecution to put 
forward these witnesses, and that they could 
not say that the learned Chief Justice erred in 
point of law, but they pointed out that, in 
their opinion, the better practice is that the 
witnesses should be so tendered at the close of 
the case for the prosecution so that the defence 


may cross-examine them if they so wish, and 
they desired to lay down as a rule of practice 
that in future this practice of tendering wit- 
nesses should be generally followed in all 
Courts. While their Lordships agree that there 
was no obligation on the prosecution to tender 
these witnesses and therefore this contention 
of the present appellant fails, their Lordships 
doubt whether the rule of practice as expressed 
by the Court of Criminal Appeal sufficiently 
recognises that the prosecutor has a discretion 
as to what witnesses should be called for the 
jirosecution, and the Court will not interfere 
with the exercise of that discretion, unless, 
perhaps, it can be shown that the prosecutor 
has been influenced by some oblique motive; 
no such suggestion is made in the i:)resent case. 
It will be sufficient to go back to the judgment 
of Baron Alderson in ( 1 SI 7 ) 2 Car. & K. 520/ 
in which he said 

“You are aware, I presume, of the rule which the 
Judges have lately laid down, that a prosecutor is 
not bound to call witnesses merely because the’r 
names are on the back of the indictment. The wit- 
nesses, however, should be here, because the prisoner 
might otherwise be misled. He might, from their 
names being on the bill, have relied on your bringing 
them here, and have neglected to bring them him- 
self. You ought, therefore, to have them in Court, 
but they are to be called by the party who wants 
their evidence. This is the ouly sensible rule.” 

In re^^ly to the counsel for the prisoner, who 
asked if he was to understand that if he called 
them he would make them his own witnesses, 
Baron Alderson said. 

Yes, certainly. That is the proper course, and one 
which IS consistent with other rules of practice. For 
instance, if they were called by the prosecutor, it 
might be contended that he ought to give evidence 
to show them unworthy of credit, however falsely 
the Witnesses might have deposed.” 

In a later case— (i858) l P. & p. 79^ — Baron 
Parke stated the correct principle to be 

that the counsel for the prosecution should call 
what witnesses he thought proper, and that, by bav- 
mg had certain witnesses examined before the grand 
jury, whose names were on the back of the indict- 
ment, he only impliedly undertook to have them in 
Court for the prisoner to examine them as his wit- 
nesses; for the prisoner, on seeing the names there, 
might have abstained from subpoenaing them.” 

He would therefore follow the course said to 
have been pursued by Campbell C. J., who 
ruled that the prosecutor was not bound to 
call such a witness and that if the prisoner did 
so, the witnesses should be considered as bis 
own. Cresswell J., who was consulted by Baron 
Parke, agreed with this view. 

It is consistent with the discretion of coun- 
sel for the prosecutor, which is thus recognised, 
that it should be a general practice of x^rose- 
cuting counsel, if they find no sufficient reason 
to the contrary, to tender such witnesses for 
cross-examinat ion by the defence; and this 

1. (1847) 2 Car. & K. 520, E. v. Woodhead. 

2. (1858) 1 F. & F. 79, R. v. Cassidy. 
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practice has prol^ahly become even more gene- 
ral in recent years, and rightly so — but it 
remains a matter for the discretion of the pro- 
secutor. Archbold, in Edn. 31, of 1943, contains 
a list of a series of decisions, but in none of 
those has the Court superseded the prosecutor’s 
discretion. The most recent of these was an 
nnrei'ortcd case of B. v. Nichohon, at the 
Nottingham Assi:^es in 1937 where Hawke J. 
declined to force the pro.sccution to call a 
witnOvSS whom they regarded as unnecessary. 
Heference should also bo made to an inter- 
locutory remark by Hewart C. J., in (1927) 2 
K.i!. 587‘^ at p. 590r-fco ^he effect that 

“in criminal ca>c3 the pEOscention is bound to call 
nil tlic niaturial witnesaps before the Court, even 
tbon^'h they pive inconsistent accounts, in order that 
the whole of the facts may be before the jury.” 

In their liordsbij:©’ view, the learned Judge 

could not have intended to negative the long- 

established right of the prosecutor to exercise 

his discretion to determine who the material 

witnesses are. It may be noted that under 

S. 41 of the Criminal Procedure (Trial uiX)n 

Information) Ordinance, 1933, already referred 

to, the Court has the right, of its own motion, 

to call upon ix^rsons to give evidence. This 

last contention of the appellant, therefore, also 

fails, and, on the whole matter, their Lord- 

ships arc of opinion that the appeal should be 

dismissed, and the judgment of the Court of 

Criminal Appeal should be affirmed, and their 

Lordships will advise His Majesty accordingly. 

G.N. Appeal dismissed. 

Solicitors for Appellant — Piper Smilh A Piper. 
Solicitors for Respondent — Bnrchclls. 

3. (1927) 2 K.R. 587, R. v. Dora Harris. 
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(Frovi Supreme Court of Island of Malta) 

19th July 1944 

Lord Chancellor (Viscoqnt Simon), 
Lords ■Wright. Porter, Simonds 

AND Goddard. 

J'Jric Reginald Charles Alexander Stro~ 

logo — Appellant 

V. 

The King. 

1‘rivy Council Appeal No. 13 of 1944. 

(a) Criminal trial — Assault — Person in uni- 
form has no more right to assault another than 
anyone else. 

A per.son in uniform, be he ofliccr, N. C. O. or 
private, is no moro than anyone else entitled to as- 
sault anolher subject of the King whether in peace 
or time of war. [p .17 c 1 ] 

(b) Privy Council — Appeal — Conviction re- 
sulting from regarding as criminal act authoris- 
ed by law — Privy Council will interfere and 
quash conviction. 

If a conviction has resulted from regarding as cri- 
minal an act which is authorised by law that docs 
amount to a breach of natural justice, because it 
means that there has been a conviction for what the 


law doe.s not recognise as an offence. The Privy 
Council will interfere in such case and quash the 
conviction: (1887) 12 A. C. 459, Pel. on. [P 48 C 1] 

Frank Gahan — for Appellant. 

The Attorney-General and Kenelm Preedy 

— for the King. 

Lord Goddard. — On 3ist July 1943, the 
appellant was indicted before His Majesty’s 
Criminal Court for the Island of Malta and 
its Dependences with having without a lawful 
order from the competent authorities arrested, 
detained or confined a person against the will 
of the same and of having provided a place 
for carrying out such arrest, detention or con- 
finement, with the aggravating circumstances 
that the individual arrested detained or con- 
fined received bodily harm and with the fur- 
ther aggravating circumstances that the deten- 
tion or confinement was continued by him 
with the knowledge that an order had been 
issued by the competent authority for the re- 
lease or production of the person detained, 
contrary to Arts. 85 and 8G (3) and (4) of the 
Criminal Law’s. The Court convicted the ap- 
pellant of the ‘substantive offence and also 
found both of the alleged aggravating circum- 
stances proved. They sentenced him to 13 
months imprisonment with hard labour which 
was the minimum sentence prescribed by law’, 
but the Governor in the exercise of his prero- 
gative reduced the sentence to three months. 
That sentence, less a remission for good con- 
duct, has been served. The appellant by spe- 
cial leave granted on 25th February 1944, 
appealed against the conviction. At the con- 
clusion of the argument their Lordships indi- 
cated that they w’ould humbly advise His 
Majesty that the appeal should be allowed 
and the conviction quashed and now give 
their reasons for tendering such advice. 

The facts w’ere really not in dispute. The 
appellant is a Captain in the Royal Artillery 
and w’as acting as liaison officer W'ith the 
R. A. F. at Tal Qali aerodrome. On 14th July 
last year, which was the third day of the in- 
vasion of Sicily, ho parked a truck, a vehicle 
used in His Majesty's service, near a house 
which he had occasion to visit. On returning 
to the truck some time afterwards he saw the 
lad whose arrest formed the subject of the 
charge on the truck. According to the appel- 
lant the lad was in the truck and be saw him 
through the windscreen. The lad’s evidence 
was that ho was not in the truck, hut was 
standing on the running board with his hands 
behind his back looking at the speedometer 
and that* ho had been so standing for about 
live minutes. Whether the Court believed the 
appellant’s evidence on this point or prefer- 
red the somewhat surprising account given by 
the lad is immaterial, for it is common ground 
that he was at least on some part of the truck. 
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On seeing the appellant approach the lad ran 
away and the appellant chased and caught 
him. Unfortunately the appellant lost his 
temper, and hit the lad in the face and kick- 
ed him. He arrested him and took him back 
to the truck and put him into it. He then 
discovered some cigarettes were missing and 
that about 20 gallons of petrol had been taken 
out of the tank which was empty. The lad 
denied all knowledge of either the cigarettes 
or the petrol, but the appellant told him that he 
was taking him to Valletta police station. On 
the way towards Valletta they met a police- 
man and the appellant inquired of him where 
there was a police station, but then according 
to his evidence, realising that it was time he 
went on duty he drove to the aerodrome and 
handed over the lad to the Corporal on duty 
at the guard room and ordered him to detain 
him^ till the Military Police came for him. 
Again at the guard room he assaulted the boy. 
The subsequent history is really immaterial 
for the determination of this appeal, but it 
appears that the arrest caused considerable 
excitement in the neighbourhood which led to 
an Inspector of Police visiting the appellant 
and demanding that the boy should be releas- 
ed. A somewhat undignified altercation took 
place into which it is unnecessary to inquire 
in detail; it is enough to say that later in the 
evening the boy who had meanwhile been re- 
moved by order of the Provost Marshal to 
Hamrun police station was on somebody’s 
order released. As a result of the treatment 
he received from the appellant the boy sus- 
tained slight injury, amounting according to 
the doctor s evidence to a scratch near the 
corner of his eye and a small scar or bruise 
on the leg. Had the appellant been charged 
with assault he would have had no defence: 
he would no doubt have been properly con- 
victed and awarded a suitable punishment for 
that offence. It is they hope hardly necessary 
jfor their Lordships to emphasise that a person 
in uniform, be he officer, N. C. 0. or private, 
is no more than anyone else entitled to as- 
sault another subject of the King whether in 
peace or time of war. But that was not the 
^ence for which the appellant was convicted. 
He was charged and convicted under Art. 85 
of the Criminal Laws, which makes it an of. 
fence to arrest, detain or confine any person 
without a lawful order from the competent 
authorities, saving the case where the law au- 
thorises private individuals to apprehend 
renders. Now at this time the Malta Defence 
Regulations 1939 were in force throughout the 
Island. Those Regulations derive their statu- 
tory effect from s. 4, sub-s. (i), Emergency 
Powers (Defence) Act 1939 , and the Emergency 
Powers (Colonial Defence) Order in Council 


1939 made thereunder. Under Regn. 26 it is 
an offence to impair the efficiency or impede 
the working of any vehicle used or intended 
to be used for the purpose of any of H. M. 
forces. Regulation 35 x^rovides that no person 
shall unlawfully enter or board any vehicle, 
vessel or aircraft used or appropriated for 
any of the liuri^oses of H. M. service and if 
any person is found in any vehicle, vessel or 
aircraft on any occasion on which he has en- 
tered or boarded it in contravention of this 
paragraph then without prejudice to any pro- 
ceedings which may be taken against him he 
may be removed by an authorised officer, 
which by Regn, 4 means a commissioned offi- 
cer in any of H. M. forces, from the vehicle 
vessel or aircraft. Then by Regn. 72, among 
other persons, any member of H. M. forces 
acting in the course of his duty as such may 
arrest without warrant any person whom he 
has reasonable ground for susx)ecting to have 
committed a war offence. A war offence is an 
offence against any of the Regulations. Now 
it is clear that the appellant had reasonable 
grounds for suspecting that the boy had com- 
mitted a war offence; he was seen on the 
truck and therefore was committing a breach 
of Regn. 35. The prohibition contained in the 
Regulation is absolute, no question of intent 
or state of mind is involved. 

It follows that the appellant as a member 
of H. M, forces acting in the course of his 
duty as such was entitled under Regn. 72 to 
arrest him without warrant. The Attorney- 
General submitted that the Court was justified 
in thinking that he arrested the boy because 
he suspected him of stealing cigarettes which 
were his and not Government prox^erty and 
that accordingly there could be no justification 
for his action. But the facts show that he 
chased and arrested the boy before he knew 
that his cigarettes were missing, and also be- 
fore he knew that petrol had been taken from 
the tank, so that it is unnecessary to consider 
whether he had reasonable grounds for sus- 
pecting that the boy had been a party at least 
to the theft of petrol which would have been 
another war offence under Regn. 26. As the 
Court apparently delivered no reasoned judg- 
ment their Lordships are without information 
as to the grounds upon which they came to 
the conclusion that the appellant had been 
guilty of an offence under Art. 85, but from 
the course of the trial it appears as though 
they must have addressed their minds solely 
to the question whether in arresting the boy he 
acted without authority, that is as a private 
person who was not authorised by law to ap- 
prehend an offender. The whole case for the 
appellant was that Art. 85 had no apiffication 
because whether or not the appellant was to 
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be regarcled as a private ]oei-soia he had autho- 
rity niider the Defence Regulations to effect 
an arrest. Consequently there was no illegal 
assumption of a ix)wer which did not belong 
to him. The facts do not appear to admit of 
any other conclusion and their Lordships 
therefore cannot hut think that the Court ac- 
ted on a misapprehension of the law and 
failed to take into account the powers con- 
ferred on the appellant hy the Defence Regu- 
lations. The principles upon which this board 
acts in advising His Majesty to review pro- 
ceedings in Courts of criminal jurisdiction 
were laid down in (1387) 12 A. c 459^ and 
have recently been re-stated so that there is no 
necessity to repeat them here. It is enough 
to say that if a conviction has resulted from 
regarding as criminal an act which is autho- 
rised by law that does amount to a breach of 
natural justice, because it means that there 
has been a conviction for what the law does 
not recognise as an offence. These are the 
reasons which moved their Lordships to ten- 
der the humble advice to His Majesty which 
they announced at the close of the argument. 

g.n. Appeal alloived. 

Solicitors for Appellant Norton, Noss, Green- 

well <t Co. 

Solicitors for the King — Burchells. 

1. (1887) 12 A. C, 450, In re Abraham Mullory 
Dillet. 
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(From Federal Court of India: ('43) SO 

A. I. R, 1943 F. C. 36) 

6th November 1944 
Lord Chancellor (Viscount Simon), 
Lords Roache, Porter and Goddard 
AND Sir Madhavan Natr 

Emperor 

V. 

Benoari Lai Sarma and others 

Respondents. 

Privy Council Appeal No. I of 1944. 

(a) Special Criminal Courts Ordinance (2 of 
1942), S. 26 — Accused convicted by special 
Magistrate — Revision to High Court under 
S. 439, Criminal P. C., and application under 
S. 491, Criminal P. C. — Distinction — Validity of 
Ordinance questioned — Proper remedy is appli- 
cation under S. 491, Criminal P. C. 

An application by way of revision to the High 
Court under Ss. 435 and 439, Criminal P. C., by an 
accused against his conviction by a Special Magis- 
trate under the Ordinance assumes that the Court 
of the Special Magistrate wa.s a valid inferior Court 
whose decision calls in the view of the accused for 
revision. But if the Special Magistrate who tried 
the case was a valid Court, duly authorised by the 
Ordinance, then by the very terms of the Ordinance 
there is no appeal to the High Court, If, on the 
other hand, the Ordinance had no validity, tbo 
Special Magistrate was in the same position as a 
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private person who took upon himself to conduct a 
trial of the accused and to sentence him to im- 
prisonment without any authority at all. In this 
latter alternative, the remedy of release by process 
in the nature of habeas corpus (S. 491, Criminal 
P, C.) would be the appropriate remedy. 

[P 49 C 2; P 50 C 1] 

(b) Government of India Act (1935), Sch. 9 

S. 72 Whether emergency exists — Test — 

Governor-General is sole judge of whether 
emergency exists — Court cannot challenge his 
view. 

Section 72 does not require the Governor-General 
to state that there is an emergency, or what the 
emergency is, either in the text of the Ordinance or 
at all and assuming that he acts bona fide and in 
accordance with bis statutory powers, it cannot rest 
with the Courts to challenge liis view that the 
emergency exists. [E *50 C 1] 

The circumstances that a foreign country bad 
declared war against India and had bombed some 
places in India and the earlier Ordinances had re- 
cited that an emergency had arisen which required 
special provision being made to maintain essential 
services, to increase certain penalties, to deal with 
looting of properly left unprotected by evacuation of 
premises and so forth might if necessary be properly 
considered in determining whether an emergency 
had arisen but the question whether an emergency 
existed at the time when an Ordinniice is made and 
promulgated is a matter of which tbo Governor- 
General is the sole judge: (’31) 18 A. I. R. 1931 
P. C. Ill, Rcl. on; (’43) 30 A. I. R. 1943 P. C. 36 
(View of Rowland J.) approved. [P 50 C 1, 2] 

• (c) Special Criminal Courts Ordinance (2 of 
1942), S. 1 (3)— Ordinance is not ultra vires on 
ground that under S. 1 (3) Governor-General 
did not consider that emergency existed but was 
making provision for future emergency or on 
ground that S. 1 (3) amounts to “delegated 
legislation.” 

It was contended that the Ordinance was invalid 
either because the language of S. 1 (3) showed that 
the Governor-General, notwithstanding the preamble, 
did not consider that an emergency existed but was 
making provision in case one should arise in future, 
or else because S. 1 (3) amounted to what was cal- 
led “delegated legislation,” by which the Governor- 
General without legal authority sought to pass the 
decision as to whether an emergency existed to the 
Provincial Government instead of deciding it for 
himself. 

Held that (1) the Ordinance was not invalid on 
any of the grounds contended for. [P 51 C 1] 

(2) as regards the first ground an emergency 
might well exist “which makes it necessary to pro- 
vide for the sotting up of Special Criminal Courts” 
without requiring such Courts to bo actually set up 
forthwith all over India. Any other view would 
deny the Governor-Goneral, when faced with an 
emergency, tbo exorcise of any foresight in the pro- 
tection of the state. The Governor-General may well 
have considered that in view of the existing emer- 
gency it was necessary to have a scheme for Special 
Courts drawn up and all ready for application if the 
existing emergency was further aggravated. It was 
perfectly possible, and indeed quite obvious, that the 
Governor-General regarded the situation on 2nd 
January 1042, ns constituting an omergenoy— in 
view of what was happening it would be remarkable 
if he did not — and this justified and authorised the 
Ordinance providing in advance for Special Courts. 
It did not in the least follow that the bringing of 
Special Courts into actual existence and operation all 
over India must take place at the same time: (’43) 
30 A. I. R. 1943 Bom. 169 (F. B.), npprored. 

[P51C11 
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(3) the second ground was equally unfounded. It 
was undoubtedly true that the Governor-General, 
acting under S. 72 of Sch. 9, must himself discharge 
the duty of legislation there cast upon him, and 
could not transfer it to other authorities. But the 
Governor- General bad not under S. 1 (3) delegated 
his legislative powers at all. There could be no 
valid objection, in point of legality, to Governor- 
General’s Ordinance taking the form that the actual 
setting up of a Special Court under the terms of the 
Ordinance should take place at the time and within 
the limits judged to be necessary by the Provincial 
Government specially concerned. This was not dele- 
gated legislation at all. It was merely an example 
of the not uncommon legislative arrangement by 
which the local application of the provision of a 
Statute was determined by the judgment of a local 
administrative body as to its necessity. [P 51 C 2] 

(d) Special Criminal Courts Ordinance (2 of 
1942), S. 26 — In excluding revisional jurisdiction 
of High Court S. 26 is not ultra vires as being in 
conflict with S. 223, Government of India Act. 

In view of S. 311 ( 6 ), Government of India Act, 
it cannot be said that the Governer-General when 
making an Ordinance in cases of emergency under 
S. 72 of Sch. 9, Government of India Act, is not a 
“Legislature” as contemplated by S. 223, Govern- 
ment of India Act. Provided the condition as to 
emergency is fulfilled, the Governor-General acting 
under S. 72, Sch. 9, Government of India Act, may 
repeal or alter the ordinary law as to the revisionary 
jurisdiction of the High Court, just as the Indian 
Legislature itself might do. Therefore S. 26 of the 
Ordinance, in excluding the revisional powers of the 
High Court in cases dealt with by the Special Courts 
constituted under the Ordinance, is not ineffective 
and ultra vires as being in conflict with S. 223, 
Government of India Act. [P 52 C 1] 

*(e) Special Criminal Courts Ordinance (2 
of 1942), Ss. 5, 10, and 16 — Ordinance whether 
ultra vires— Test— Ss. 5, 10 and 16 are not ultra 
vires: (’43) 30 A. I. R. 1943 F. C. 36 and (’43) 30 
A. I. R. 1943 Cal. 285 (S.B.), REVERSED. 

The question whether the Ordinance is intra 
vires or ultra vires does not depend on considera- 
tions of jurisprudence or of policy. It depends 
simply on examining the language of the Govern- 
ment of India Act and of comparing the legislative 
authority conferred on the Governor-General with 
the provisions of the Ordinance by which be is pur- 
porting to exercise that authority. It may be that 
as a matter of wise and well framed legislation it is 
better if circumstances permit to frame a statute in 
such a way that the offender may know in advance 
before what Court he will be brought if he is charg- 
ed with a given crime; but that is a question of 
policy, not of law. There is nothing in the Indian 
Constitution to render invalid a statute, whether 
passed by the Central Legislature or under the 
Governor-General’s emergency powers, which does 
not wcord with this principle. ' [P 53 C 2 ] 

Like the Parliament of Westminster the law 
making authority in India whether it be the Legis- 
lature or the Governor-General can validly enact 
that the executive authority should have the power 

to direct that of two Courts existing 
side by side the accused shall be tried in one and 
not in the other. [p 54 q 

There is nothing underlying the written Con- 
stitution of India which debars the Executive 
Authority, when specially authorised by the statute 
or Ordinance to do so, from giving directions after- 
the accused has been arrested and charged with 
cnme as to the choice of Court which is to try him. 

[P 53 C 2] 
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Sections 5, 10 and 16 of the Ordinance therefore 
are not ultra vires on the ground that they em- 
powered the executive to decide what offence? or 
classes of offences and what cases or classes of case^ 
shall be tried by the Special Courts and not by the 
ordinary and well established criminal procedure ' 
(’4^) 30 A. I. R. 1943 F. C. 36 and (’43) 30 A I 
1943 Cal. 285 (SB), REVERSED. [p 52 C 1 : 

m T P 54C 1] 

(f) Interpretation of Statutes — Court is not 

concerned with policy involved or with results. 

In construing enacted words the Court is not con- 
cerned with the policy involved or with the results, 
injurious or otherwise, which may follow frorngivim' 
effect to the language used. [p .53 0 2 ] 

N. L. C. Macaskie, Sir W. Monckion, Sir 
Thomas Strangman, W. Wallach and R. K. 
Handoo — for Appellant. 

Respondents Ex parte. 

The Lord Chancellor*— This is an appeal 
by the Government of India from a judgment 
of the Federal Court (Varadacbariar C. J. 
and Zafrulla Khan J,, Howland J., dissenting) 
dated 4th January 1943, dismissing an appeal 
from a judgment of the Pligh Court at Cal- 
cutta (Sir Harold Derbyshire C. J., Khund- 
kar and Sen JJ.) setting aside a conviction 
of 15 individuals by a Special Magistrate pur- 
porting to act under Ordinance No. 2 of 1942 
promulgated by the Governor. General on 
2nd January 1942. The ground upon which 
the conviction was set aside was that the 
Ordinance was ultra vires. The question is 
largely academic, for upon Ordinance 2 being- 
declared by the Federal Court to be ultra 
vires, Ordinance 19 of 1943 was promulgated 
to replace it. But in view of the elaborate 
argument that has taken place and the way 
in which the topic has been dealt with in the 
judgments in India, their Lordships think that 
the better course is to decide the question 
whether Ordinance 2 is invalid, especially as 
this may be of assistance in deciding other 
questions which may arise hereafter as to the 
validity of Ordinances made, in cases of emer- 
gency, by the Governor-General under the 

authority of s. 317 and para. 72 of Sch. 9 
Government of India Act, 1935. 

Their Lordships must, however, make a 
preliminary observation on the way in which 
the issue of the validity of the Ordinance has 
been dealt with by the Indian Courts. The 
appeal from the Special Magistrate who con- 
victed the accused was brought to the High 
Court under its criminal revisionary jurisd^- 
tion by a petition for revision under Ss. 435 * 
and 439, Criminal P. C. This assumes that the 
Court b6low was a valid infsrior Court whose 
decision calls, in the view of the appellants 
who were convicted and sentenced by it, for 
revision. But if the Special Magistrate who 
tried the case was a valid Court, duly autho-^ 
rised by the Ordinance, then by the very 
terms of the Ordinance there is no appeal to 
the High Court. Sen J., at the beginning of 
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'bis juclgrnent in the High Court, points this 
out very clearly. If, on the other hand, the 
'Ordinance had no validity, the Special Magis- 
trate was in the same position as a private 
! person who took upon himself to conduct a 
jtrial of the appellants and to sentence them 
ito imprisonment without any authority at all. 
In this latter alternative, the remedy of re- 
|loase by process in the nature of halieas corpus 
l(s. 491, Criminal P. C.) would be the appro- 
ipriate remedy. Their Lordships content them- 
selves with pointing this out, without seeking 
to dispose of the litigation on this ground, as 
in their opinion the matter can be satisfac- 
torily dealt with by considering whether the 
objections taken to»the Ordinance have any 
validity. 

The Governor-General purported to make 
and promulgate the Ordinance under a power 
conferred on him by para. 7*2 of scb. 9, Gov- 
ernment of India Act, 1935. That paragraph 
— which must, of course, be read in the light 
of the India and Burma (Emergency Provi- 
sions) Act, 1940 (whereunder the operation of 
the words “for the space of not more than 
vSix months from its promulgation” W'as sus- 
pended during the period therein specified) — 
provides as follows : 

“75. The Governor-General may, in cases of 
emergency, make and promulgate ordinances for 
the peace and good government of British India or 
any part thereof, and any Ordinance so made shall, 
for the space of not more than six months from its 
promulgation, have the like force of law as an Act 
passed by the Indian Legislature ; but the power of 
making Ordinances under this section is subject to 
the like restrictions <as the power of the Indian 
liegislature to make laws ; and any Ordinance made 
under this section is subject to the like disallowance 
as an Act passed by the Indian Legislature, and 
may be controlled cr superseded by any such Act.” 

Tt is to be observed that the paragraph does 
^not require the Govornor-General to state that 
(there is an emergency, or what the emergency 
jis, either in the text of the Ordinance or at 
lall, and assuming that he acts bona fide and 
|in accordance with his statutory ])Owers, it 
jcannot rest with the Courts to challenge his 
view that the emergency exists. In the pre- 
sent instance, such questions are immaterial, 
for at the date of the Ordinance {2nd January 
1942) no one could suggest that the situation 
in India did not constitute an emergency of 
the most anxious kind. Japan had declared 
war on the previous 7th December ; Kangoon 
had been bombed by the enemy on 23rd De- 
cember and again on 25th December : Earlier 
Ordinances had recited that an emergency 
liad arisen which required special provision 
being made to maintain essential services, to 
increase certain ix)nalties, to deal with looting 
of property left unprotected by evacuation of 
promises, and so forth. Their Lordships en- 


A. I. R. 

tirely agree with Rowland J.’s view that such 
circumstances might, if necessary, properly 
be considered in determining whether an 
emergency had arisen ; but, as that learned 
Judge goes on to point out, and, as had al- 
ready been emphasised in the High Court, 
the question whether an emergency existed at 
the time when an Ordinance is made and 
promulgated is a matter of which the Gover- 
nor-General is the sole judge. This proposi- 
tion was laid down by the Board in 58 I. A. 
169^ and is plainly right. On 3rd September 
1939, the date on which war was proclaimed 
between His Majesty and Germany, the Gov- 
ernor-General, acting under S. 102, Govern- 
ment of India Act, 1935, had proclaimed that 
“a grave emergency exists w'hereby the secu- 
rity of India is threatened by war" and there- 
upon the Indian Legislature acquired power 
to make laws for a province with respect to 
any of the matters enumerated in the “Pro- 
vincial Legislative List,” with the result that 
the Governor-General, acting under para. 72 
of Sch. 9, had in case of emergency the same 
width of Legislative power. 

Two objections, however, were raised to the 
validity of the Ordinance in connexion with 
the question of “emergency.” The Ordinance 
recited that "an emergency has arisen which 
makes it necessary to provide for the setting 
up of special criminal Courts,” and the body 
of the Ordinance contained the necessary 
framework for Courts of criminal jurisdiction 
consisting of Special Judges, Special Magis- 
trates and Summary Courts, the provisions 
as to their respective limits of jurisdiction and 
procedure, together with restrictions on ap- 
peal (which fall to be separately considered in 
this judgment), but the Ordinance did not it- 
self set up any of these Courts, but provided 

by S. 1, suh-9. (3) that the Ordinance 
"shall como into force in any Province only if the 
Provincial Government being satisfied of the exist- 
ence of an emergency arising from any disorder with- 
in the Province or from a hostile attack on India or 
on a country neighbouring on India or from the im- 
minence of such an attack, by notification in the 
oHicial Gazette, declares it to be in force in the Pro- 
vince, and shall cease to bo in force when such 
notification is rescinded." 

In view of this last provision, it was con- 
tended that the Ordinance was invalid either 
because the language of the section showed 
that the Governor- General, notwithstanding 
the preamble, . did not consider that an emer- 
gency existed but was making provision in 
case one should arise in future, or else because 
the section amounted to what was called “dele- 
gated legislation,” by which the Governor- 
General without legal authority sought to pass 

l7C31) 19 A. I. R. 1931 P. C. Ill : 12 Lah. 280 : 

58 I. A. 169 : 131 I. C. 415 (P. C.), Bhagat Singh 

v. Emperor. 
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the decision as to whether an emergency exist- 
,ed to the Provincial Government instead of 
deciding it for himself. There is, in their Lord- 
ships’ opinion, no valid ground for either of 
these contentions. As regards the first one, it 
is enough to say that an emergencj' may well 
exist which “makes it necessary to provide for 
the setting up of Special Criminal Courts” 
without requiring such Courts to be actually 
set up forthwith all over India. Any other 
view would appear to deny to the Governor. 
General the possibility, when faced with an 
emergency, of making provisions which could 
be instantly applied if the danger increased 
and became even more critical to the part of 
India where it was necessary to apply them, 
lit would in fact {as Beaumont C. J. observed 
in reference to a similar objection in the Bom- 
bay High Court, in i.l.r. (ms) Bom. at 
p. 351), deny to the Governor-General, when 
[faced with an emergency, the exercise of any 
foresight in the protection of the State. He 
may well have considered that, in view of the 
existing emergency, it was necessary to have 
a scheme for Special Courts drawn up and all 
leady for application if the existing emergency 
was further aggravated. A very similar situa- 
^on arose in this country when, under the 
Emergency Powers Act, the Government de- 
vised and prepared for instant application a 
system of Zone Courts which were to be put 
into force only if, owing to invasion by the 
enemy or the like, the ordinary Courts in some 
imrt of the country were judged unable to 
function satisfactorily. Sen J. in the High 
Court expressed the opinion that 

Ordinance proclaim unmis- 
takably that the Governor-General did not think 
that an emergency which necessitates the Ordinance 
actually existed. He may have thought that such an 
emergency may arise at some future time. That 
liowever, is not enough. The Governor-General had 
no power to promulgate this Ordinance unless he 
was of opinion that the emergency requiring it actu- 
ally existed; it is therefore ultra vires of the Governor- 
UeneraL” 


J\ith all respect to the learned Judge, their 
Hordships are quite unable to accept this rea- 
soning ; it is perfectly possible,and indeed it is 
quite obvious, that the Governor-General re- 
garded the situation on 2nd January 1942, as 
constituting an emergency — in view of what 
was happening it would be remarkable if he 
did not— and this justified and authorised the 
Ordinance providing in advance for Special 
Oourts. It does not in the least foUow that 
the bringing of Special Courts into actual 
existence and operation all over India must 
take place at the same time. 




The second objection has attracted more 
support, but is, in their Lordshii>s’ opinion,' 
equally unfounded. It is undoubtedly true that 
the Governor-General, acting under para. 72 
of sch. 9, must himself discharge the duty of 
legislation there cast upon him, and can-i 
not transfer it to other authorities. But the 
Governor-General has not delegated his legis-' 
lative powers at all. His powens in this res- 
pect, in cases of emergency, are as wide as 
the powers of the Indian Legislature which, 
as already pointed out, in view of the procla- 
mation under s. 102, had power to make laws 
for a Province even in respect of matters which 
would otherwise be reserved to the Provincial 
Legislature. Their Lordships are unable to 
see that there was any valid objection, in point 
of legality, to the Governor-General’s Ordin-i 
ance taking the form that the actual setting! 
up of a Special Court under the terms of the. 
Ordinance should take place at the time and 
within the limits judged to be necessary by! 
the Provincial Government specially concern- 
ed. This is not delegated legislation at all. It 
is merely an example of the not uncommon^ 
legislative arrangement by which the local 
application of the provision of a statute is 
determined by the judgment of a local ad- 
ministrative body as to its necessity. Their 
Lordships are in entire agreement with the 
views of the Chief Justice of Bengal and of 
Khundkar J. on this part of the case. The latter 
Judge appositely quotes a passage from the 
judgment of the Privy Council in the well- 
known decision in (1882) 7 A. C. 829.3 In that 
case the Canadian Temperance Act, 1878 , was 
challenged on the ground that it was ultra 
vir^ of the powers of the Parliament Act 
of Canada. The Temperance Act was to be 
brought into force in any county or city, if 
upon a vote of a majority of the electors of 
mat county or city favouring such course, the 
Governor-General by Order in Council declar. 
ed the relative part of the Act to be in force. 

It was held by the Privy Council that this 
provision did not amount to a delegation of 
legislative power to a majority of, the voters 
in a city or county. Their Lordships said : 

The short answer to this objection is that the 
Act does not delegate any legislative powers what- 
ever. It contains within itself the whole legislation 
on the matters with which it deals. The provision 
that certain parts of the Act shall come into opera- 
tion only on the petition of a majority of electors 
does not confer on these persons powers to legislate. 
Parliament Itself enacts the condition and everything 
which p to follow upon the condition being fulfiDed. 
Conditional legislation of thU kind is in many cases 
convenient, and is certainly not unusual, and the 
power so to legislate cannot be denied to the Parlia- 
of Canada, when the subject of legislation is 
within its compete ncy If authority on the point 

3. (1882) 7 A.C. 829, Charles Russell v. The Queen. 
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were necessary, it will bo found in the case of (1878) 
3 A. C. 889^ lately before this board.” 


The next objection to be considered is the 
iContention that S. 2G of the Ordinance, which 
is framed to exclude the revisional and appel- 
late powers of the High Court in cases dealt 
with by the Special Courts constituted under 
the Ordinance, was incftective and ultra vires 
as being in conflict with S. 223, Government 

of India Act, 1935. Section 223 provides : 

“Subject to the provisions of this part of this Act, 
to the provisions of any Order in Council made under 
this or any other Act, and to the provisions of any 
Act ol the appropriate Legislature enacted by virtue 
of powers conferred upon that Legislature by this 
Act, the jurisdiction of, and the law administered 
in, any existing High Court . . . shall be the same as 
immediately before the commencement of Part 3 of 
this Act.” 

Previous to 1935 the High Court had revi- 
sional jurisdiction over the Magistrates’ Courts 
'in the relevant area. The argument advanced 
was that this jurisdiction could not be taken 
away by an Ordinance made by the Governor- 
General under para. 72, as the Governor- 
'General’s Ordinance was not an “Act of the 
appropriate Legislature.” “Legislature,” it was 
said, only means the Central Legislature con- 
sisting of the two Houses and the Governor. 
General, or the Provincial Legislature consist- 
ing of the two blouses and the Governor, and 
the Governor-General when making an Ordin- 
ance in cases of emergency under para. 72 was 
not either of these Legislatures. The argument, 
as Sir Harold Derbyshire pointed out in his 
judgment, overlooked the provision in S. 311 (C) 
of the Act, which says : 

“Any reference in this Act to ... . Acts or laws 
of the Federal or a Provincial Legislature, shall be 
construed as including a reference to an Ordinance 
made by the Governor-General.” 

There is, thus, no substance in this objec- 
tion, Assuming that the condition as to emer- 
gency is fulfilled, the Governor-General acting 
under i)ara. 72 may repeal or alter the ordinary 
law as to the revisionary jurisdiction of the 
High Court, ju.st as the Indian Legislature 
itself might do. There remains to be consider- 
ed another objection to the validity of the 
Ordinance which is, as their Lordships under- 
stand, the main ground upon w'hich it has 
been held to be ultra vires. The objection may 
perhaps be stated in more ways than one, but 
the substance of it, as appears both from the 
judgment of Sir Harold Derbyshire in the 
High Court and of the Chief Justice in the 
Federal Coiut, is that the Ordinance makes 
it possible to discriminate between one accused 
and another, or between one class of offence 
and another, so that cases may be tried either in 
the Special Courts or under the ordinary and 
well-established criminal procedure according 
to the direction and decision of Provincial 


authorities. It is evident that this is an aspect 
of the matter which has greatly troubled the 
majority of the Judges in India who have had 
this case before them, and in view of the 
well-established practice in India by which 
decisions in criminal cases are open to review 
by a higher Court, it is natural that those who 
are versed in applying this system should feel 
disturbed by the totally different arrangement 
contained in the Ordinance. The foUowing are 
the sections of the Ordinance which appear to 

have given the Judges in India most concern ■ 

“5. A Special Judge shall try such offences or 
classes of offences, or such cases or classes of cases 
as the Provincial Government, or a servant of the 
Crown empowered by the Provincial Government in 
this behalf, may, by general or special order in 
writing direct . . .” 

“10. A Special Magistrate shall try such offences 
or classes of offences, or such cases or classes of cases 
other than offences or cases involving offences 
punishable under the Indian Penal Code with death, 
as the Provincial Government, or a servant of the 
Crown empowered by the Provincial Government in 
this behalf, may, by general or special order in 
writing, direct . . . .” 

“14. If any question arises whether, under any 
order made under S. 5 or S. 10, an offence is triable 
by a Special Judge or a Special Magistrate, the ques- 
tion shall be referred for decision to the authority 
which made the order and the decision of that au- 
thority shall be final.” 

“16 (1) A Summary Court shall have power to 

try such offences or classes of offences, or such (mses 
or classes of cases as the District Magistrate, or in a 
Presidency-town the Chief Presidency Magistrate, 
or a servant of the Crown authorised in this behalf 
by the District Magistrate or Chief Presidency Magis- 
trate, may by general or special order direct : 

Provided that no person shall bo tried by a Sum- 
mary Court for an offence which is punishable with 
imprisonment for a term exceeding two years, unless 
it is an olTence specified in sub-s. (1) of S. 260 of the 
Code. 

(2) The District Magistrate or Chief Presidency 
Magistrate may by general or special order give 
directions as to the distribution among the Sum- 
mary Courts w’itbin his jurisdiction of coses triable 
by them under sub-s. (1).” 

Sir Harold Derbyshire found that the sec- 
tions above quoted were invalid. He pointed 
out, with justice, that the Ordinance left it to 
the local Government, or to some officer of 
the local Government emix>wei'ed by it in 
that behalf, to direct what offences or classes 
of offences, and moreover what cases or classes 
of coses, should be tried by the Special Courts. 
He thought that this amounted to repealing 
the Code of Criminal Procedure in part, for 
under the Ordinance there would be no trial 
by jury and no right of appeal and no right 
of revision by superior Courts, including the 
Pligh Courts, such as are enacted by the Code. 
"In effect,” he said, 

“it is the Provincial Government or the District 
Magistrate acting not in a judicial capacity but iu 
an administrative capacity that deprives the subjwt 
of bis right under the Code and repeals its^ valid 
provisions ns far as he is concerned. That, m my 
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view, is repealing the Code of Criminal Procedure in 
part— in that instance legislation ad hoc for the 
man’s case.’* 

He added that he did not find authority in 
s. 72 to justify this result and in his view the 
above-quoted sections, which he declared in- 
valid, purported to authorise persons other 
than the duly authorised Legislature cons- 
tituted under the Government of India Act, 
1935, to repeal ad hoc certain provisions of the 
Criminal Procedure Code and of the Letters 
Patent of the High Court. Khundkar J. agreed 
with the Chief Justice on this point and stated 
his objection to the above-quoted sections of 
the Ordinance thus : 

The result is that no man accused of an ofience 
may know whether he is to be tried by a Court 
under the Code, subject to all the safeguards pro- 
vided by the Code, including a right of appeal or 
revision under the Code, or to’be - tried on the mere 
motion of the Provincial Government or of an officer 
of the Crown empowered by the Provincial Govern- 
ment, by some one or other of the Special Courts 
under the Ordinance. The Provincial Government 
or an officer of the Crown empowered by’ the Pro- 
vincial Government is endowed with a power that 
is far reaching, unfettered by rule, unconditional 
and subject to no supervision by the High Court or 
by any Court under the Code. It is a power to direct 
any person accused of any criminal offence to be 
tried by one or other of the Courts constituted under 
the Ordinance.’* 

The learned Judge goes on to point out 
what he regards as “the possible mischief 
which may flow from the unwise or injudicious 
exercise of such a power,’* fortifying his criti- 
cism by quotations from well-known writers 
on jurisprudence such as Anson and Salmond; 
and he concludes that the above-quoted sec- 
tions are ulra vires on the ground that the 
Ordinance 'gives to the Provincial Govern- 
ments a power to effectuate jurisdiction of 
Special Criminal Courts by making orders in 
individual cases or groups of cases.” Sen J., 
as their Lordships understand, did not differ 
from the Chief Justice and Khundkar J., in 
this view, though he rested his decision that 
the Ordinance was ultra vires on other grounds 
which^ their Lordships have already indicated. 

In the Federal Court the Chief Justice dwelt 
on the value of the revisionary jurisdiction, 
but considered that the most serious defect in 
the impugned Ordinance was the power it 
conferred to discriminate between one accused 
and another by directing trial in different 
Lourt^ He developed his objections on this 
point by elaborate references to the constitu- 
tional principles involved in certain decisions 
of the Supreme Court of the United States 
and of the High Court of Australia, and 
quoted passages from the writings of Sir 
Courtenay Ilbert and of. Sir Cecil Carr to 
illustrate the relation between executive and 
legislative powers in the British Constitution. 
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He concluded that Ss. 5, 10 and 16 of the 
Ordinance are 

“open to objection as having left the exercise of the 
power thereby conferred on executive officers to their 
absolute and unrestricted discretion, without any 
legislative provision or direction laying down the 
policy or conditions with reference to which that 
power is to be exercised.’’ 

This was the ground upon which the Chief 
Justice and Zafrulla Khan J. based their deci- 
sion that the appeal of the Crown should be 
dismissed. 

With the greatest respect to these eminent 
Judges, their Lordships feel bound to point 
out that the question whether the Ordinance 
is intra vires or ultra vires does not depend 
on considerations of jurisprudence or of policy. 
It depends simply on examining the language 
of the Government of India Act and of com- 
paring the legislative authority conferred on 
the Governor-General with the provisions of 
the Ordinance by which he is purporting to 
exercise that authority. It may be that as a 
matter of wise and well-framed legislation it 
is better if circumstances permit to frame a 
statute in such a way that the offender may 
know in advance before w'hat Court he will 
be brought if he is charged with a given 
crime; but that is a question of policy, not of 
law. There is nothing of which their Lord- 
ships are aware in the Indian Constitution to 
render invalid a statute, whether passed by 
the Central Legislature or under the Governor- 
General’s emergency powers, which does not 
accord with this principle. Rowland J., at the 
beginning of his dissenting judgment, collects 
a number of striking quotations from previous 
judgments delivered in the Privy Council as 
to the proper rule of construction. Again and 
again, this Board has insisted that in cons- 
truing enacted words we are not concerned 
witji the policy involved or with the results, 
injurious or otherwise, which may follow 
from giving effect to the language used. The 
learned Judges who were in the majority in 
the Federal Court would presumably not 
contest this proposition, and their Lordships 
^ rather understand their view to be based oni 
' the conception that there is something under-' 
lying the written Constitution of India which 
debars the Executive Authority, though spe- 
cially authorised by the statute or Ordinance 
to do so, from giving directions after the 
accused has been arrested and charged with 
crime as to the choice of Court which is to 
try him. Their Lordships are unable to find 
that any such constitutional limitation is 
imposed. Indeed, Rowland J. points out that 
if it were held that where two sets of Courts 
exist side by side power cannot be delegated 
to pass an order directing that a case shall 
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come before the Special Court and not before 
the Court under the Code, this would throw 
doubt on a long course of legislation in India 
where this very thing is enacted. The learned 
Judge cites 13 instances, and, in addition to 
these, refers to the discretion conferred by the 
Army Act and by the Air Force Act upon the 
prescribed authority to decide in a particular 
case, where a Criminal Court and a Court 
martial would both have jurisdiction, before 
which Court the accused shall be brought for 
trial. There is not, of course, the slightest 
doubt that the Parliament of Westminster 
could validly enact that the choice of Courts 
jshould rest with an Executive Authority, and 
their Lordships are unable to discover any 
valid reason wdiy the same discretion should 
not be conferred in India by the law-making 
authority, whether that authority is the Legis- 
lature or the Governor-General, as an exercise 
of the discretion conferred on the authority 
to make law’s for the peace, order, and good 
government of India. Their Lordships will 
humbly advise His Majesty that the appeal 
should be allowed. The judgment of the 
Federal Court must be set aside and the 
ordinance 2 of 1942 declared not to be ultra 
vires. 

G.N. Appeal allowed. 

Solicitors for Appellant — So?ict/o7*, India Ojjicc. 
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Ihivy Council Appeal No. 54 of 1941. 

(a) Limitation Act (1908), Art. 91 — Gift 

Transaction induced by undue influence is not 
necessarily one not made “voluntarily” within 
S. 122, T. P. Act — Gift voluntary but induced 
by undue influence — Gift is voidable and re- 
quires to be set aside — Limitation Starting 

point. 

If a deed of gift is a void transaction no question 
of cancelling, or setting it aside, would arise but if it 
is only a voidable transaction, that is a tran.saotion 
valid until rescinded, then the necessity to sot it 
aside is obvious before possession of the property can 
be claimed. [p 56 C 1] 

The fact that the transaction of gift was brought 
about by undue inlluence does not necessarily mean 
that it was not made “voluntarily” within the 
meaning of S. 122, T. P. Act, and is therefore void. 
Where the donor wished to make a gift and acted 
voluntarily in making it but the transaction was 


induced by undue influence, the gift is only voidable 
and requires to be set aside before the property con- 
veyed by it can be claimed by the donee or anyone 
claiming through him. Article 91 applies to such a 
case and when the donee was aware of the character 
of the transaction when he executed the deed limita- 
tion for setting aside the deed of gift would run from 
the date of the gift because under Art. 91 time runs- 
from the date of the knowledge and not from that 
of the removal of the undue influence : (’34) 21 
A.I.R. 1934 P. C. 130, Rel. on. [P 56 C 1, 2) 

(b) Limitation Act (1908), S. 10 — Applicability. 

Section 10 applies only to a case of property which 
has become “vested in trust for a specific purpose” 
and therefore it can have no application to a case 
where property is held by a donee under a deed of 
gift which was obtained by undue influence. 

[P 56 C 2) 

J. M. Parikh, F.V. Subba Row and A.Qhaffur 

— for Appellants.. 

Respondents Ex parte. 

Sir Madhavan Nair — This is an appeal 

from a decree dated I7th March 1937 of the 
High Court of Judicature at Bombay, w'hich 
reversed a decree dated 23rd April 1932 of the 
Court of the First Class Subordinate Judge of 
Belgaum and dismissed the plaintiff’s suit. 
The question for determination in the apj^eal 
is whether the plaintiffs’ (appellants’) suit for 
recovery of possession of the suit properties is 
barred by Art. 91, Limitation Act, 190S (Act 9 
of 1908). This article prescribes a period of 
“three years’’ for a suit “to cancel or set aside 
an instrument not otherwise provided for”; 
and time begins to run “when the facts eh- 
titling the plaintiff to have the instrument 
cancelled or set aside become knowm to him,” 
The table given below’ shows the relationship 
of the parties to the suit w’ho are members of 
a Hindu family descended from one Balaji 
Kanago : 

(For Table see page 55) 

Balaji had two sons, Annaji l, Ramcban- 
dra 1. As found by the High Court they sepa- 
rated in 1865. The elder, Annaji, died leaving 
a son Tammaji. The suit giving rise to this 
api^eal was instituted by plaintiffs 1 and 2. 
Ramchandra 2 and Annaji 2, the two sons of 
Jiw’aji W’ho was the son of Tammaji. against 
respondent 1 Laxman who w’as defendant 1, 
and his minor son Raghaveudra, respondent 2 
who was defendant 2. It w’as alleged in the 
plaint that the suit properties belonged to 
Appaji, son of Tammaji by Tungabai, that 
Appaji died w’ithout leaving surviving him 
either a w’idow’ or any issue, that on his death 
his mother Tungabai succeeded to his proper- 
ties, and that on her death the plaintiffs as 
the nearest reversioners to Appaji w’ere en- 
titled to the properties in the suit. Tungabai 
died in 1926 and the suit W’as instituted in 
1927. 

Defendant 1 is the husband of a sister of 
Appaji named Sbakuntalabai alias Akkubai 
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Annaji 1 


Kashibai = Tammaji = 
{died in 1900). 


Tungabai 
(died on 
5-0-26). 


Jiwaji 

Tainmaji’s son 
by Kashibai 
(died on 4-7-18) 

I 


I 

Guru 

(predeceased 
his father). 


Sitaram 

alias Ramchandra 2 
(born on (12.12-1902) 
(plff. 1). 


I 

Annaji 2 
(plflf. 2). 


Appaji = Savitribai 
(born in 1894, (died on 
died on 13-7-17). 

3-2-23). 

I 


Tammana 

(born in January 1915, 
and died in February or 
March of the same year). 


Ramchandra 1 
alias Sitaram 
(died in 1889). 


= Gangabai 
(predeceased 
ber husband) 


1 

Shakuntalabai 
alias Akkubai 
(died on 
19-11-20). 

I 


Laxman Sriniva 
Naik (deft, 1). 


Vatsala 

(born on 19-6-17, 
died on 17-10-17). 


I 

Raghavendra 
alias Annaji 
;(deft. 2). 


deceased, and defendant 2 is their son. In the 
joint written statement which they filed, they 
stated that the plaintifl's were adopted by 
Ramchandra l in the genealogical table, that 
defendant 2 was adopted by Tungabai after 
the death of Appaji, and that he was therefore 
a nearer heir to Appaji as he became his 
brother by Tungabai’s adoption. As regards 
this plea, it may be stated at once that the 
Courts in India have held that Jiwaji was not 
the adopted son of Ramchandra l. It would 
therefore follow that the alleged adoption of 
defendant 2 was in law invalid for the reason 
that in the presence of the plaintifl’s, the 
grandsons of Tammaji, his widow had no 
power to make any adoption to'him. These 
questions are not now before the board. 

The defendants contended further that Ap- 
paji had made a gift of the suit properties to 
his sister Shakuntalabai by a deed of gift 
dated 24th May 1915 that she left the same to 
her son defendant 2 by her will dated I6th 
November 1920 which she had made before she 
died on I9th November 1920 and that defen- 
dant 1 as the guardian of his son came into 
possession of those properties. The plaintiffs 
met this plea with the case that Appaji was 
induced to execute the deed by the undue in- 
fluence of defendant 1 and his wife Shakun- 
talabai and that therefore the gift was invalid. 
Lastly, the defendants pleaded that the plain- 
tiffs suit was barred by limitation. Issues 5 , 

6 and 9 which are as follows, relate to the 
validity of the gift set up by the defendants 
and their plea of limitation. 

Issue (5) Is the gift by Appaji to Shakuntalabai 
proved ? 

(6) If so, do plaintiffs prove that it was 
brought about by undue influence ? 

(9) Is the plaintiffs’ suit in time ?” 

On the above issues, the Subordinate Judge 
found that the gift was proved, but that it 
was not proved that it was made by Appaji 
voluntarily” within the meaning of s. 122, 
T, P. Act (Act 4 of 1882) which says 


"gift is the transfer of certain existing movable or 

immovable properties made voluntarily and without 
consideration 

that it was proved that it was caused by the 
undue influence of defendant i, exercised upon 
Appaji, that it was void, that Art. 91, Limita- 
tion Act, did not apply and that the suit was 
in time under Art. 141 which prescribes a 
period of 12 years for a 

like suit’ by a Hindu or Mahomedan entitled to 
^ssession of immovable properties on the death of a 
Hindu or Mahomedan female from the time when 
the female dies.” 


Like suit in the article means a suit for re- 
covery of immovable property. In the result, 
the bubordinate Judge gave the plaintiffs a 
decree for possession of the suit properties 
with mesne profits and costs. The learned 
Judges of the High Court held that the gift 
was brought about by the undue influence 
exercised on Appji by defendant 1 and also 

u they held differing from 

the Subordinate Judge that it was made 
voluntarily” 


, uave proDaoiy executed the deed 

voluntarily m the sense that he expected to die 
and wished to benefit his beloved nephew’’ 


though in doing so, he acted under the influ- 
ence of his sister and her husband. As the 
transaction was, in their view, voidable and 
not void, they held that Art. 9i applied to the 
case and time began to run against Appaji 
who was aware of the character of the trans 
action from the date of the document, viz. 
24th May 1915 and that the suit was barred 
as it was brought beyond three years from that 
date. They also held that S. 10, Limiation Act 
also relied on by the plaintiffs would not 
apply to the case. In the result, they allowed 

the appeal and dismissed the plaintiff’s’ suit 
with costs. 


Having regard to the findings of the High 
Court which their Lordships find no reason to 
reject, the main question for determination 
before the board, as stated already, is whether 
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the suit is barred by Art. 91, Diniitabion Act. 

'If the deed of gift is a void transaction no 
jiiuestion of cancelling, or setting it aside, 
would arise, but if it is only a voidable trans- 
action, that is. a transaction valid until res- 
cinded, then the necessity to set it aside is 
ol)vions before possession of the property can 
be claimed. Mr. Parikh’s first argument was 
that as the transaction in question was brought 
about by undue influence as found by the 
Courts in India, it was not voluntary and was 
therefore void as a gift within the meaning of 
S. 122, T. P. Act. This argument cannot be 
accepted. Though the transaction was induced 
Iby undue influence it does not necessarily 
|foUo\v that it was not made “voluntarily.” 
lAs held by the learned Judges of the High 
ICourt, it is clear to their Lordships that Appaji 
wished to make a gift and acted “voluntarily” 
in making it. Circumstances brought out in 
the evidence amply support this view. Appaji 
was a delicate boy. In 1915, he was only 20. 
He suffered from epilepsy. Before he made 
the gift he had been travelling from place to 
place in search of health and visiting temples. 
At about the time of the gift he must have 
realised that his health was not improving and 
that the prospect of having any issue was 
becoming more and more uncertain. It w'as 
then that he made the gift to his sister in 1915. 
The opinion of the High Court that he was in 
no way an idiot or weak-minded intellectually 
though he was under the inffiieuce of his sis- 
ter and her husband, cannot be controverted 
in view of the evidence in the case. In these 
circumstances, their Lordships do not find any 
sufficient reason to differ from the opinion of 
the High Court that Appa)i made the gift 
“voluntarily.” The transaction is therefore 
not void, but only voidable as induced by undue 
influence and requires to ho set aside before 
the properties conveyed by it could be claim- 
cd by Appaji or by anyone claiming through 
him. 

Under Art. 91, Limitation Act, limitation 
begings to run from the time the facts entitl- 
ing the plaintiff to have the instrument can- 
celled or set aside become known to him. It 
is true that Appaji became insane in or about 
July 1917, and continued so, until his death in 
1923; but he was fully aware of the character 
of the transaction when he oxecuted the deed 
in 1915 and before he became insane. On this 
point the High Court observes as follows : 

"It is not shown that any of the facts which 
might have entitled him (Appaji) to have the gift 
cancelled were unknown to him— either his relation- 
ship with Laxman and Akkubai which gave them 
an opportunity of dominating his will, or the effect 
ot this gift on his family and himself.** 

Their Lordships agree with this view. In this 

connexion reference may be made to the de- 


cision of the Board in 61 I. A. 224^ where it 
wa^ held that time runs from the date of the 
knowledge and not from that of the removal 
of the undue influence. In that case it was' 

held by their Lordships that 
"the plaintiff not being of weak intellect was aware 
of the character of the transaction at the date when 
it was entered into” 

and that time began to run from that date. 

It follows therefore that, in this case, time 
began to run against the plaintiff from the 
date of the gift and that their claim was bar- 
red by limitation at the date of the suit. 

It was also argued by the learned counsel 
for the appellants that, inasmuch as the pro- 
perties in the suit were obtained by undue in- 
fluence, having regard to Ss. 88, ^89 and 95, 
Trusts Act, (Act No. 2 of 1832), the donee and 
her successor, defendant 2 should be consider- 
ed to be holding the properties, as if they "were 
‘Trustees” of the same and the suit to recover 
their profits will not be barred by time, having 

re'^ai’d to S. 10, Limitation Act, which says . 

. no suit against a person in whom property 
has become vested in trust for any specific pur^se, 
or against his legal representatives or assigns (not 
being assigns for vciluable oonsiderfttion), for tuo 
purpose of following in his, or their, hands such pro- 
perty or proceeds thereof, or for nn account of such 
property or proceeds, shall be barred by any length 

of time.” 

Their Lordships do not think it is necessaryi 
to examine this argument beyond saying that 
as s. 10, Limitation Act, applies only to a case 
of property which has become “vested in trust 
for a specific purpose” which certainly is notj 
the case here, that section can have no appli-| 
cation to the present case. For the above rea- 
sons, their Lordships would humbly advi^ 
His Majesty that this appeal should be dis- 
missed, but without costs as the respondents 
have not appeared before the Board. 

Q Appeal dismissed. 

Solicitors for Appellants — Barold Shephard. 
Respondents Ex parte. 

1. (*31) 21 A. I. R. 19^ P. C. 130: 9 Luck. 178: 61 
I. A. 224 : 149 I. C. 480 (P. C.), Someshwnr Dutt 
V. Tirbhawnn Dutt. 

A. I. R. (32) 1945 Priyy Council 66 

( From Faina) 

11th December 1944 

Lords Russele op Kileowen, 

MaCMILEAN AND SiMONDS, 

Sir Madhavan Naiu and 
Sir John Beaumont. 

Secretary of State — Appellant 

v. 

Amhalal Khora and others — 

Bespondents. 

Privy Council Appeal No. 23 ot 1043 ; Patna Ap- 
peal No. 18 of 1941. 


1945 Secretary op State v. Ambalal 

Land Acquisition (Mines) Act (18 of 1885) 

“Lying under the land” explained. 

The natural meaning of the words “lying under” 
or “underlying” between which there is no diSer. 
ence. is lying vertically under. Hence the words 
“minerals lying under the land” in the Act can 
mean nothing else than minerals lying vertically 
under the land. [p 59 C 2J 

Held that the area of waiver extended only 
to coal vertically under the land the area of which 
is so defined and did not extend to mines which 
must be left unworked for the lateral support of such 
land. [P 59 c 2] 

H. Wynn Parry, Sir Thomas Strangman and 
W. W . K. Page — for Appellant. 

B. Ritson — for Respondents. 

Lord Simonds. “ This appeal, which is 
from a judgment dated 8th May 1941, of the 
High Court of Judicature at Patna, arises 
out of a dispute between the appellant, the 
Secretary of State for India as representing 
the Government of Bihar and Orissa and also 
the East Indian Railway Administration, and 
the respondents, the owners of a colliery 
known as the Khas Jheria Colliery, in regard 
to the compensation payable by the former 
to the latter for coal, the working of which 
was prevented or restricted under the Land 
Acquisition (Mines) Act ( no . 18 of 1885), which 
will be referred to as “the Act of 1885.” In 
the long drawn out litigation between the 
parties a number of questions have been 
raised which are no longer at issue. The 
single question now remaining for decision 
depends on the construction of an agreement 
made on nth June 1913, between the East 
Indian Railway Company and the predecessor 
in title of the respondents, by which the rights 
of the parties in respect of the working of 
coal or of compensation for leaving it un- 
worked were adjusted and defined. 

Inasmuch as this agreement specifically re- 
fers to the Act of 1885 which would itself but 
for the agreement between the parties have 
defined their rights, it is necessary to refer to 
its provisions. 

By s. 3 (l) it is provided that when the 
Lieutenant-Governor makes a declaration 
under S. 6, Land Acquisition Act, 1870 , that 
land is needed for a public purpose or for 
a company, he may, if he thinks fit, insert 
in the declaration a statement that the 
mines of coal, ironstone, slate or other mine- 
rals lying under the land or any particular 
portion of the land except only such parts of 
the mines or minerals as therein mentioned 
are not needed and by S. 3 (3) it is provided 
that if any such statement is inserted in such 
declaration the mines in question under the 
land or portion of the land so specified ex- 
cept as aforesaid shall not vest in the Gov- 

ernment when the land so vests under the 
said Act. 
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By s. 7 it is provided that if the person for 
the time being entitled to work or get any 
mines or minerals lying under any land so 
acquired is desirous of working or getting the 
same he shall give the Lieutenant-Governor 
notice in writing of his intention so to do 
60 days before the commencement of working. 

By S. 5 (1) provision is made for inspec- 
tion by the Lieutenant-Governor after such 
notice and by S. 5 (2) it is provided that if 
it appears to the Lieutenant-Governor that 
the working or getting of the mines or 
minerals or any part thereof is likely to 
cause damage to the surface of the land or 
any works thereon he may publish a dec- 
laration of his willingness either (a) to pay 
compensation for the mines or minerals still 
unworked or ungotten or that part thereof 
to all persons having an interest in the 
same, or (b) to pay compensation to all such 
persons in consideration of those mines or 
minerals or that part thereof being worked or 
gotten in such manner and subject to such 
restrictions as the Lieutenant-Governor may 
in his declaration specify, by s. 5 (3) that if 
the declaration mentioned in case (a) is made 
then those mines or minerals or that part 
thereof shall not thereafter be worked or got- 
ten by any person and by S. 5 (4) that, if the 
declaration mentioned in case (b) is made, 
then those mines or minerals, or that part 
thereof, shall not thereafter be worked or got- 
ten by any person save in the manner and 
subject to the restrictions specified by the 
Lieutenant-Governor. 

Section 6 provides that when the working 
or getting of any mines or minerals has been 
prevented or restricted under S. 5, the per- 
sons interested in those mines or minerals and. 
the amounts of compensation payable to them 
respectively shall be ascertained as therein 
mentioned and S. 7 that, if before the expira. 
tion of the said 60 days the Lieutenant- 
Governor does not publish a declaration as 
provided in s. 5 the owner lessee or occupier 
of the mines may, unless and until such a 
declaration is subsequently made, work the 
mines or any part thereof in a manner pro- 
per and necessary for the beneficial working 
thereof as therein mentioned with a special 
provision for the case of damage or obstruc- 
tion caused by improper working. 

In these statutory provisions two things 
may be noticed, first, the repetition of the 
phrase mines .... or minerals lying under 
the land or any particular portion of the 
land’* and, secondly, the absence of any pro- 
vision in regard to mines or minerals which 
do not lie under any land acquired but the 
support of which might be necessary for such 
land or any works thereon. Here a sharp dis- 
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tinction may be observed between the Act of 
1885 and the familiar provisions of the so 
called “mining code” contained in the English 
Railways Clauses Act of 1845, by which ela. 
borate provision is made in regard to the work- 
ing of minerals at a prescribed distance from 
a railway company’s undertaking. It is diffi- 
cult to suppose that the distinction was not 
deliberate. 

The facts that are relevant to the present 
question can now be shortly stated. In the 
year 1913 Khora Ramji, the respondents’ pre- 
decessor in title as owner of the Khas Jheria 
Colliery, which included mines of coal adja- 
cent and subjacent to the branch line of the 
East Indian Railway Company at and near 
the station of Jheria, desired to have a siding 
on that line cdnstructed and maintained for 
the benefit of the colliery. An agreement was 
accordingly made between him and the Rail- 
way Company which in form consisted of two 
documents, the one a printed form described 
as “ memorandum of terms for the construc- 
tion of short branches and sidings for the use 
of collieries, mills or other industries,” the 
other of a letter of acceptance of such terms 
signed by or on behalf of Khora Ramji. The 
date ascribed to the agreement is 11th June 
1913. The printed memorandum, as its des- 
cription indicates, was a common form docu- 
ment, of which it is necessary only to refer to 
cl. (6). This clause which must be set out in 
full is in the following terms : 

“6. Surface rights only will be acquired. An ap- 
plicant, if also the owner of mining rights in the 
land so acquired, or in land under the branch or 
other lines with which the siding is connected, will 
be allowed to work and get minerals under the said 
land, provided that all operations connected there- 
with are carried out in such a manner as not thereby 
to injure or to endanger the safety of the undertak. 
ing or any part thereof. The procedure laid down in 
the Land Acquisition Mines Act 18 of 1885 shall be 
strictly adhered to in regard to all proposed working 
of mines under such land. The applicant shall waive 
all claims for compensation, either from Government 
or the company, for any restricted working of the 
mines that compliance with the foregoing may entail, 
and shall accept entire responsibility for any acci- 
dents that may occur owing to failure to attend to 
these requirements. The applicant agrees by the ac- 
ceptance of these terms to permit any person appoint- 
ed by the company to enter and inspect and where 
considered necessary make plans and surveys of all 
workings beneath, or in the near vicinity of, the land 
acquired for the siding in order to see whether the 
precautions being taken are sufficient, and the com- 
pany reserves to itself the absolute right to refuse to 
allow the use of its stock on any siding to which it 
is not satisfied that proper support has been given.” 

The word “ undertaking ” wa 3 defined by 

the memorandum to mean and include 

all works, buildings, rolling stock and other property 
forming part of or appertaining to, and all rolling 
stock or trains passing over the railway” 

and the word “applicant” to mean 


“the owner or leaseholder or duly constituted agent 
or manager of any colliery, mill, or other industrial 
concern, desirous of obtaining or using a siding or 
branch leading from the railway or who has obtained 
or uses such a siding or branch.” 

The letter of acceptance was in the following 
terms : 

“The Agent, 

East Indian Railway, Calcutta. 

14924S. 

Dear Sir, 

Your letter No. B. 10605 of lltb June 1913. 

We agree to accept the above terms for the con- 
struction, working and maintenance of the siding 
asked for by Khora Ramji Khas Jharia Colliery, 
P. 0. Jharia at Jharia on the East Indian Railway 
Jherria branch line and wc understand and accept 
that the provisions and stipulations contained in 
clause 6 of the above terms extend and apply to all 
the mines and minerals belonging to Khora Ramji 
underlying the land of the branch or branches con- 
necting the siding with the main line. Khora Bamji.” 

It appears that the terms of the letter which 
was appended to the memorandum were draft- 
ed by the railway company and submitted to 
Khora Ramji for his signature. Pursuant to 
this agreement in the year 1915 a piece of sur- 
face land, 1 bigha G cottahs in extent, conti- 
guous with and to the west of the lands pre- 
viously acquired for the purpose of Jheria 
Station, was acquired by the Government of 
Bihar and Orissa under the provisions of the 
Land Acquisition Acts. On the land so acquir- 
ed a siding was constructed and used for the 
purposes of the colliery. The seams of coal 
under such land form part of the colliery. 
There are three seams, the top seam known 
as “no. 11-12 Seam” the middle seam known 
as “ Special Seam ” and the bottom seam 
known as “no. 10 Seam.” There followed more 
than ten years of spasmodic controversy be- 
tween the parties during which the rights of 
working or of compensation for not working 
were canvassed. 

On 17th July 1930, formal intimation was 
given by or on behalf of Khora Ramji to the 
Government Chief Inspector of Mines in India 
of the re-opening of “ 11-12 Seam coal mine at 
our Khas Jheria Colliery.” This intimation 
followed vain attempts to agree the form of 
declaration which ^ould be issued by the 
Lieutenant-Governor under the Act of 1886. 
It resulted after a further substantial delay in 
the issue on 17th June 1931, of a declaration 
by which the Government, after reciting the 
acquisition of certain land for the purposes of 
the railway and the notice given by Khora 
Ramji of his intention to work No. 11-12 Seam 
and the inspection of the mines on behalf of 
the Government whereby it appeared that the 
working out of the coal of the mines under- 
lying the said land ivas likely to cause damage 
to the surface of the land and to the works 
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instructed thereon and further reciting that 
Khora Rainji had agreed not to work and get 
minerals underlying the land acquired for 
their siding or underlying the land acquired 
lor the branch or other lines with which the 
siding was connected or underlying the land 
01 the branch or branches connecting the said 
siding with the main line in such manner as 
to injure or endanger the safety of the under 
taking or any part thereof, were pleased to 
declare under cl. (b) of sub-s. ( 2 ) of s. 5 of the 
Act their willingness to pay compensation to 
all persons having an interest in the said 
mines lying under a portion of the land ac- 
quired under the Land Acquisition Act, 1894 
which was described as coloured in pink on 
the plan therein referred to, in consideration 
ot the said mines being worked or gotten in 
the manner and subject to the restrictions 
therein specified. It is not necessary to set out 
the restrictions: it is sufficient to say that they 
involved the leaving unworked of a quantity 
of coal which in the ordinary course would 
nave been worked and gotten. 

to assess the 

compensation payable under this declaration 
presumably because the parties could not 
agree the basis of such assessment, in August 
1934, the suit, in which the present appeal is 
brought, was commenced by the respondents 
who claimed a declaration of their rights in 
respect of compensation and the appropriate 
lurther relief. It ia unnecessary to deal with 
the numerous and intricate questions which 
have been raised in the course of the suit. The 
single outstanding question raised in this ap. 
peal IS one of construction of clause 6 of the 
agreement of iith June 1913, viz., to what ex- 
tent was the colliery owners’ statutory right 
to compensation waived by that clause ? There 
being now no dispute in regard to the waiver 
ot the right to compensation for coal unwork- 
ed under the land acquired for the siding the 
question may in the light of the argument 
before their Lordships be stated more nar- 
rowly in these terms : was the waiver of the 
right to claim compensation limited (as the 
respondents contend) to the right to claim in 
respect of coal lying vertically under the rail, 
way tracks in the station yard in Jheria Sta- 
tion or did it extend (as the appellant contends) 

TO the right to claim in respect of coal lyin® 
beneath the adjacent land the support of which 
was necessary for the safety of the tracks 9 It 
13 clear that except so far as it has been waiv- 

ani compensation is intact 

and that It is for the appellant to establish the 
waiver For this purpose he can only rely on 
Cl. 6 of the agreement. In the construction of 

tW Lordships bear in mind 

that the parties negotiated on the basis of their 


existing statutory rights and that in view of 

its genesis the case is one in which if there is 

any ambiguity the document must be con 

strued against the appellant. The material 

words that have to be construed may here be 

repeated. They are the words in cl. 6 of the 
memorandum : 

An applicant if ako the owner of niinincr nobts 
in the land so acquired or in land under the branch 

n is connected 

‘ w ‘h® acceptance 

and the mines and minerals belonging to Khora 
Bamj, underlying the land of the branch or branches 
connecting the siding with the inain line.” 

It IS m truth not surprising that the interpre- 
tation of these words should have created diffi. 
culty. But the real difficulty appears to their 
Lordships to he m the determination of the 
surface area intended to be covered by these 
words raffier than in any uncertainty as to 
the meaning of the words “under the land” or 
underlying the land ” when the surface area 
has been ascertained. This real difficulty has 
been resolved by the High Court (in this reject 

Subordinate 

Judge) in these words 

wUh'ctToT Ex acceptance is read along 

it mncf 1 ^ I •’ memorandum) I think 
It must be taken to cover the land underlyinc the 

entire network of railway tracks within tb/station 
yard and the Jharia Railway Station.” 

reasoning that 
led to It have not on this appeal been the sub- 

T and appear to their 

Lordships to be well-founded. The appellant 

howevei^ seeks to enlarge the area of waiver 

by the claim that it extends not only to coal 

loft “TOes which must he 

land for the lateral support of such 

ht ti, ®°“tention has been rejected both 
by the Subordinate Judge and by the High 
Court. In their Lordships’ opinion it has befn 
nghtly rejected. The natural meaning of the 

S “underlying,” between 

iTn^f <3i£ference, is lying vertically 

under. The bare possibility cannot be rejected 
of a context which would give the words a 
Afferent meaning such as “lying below or at 
a lower level whether subjacent or adjacent ” 
but m the document under review there is no 
such context. On the contrary the very clause 
which has to he construed refers specifically 
the Act of 188S, which, except so far as its 

ttiT f ft agreement, defines 

toe rights of the parties, and in that Act the 

words petals lying under the land” can! 

mean nothing else than minerals lying verti- 

M ft ^and. Here is a context fatalj 

to the contention of the appeUant. It would 

indeed be hard to find a distinction morel 
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familiar to those conversant with mining law 
than that between vertical and lateral sup- 
port. If the parties had intended that there 
should be waiver of a right to compensation 
for minerals left unworked for lateral support, 
they should have 'made it clear. They have 
not done so but have used familiar language 
apt to refer and only to refer to minerals verti- 
cally underlying a defined surface area. As 
the High Court justly observed (and this is 
the sum of the matter) “If the railway in- 
tended otherwise, then the clause should have 
been worded differently.” For these reasons 
their Lordships are of opinion that this appeal 
should be dismissed with costs and will humbly 
advise His Majesty accordingly. 

R.K. Appeal dismissed. 

Solicitors for Appellant — Solicitor^ India Office. 

Solicitors for Respondents — Hy. S.L. Polak<&Co. 
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(Frovi Oudh : A.I.R. (27) 1940 Oudh 237) 

18th January 1945 

Lords Russell op Killowen, 
Macmillan and Simonds, Sir 
Madhavan Nair and Sir John 

Beaumont 

Lyallpur Bank Ltd. — Appellant 

V. 

Ramji Das (deceased) through his sons, 
and others — Respondents, 

Privy Council Appeal No. 61 of 1912; Oudh Appeal 
No. ft of 1940. 

•* Civil P. C. (1908), S. 73— Order under S. 186, 
Companies Act — Application for its execution 
ranks as application for execution of decree and 
S. 73 applies : (’40) 27 A. 1. R. 1940 Oudh 237, 
REVERSED. 

A company which holds an order made under 
S. 186 (1), may resort to any procedure for its en- 
forcement which would be open to it if the order had 
been a decree made in a suit, with the result that 
the method of enforcement provided by S. 73 of the 
Code is open to the company, and an application by 
the company for its execution must rank as an ap- 
plication for the execution of a decree for the pur- 
poses of that section : (’40) 27 A.I.R. 1940 Oudh 
237, REVERSED', (’41) 28 A.I.R. 1941 Lah. 273, 
Approved', (’34) 21 A.I.R. 1934 Nag, 243, Ref. 

[P 61 C 1,2] 

S. P. Khamhatta — for Appellant. 

Phineas Quass and W. A. Hammerton — 

for Respondents. 

Lord Russell of Killowen — The points 
involved in this appeal turn upon the true 
construction of s.73 (l), Civil P.C. (5 of 1903) 
which is in the following terms : 

“Whore assets are held by a Court and more per- 
sons than one have, before the receipt of such assets, 
made application to the Court for the execution of 
decrees for the payment of money passed against the 
same judgment-debtor and have not obtained satis- 
faction thereof, the assets after deducting the costs 
of realisation, shall bo ratcably distributed among 
all such persons.’* 


It is common ground that at all material 
times there was held by the District Court, 
Unao, assets of one Shanti Lai amounting to 
a sum of Rs. 49,166 or thereabouts, and that 
before the receipt of those assets various 
decree-holders had made applications to the 
Court for the execution of decrees for the 
payment of money passed against the said 
Shanti Lai and had not obtained satisfaction 
thereof. They accordingly claimed to be enti- 
tied to a rateable distribution of the said sum 
under the said section. Their claims were 
allowed by the District Judge, Unao, who by 
an order dated 6th August 1936, ordered that 
the balance of the amount in deposit (after 
satisfying in full a claim of the Secretary of 
State for India) should be rateably distributed 
among the holders of 17 decrees. The appellant 
here had made an application for the execu- 
tion of the order hereinafter mentioned, and 
had not obtained satisfaction thereof. It ac- 
cordingly claimed a share in the rateable 
distribution, its 'claim being based upon an 
order which had been made in its favour 
under s. 186 (l), Companies Act (7 of 1913) 
which runs thus : 

“The Court may, at any time after making a 
winding up order, make an order on any contribu- 
tory for the time being settled on the list of con- 
tributories to pay, in manner directed by the order, 
any money due from him or from the estate of the 
person whom he represents to the company exclu- 
sive of any money payable by him or the estate by 
virtue of any call in pursuance of this Act.*’ 

The appellant’s claim was disallowed by the 
District Judge on the ground that its applica- 
tion for the execution of the said order was 
not an application for the execution of a 
decree for the payment of money, and that 
therefore the appellant could not share in the 
rateable distribution. An appeal to the Chief 
Court of Oudh w&s dismissed on the same 
ground. It is from this dismissal that the 
present appeal is brought. Theorder in favour 
of the appellant, dated 27th March 1935, was 
made by the District Judge, Lahore, in the 
following terms ; 

‘‘Upon tbo application of the Official Liquidators 
of tbo above-named company and upon reading 
orders passed tboreon to-day, it is ordered under 
S. 186 road with S. 160 of tbo Act that Shanti Lai 
son of Lala Jairam Das, o/o Lala Kundan Lai, 
Eastorn Electric Works, Cawnpore, do pay to the 
Official Liquidators of the said oomp{\ny &o sum of 
Rs. 1,37,657/10/8 (one lac, thirty-seven thousand, 
five hundred and fifty seven, annas ten and pies 
three) only with costs due from his late father Lala 
Jairam Das, tho original contributory in respect of 
a pronoto dated 1st July 1933, for 1,11,500/8/0, 
in favour of .the above said Bank, which still re- 
mains unpaid. 

This order of payment may be enforced as a 
decree under tho provisions of 199, 200 and 201 
of tho Act against the estate, if any, of the deceased 
contributory in the hands of the above said Shanti 
Lai," 
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This order was sent for execution to the 
Chief Court of Oudh and was by that Court 
forwarded to the District Judge, Unao, in a 
letter addressed by the Deputy Eegistrar of 
the Court to the said District Judge in the 
following terms : 

‘‘I am directed to forward to your Court for exe- 
cution and necessary action, the order of the District 
Judge In Charge Liquidation Work at Lahore, 
which has been certified by this Honourable Court 
on 27th January 1936, in the case noted on the 
margin.” 

The case was described in the margin as 
No. 91 of 1936. Civil Miscellaneous Application 
Register. In the matter of theIndian'Companies 
Act 7 of 1913 and of The Lyallpur Bank 
Ltd. (in Liquidation), Decree-holder v. 
Lala Shanti Lai, J udgment-debtor." Among 
the documents which accompanied the letter 

was a “certificate of non-satisfaction of decree.” 

The ground upon which the judgments of 
the Courts in India were based was the same 
in each Court, viz., that an order made under 
S. 186, Companies Act, did not come within 
the definition of the word “decree” contained 
in s. 2 ( 2 ), Civil P. C., and therefore that a 
holder of such an order could not fulfil the 
requirement of s. 73 of being within the class 
of persons who had “made application to the 
Court for the execution of decrees,” The 
Courts in coming to their conclusions were 
following the decision which had been reached 
in the case in A.i.r. 1934 Nag. 243.^ 

Prom any point of view this result, if right 
m law, would appear strange. It would mean 
that a company resorting to the short and 
simple procedure against a contributory which 
S. 186 invites it to adopt, would be depriving 
itself of an effective method of enforcing its 
claim which would have been available had 
it resorted to the longer and more elaborate 
procedure of a suit. In their Lordships’ opinion 
however the Courts in India have, in the 
present case, taken too narrow a view. The 
. strange result indicated above is avoided if and 
when s. 36 of the Code and s. 199 , Companies 
Act, or either of them, are, or is, taken into 
consideration. Section 199, Companies Act, 
provides : 


Section 199. All orders made by a Court under 
tins Act may be enforced in the same manner in 
wmch decrees of such Court made in any suit pend- 
ing therein may be enforced.” 

The effect of this section is, in their Lord- 
ships opinion, that a company which holds 
an order made under s. 186 (l), may resort 
to any procedure for its enforcement which 
would be open to it if the order had been a 
decree made in a suit ; with the result that the 

method of enforcement provided by s. 73 of 

the Code is open to the company, and an 

^Mnbf Nag. 243 : 151 I. C. 827. 

Mohan Lai Lai Chand v. Bhivraj Devi Chand. 


application by the company for its execution 
must rank as an application for the execution 
of a decree for the purposes of that section.' 
Section 36 of the Code operates in the same 

Dy that section it is enacted : 

The provisions of this Code relating to the exe- 
cution of decrees shall, so far as applicable, be 
deemed to apply to the execution of orders.” 

This section appears to their Lordships to 
enact that s. 73 is to be deemed to apply to 
the execution of an order made under s. 186, 
Companies Act ; and if this be so, an applica- 
tion made to a Court for its execution must, 
their Lordships think, be treated as, or deemed 
to be, an application for the execution of a 
decree, notwithstanding the somewhat curious 
fact that, although the company is a “decree- 
holder” aJ defined by the Code, it would 
appear not to hold a “decree” as so defined. 
While there appears to have been a divergence 
of view in India upon this question, their 
Lordships find themselves in agreement with 
views expressed by Young C. J. and 
Blacker J. in a.i.r, 1941 Lah. 273.2 

In the course of the argument before the 
Board, it was suggested that even if an ap- 
plication for the execution of the order under 
the Companies Act must be treated as, or 
deemed to be, an application for the execution 
of a decree under s. 73 (l) of the Code, never, 
theless Shanti Lai could not be said to be 
the same judgment-debtor” as the judgment, 
debtors against whom the said 17 decrees had 
been passed. But an examination of the record 
before their Lordships showed that the 17 
decrees must have, been, and were in fact, 
treated by the District Judge as decrees passed 
against Shanti Lai, who was the person against 
whom the order under the Companies Act was 
made. In these circumstances no question 
relatmg to the “sameness” of the appellant’s 
nidgfnent-debtor can arise on this appeal. 
Their Lordships accordingly refrain from ex- 
pres^ng any opinion on a question as to. 

which, apparently, different views have pre- 
vailed in India. 

In the result their Lordships are of opinion 
that the claim of the appellant to share in 
the rateable distribution of the fund ought to 
have been admitted. The appeal must there- 
fore be allowed, the orders of the Chief Court 
and the District Judge discharged, and the 
matter remitted to the District Judge to 
adjust the rights of the parties in accordance 
wi^th this judgment. The costs ordered by the 
Chief Court to be paid by the present appel- 
lant must (if already paid) be repaid to the 
appellant by the opposite parties in that Court 
^s. 1 (1 to 5) 11 and 1 2 and No. 13, and those 

T = 195 1. C. MT: 

l.L.R, {^42) Lah. 460, Radhesbam Beopau Coy. 

Ltd. V. Karam Chand. ^ 
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opposite parties must pay the costs of the 
appellant of its application to the Chief Court. 
Their Lordships will humbly advise His 
Majesty accordingly. The appellant’s costs of 
this appeal must bo paid by the respondent 
the Punjab National Bank Ltd. 

R.TC. Appeal allowed. 

Solicitor.' for Appellant — Harold Shcphai'd. 

Solicitors for Re.spondents — Douglas Grant <C Bold. 
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( From Calcutta ) 

18th January 1945 

Lords Russell of Killowen, Wright 
AND Goddard. Sir Madhavan Nair 
AND Sir John BEAUMON;r 

Doorga Prosad Chamaria — Appellant 

V. 

Secretary of State — Bespondent, 

Privy Council Appeal No. 43 of 1913; Bengal 
Appeal No. 12 of 1941. 

(a) Practice — Relief. 

The relief claimed in the suit held must beconfin- 
ed to matters existing at the date when the suit was 
in.stituted, [P 62 C 2] 

(b) Bengal Public Demands Recovery Act (3 of 
1913), Ss. 3, 4, 5 and 6 — Income-tax Officer issu- 
ing certificate to Collector under S. 46, Income- 
tax Act — It is public demand — Certificate is 
under S. 4 and not S. 6 — Requisition under S. 5 
is not required. 

Where the Income-tax Officer, purporting to act 
under the power conferred by S. 46 (2), Income- 
tax Act, addresses to the Collector a certificate cer- 
tifying that a sum as tax is due from the assessee 
on account of inome-tax, super-tax and penalty and 
requesting the Collector to recover the amount as if 
it were an arrear of land revenue, it is a public 
demand within the moaning of the Bengal Public 
Demands Recovery Act. The certiticato is issued under 
S. 4 and not under S. 6, and no requisition under 
S. 5 was required. [P 62 C 2; P 64 C 1] 

(c) Evidence Act (1872), S. 114, Illust. (e) _ 
Certificate to be filed in office — Proof of, 
indicated. 

When a statute directs a document to be filed in 
an office, the direction involves no formal or techni- 
cal procedure. All that is required is that tho 
document should be preserved in the office in such 
conditions that it can be produced when required. 
Hence where the certificate is stated on the face of 
it to have been filed, and partiulars of it were regis- 
tered under R. 79 of the rules under the Bengal 
Public Demands Recovery Act and it has been pro- 
duced by the office, it is sufficiently proved that tho 
certificate officer has caused tho certificate to bo 
filed in bis office and it is not necessary to have re- 
course to the presumption, arising under S. Ill, 
Illustration “E", Evidence Act. [P 63 C 2; P 64 0 1] 

Whore the name of the certificate-holder as Secre- 
tary of State is qualified by tho words “On behalf of 
Income-tax Officer," the addition of the words “On 
behalf of Income-tax Officer" does not in any way 
niter or qualify the name of the certificate-holder 
which is given as the Secretary of State. The words 
do no more than indicate tho nature of tho demand 
for which tho certificate is held, information more 
appropriate to be stated in col. 5 than in col. 2, but 
the inclusion of the words has no effect whatever on 
the validity of tho certificate. [P 64 C 1] 


Sir Thomas Strongman and W. W. K. Page — 

for Appellant. 

J. Millard Tucker and W. Wallach — 

for Respondent. 

Sir John Beaumont. — This is an appeal 
from the judgment and decree of the High 
Court at Calcutta, in its Civil Appellate 
Jurisdiction, dated 16 th January 1941, by 
which the decree of the First Subordinate 
Court of Howrah, dated 3lst July 1936, was 
set aside. The only question which arises in 
the appeal is whether a certificate dated 1st 
April 1933, issued under the provisions of the 
Bengal Public Demands Recovery Act, 1913, 
is a valid certificate. The appellant in his 
case claims further that the certificate, if 
originally valid, became unenforceable by 
reason of matters which occurred after the 
filing of the suit; but their Lordships are of 
opinion that the relief claimed in this suit 
must be confined to matters existing at the 
date when the suit was instituted. 

On 27th February 1933, the appellant was 
assessed to income-tax and super-tax by the 
Income-tax Officer, How’rah, under the pro- 
visions of the Income-tax Act, 1922, for the 
years 1928-29, 1929-30 and 1930-31, the assess- 
ments being made under the provisions of 
S. 23, sub-s. (4). Notices of demand were is- 
sued and tax for the year 1923-29 was paid 
by the appellant, but the tax for the remain- 
ing two years remained due. Penalties were 
imposed by the Income-tax Officer under 
S. 46, sub-s. (l), Income-tax Act, and certain 
recoveries were made. It is not necessary to 
consider these matters in detail since it is not 
the appellant’s cose that nothing was due 
from him at the date of the disputed certifi- 
cate, and the exact amount due is not in issue 
in this appeal. On 29th March 1933, the In. 
come-tax Officer, purporting to act under the 
power conferred by S. 4G, sub-s. (2), Income, 
tax Act, addressed to the Collector a certifi- 
cate certifying that the sum of Rs. 3,86,529-1-0 
due from the appellant on account of income, 
tax, super-tax and penalty was in arrear, 
and requesting the Collector to recover the 
amount as if it were an arrear of land re- 
venue. Tho effect of this certificate was to 
make the claim against the api>el}ant a public 
demand within the meaning of the Bengal 
Public Demands Recovery Act, 1913, by virtue 
of S. 3, sub-s. (6) of the Act and cl. (3) of Sch. 1. 
The relevant provisions of the Bengal Public 
Demands Recovery Act. 1913, and the Rules 
made thereunder are as follows : 

Section 4 provides that when the certificate 
officer is satisfied that any public demand 
payable to the Collector is due he may sign a 
certificate in the prescribed form stating that 
the demand is due and cause the certificate 
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to be filed in his ofiice. Section 5 provides 
that when any public demand payable to any 
person other than the Collector is due, such 
person may send to the certificate officer a 
written requisition in the prescribed form. 
Section 6 provides for the recovery of a 
demand in respect of which a requisition has 
been made under S. 5. Section 7 provides 
that when a certificate has been filed in the 
office of a certificate officer under s. 4 or S. 6 , 
he shall cause to be served upon the certificate^ 
debtor, in the prescribed manner, a notice in 
the prescribed form and a copy of the certifi- 
cate. Section 9 enables the certificate-debtor 
within the time limited to present a petition 
to the certificate officer denying liability, in 
whole, or in part, and s. 10 provides for the 
hearing of such petition. Section 34 empowers 
the certificate-debtor at any time within six 
months from the service upon him of the 
notice required by S. 7 or if he files a petition 
under s. 9 denying liability from the date of 
the determination of the petition to bring a 
suit in the civil Court to have the certificate 
cancelled or modified. Section 35 states the 
grounds on which a certificate may be cancel, 
led or modified by the civil Court. By s. 38 
the rules in sch. 2 are given statutory effect. 

Rule 79 provides that every Certificate 
Officer shall cause to be kept in his office a 
register of certificates filed in his office under 
the Act and shall cause particulars of all such 
certificates to be entered in such register, and 
R. 84 provides that the forms set forth in the 
appendix shall be used with such variations 
as circumstances may require. On 1 st April 
1933, the Certificate Officer of Howrah signed 
a certificate, stated to be under Ss. 4 and 6, 
Bengal Public Demands Recovery Act. The 
certificate stated on its face that it was filed 
in the office of the Certificate Officer of 
Howrah, and followed the form given in the 
appendix to the Act. In col. 2 the name of 
the certificate holder was stated to be “In- 
come-tax Officer, Howrah’* and in col. 4 the 
amount of the demand was stated to be 
Rs. 3,86,529-1-0 and in col. 5 the particulars 
given were “Income-tax and penalty.” On 
the same day the Certificate Officer ordered 
the issue of notice under s. 7 of the Act. and 
on 1st May the appellant filed objections to 
the certificate proceedings under s. 9 of the 
Act. On 1st August the Certificate Officer 
passed orders holding the certificate to be in- 
valid, but this order was set aside by the 
Collector on 7th September 1933, and the case 
was remanded to the Certificate Officer. The 
order of the Collector was finally upheld by 
the Commissioner on I8th December 1933 . On 
Vth September 1933, the Certificate Officer pas- 
sed the following orders: Amend the certi- 


ficate and put down Secretary of State for 
Income-tax Officer, Howrah, in col. 2 of the 
certificate, and reduce the amount of the 
certificate by Es. 3875 as in the petition of 
27th June 1933. Issue notice under s. 7, Public 

Demands Recovery Act, upon the debtor at 
once. 

These orders were duly carried out, but the 
officer making the amendments seems to have 
understood the direction to put down Secre- 
tary of State for Income-tax Officer as mean- 
ing that the name of the Secretary of State 
was to be entered on behalf and not in the 
place of that of the Income-tax Officer. Ac- 
cordingly in col. 2 the name of the Certificate 
Officer was entered as “Secretary of State on 
behalf of Income-tax Officer, Howrah,” and 
in col. 4 the amount of the debt was reduced 
by Rs. 3875. On 17th February 1934, this suit 
was filed and the relief claimed was ( 1 ) A 
declaration that the certificate lodged by the 
defendant before the Certificate Officer, 
Howrah, on 1st April I933i was illegal and 
void and inoperative; ( 2 ) An injunction res- 
training the defendant from enforcing or at- 
tempting to enforce the said illegal certificate; 
( 3 ) An account of all monies realised jby th^ 
defendant under the said illegal certificate 
and refund thereof to the plaintiff; ( 4 ) Release 
from civil prison. It will be observed, there- 
fore, that the relief claimed is limited to a 
declaration that the certificate of 1st April 
1933, is illegal, void and inoperative and for 
consequential relief, but there is no claim for 
modification of the amount alleged to be due on 
the certificate if vahd. 

At the trial the Subordinate Judge at 
Howrah decreed the plaintiff’s suit holding 
that the certificate of 1st April 1933, was 
void since no order was shown to have 
been made for its filing, and the name of 
the certificate holder was wrongly given 
since the name of the Secretary of State 
should have appeared without qualification. 
On appeal the High Court of Calcutta reversed 
this decision and dismissed the plaintiff’s 
suit for reasons with which their Lordships 
are in substantial agreement. The validity 
of the certificate has been challenged before 
the Board on four grounds : First it is 
said that the Certificate Officer did not 
cause the certificate to be filed in his 
office, since he offered no evidence of any 
order having been made directing the certi- 
ficate to be filed. In their Lordships* opinion 
there is no substance in this objection. When a 
statute directs a document to be filed in an office, 
the direction involves no formal or technical 
procedure. All that is required is that the 
document should be preserved in the office in 
such conditions that it can be produced when 
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required. In the present case the certificate in 
question is stated on the face of it to have 
been filed; particulars of it were registered 
under R. 79, and it has been produced by the 
office, and the original was before their Lord- 
ships. In those circumstances, their Lordships 
hold it sufficiently proved that the Certificate 
Officer caused the certificate to be filed in his 
office and it is not necessary to have recourse 
to the presumption, arising under S. 114, 
illust. “e”, Evidence Act. 

The second objection is that there was no 
requisition under s. 5. Their Lordships agree 
with the view taken by the High Court that 
I the money was payable to the Collector and 
accordingly the certificate was issued under 
is. 4 and not under S. 6 and no requisition 
lUnder S. 5 was required. The third objection 
relates to the name of the certificate holder 
as appearing in the certificate. It is admit- 
ted by the appellant that if the monies were 
payable to the Collector the name of the 
certificate holder should be the Secretary of 
State for India, but it is objected that the 
name should be without qualification, and 
that in the certificate in question the name is 
qualified by the words “On behalf of Income- 
tax Officer, Howrah.” In their Lordships’ 
opinion the addition of the words “on behalf 
of Income-tax Officer Howrah” does not in 
any way alter or qualify the name of the 
certificate holder which is given as the Secre- 
Itary of State. The words do no more than 
indicate the nature of the demand for which 
the certificate is held, information more ap- 
propriate to be stated in col. 6 than in col. 2, 
but the inclusion of the words in their Lord- 
ships’ opinion, has no effect whatever on the 
validity of the certificate. The last objection 
to the certificate is that in col. 4 no period for 
which the demand is due was stated as required 
by the heading to that column. In their 
Lordships’ opinion, although income-tax may 
be popularly described as due for a certain 
year, it is not in law so due. It is calculated 
and assessed by reference to the income of the 
assesses for a given year, but it is due when 
demand is made under S.29 and S.45, It then 
becomes a debt due to the Crown, but not for 
any particular period. In the result their 
Lordships agree with the conclusion arrived 
at by the Pligh Court of Calcutta and they 
will humbly advise His Majesty that this 
appeal be dismissed with costs. 

R.K. Appeal dismissed. 

Solicitors for Appellant — W. W. Box <£ Co. 

Solicitors for Respondent — Solicitor, India 

Office. 
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(From Lahore) 

6th December 1944 

Lord Chancellor, Lords Russell op 
Killowen, Porter and Goddard and 

Sir Madhavan Nair 

4 

Kishori Lai — Appellant 

v. 

Emperor, 

Privy Council Appeal No. 15 of 1944. 

Penal Code (1860), Ss. 53, 38 — Prisoners Act, 

Ss. 29, 31, 32 — Person sentenced to transpor- 
tation not sent to Andamans is not entitled to 
release after 14 years. 

A prisoner sentenced to transportation may be 
sent to the Andamans or may be kept in one of the 
.Jails in India appointed for transportation prisoners 
where he will be dealt with in the same manner as a 
prisoner sentenced to rigorous imprisonment. Hence 
a person lawfully sentenced to transportation for life 
and confined in a prison which had been appointed 
as a place to which prisoners so sentenced might be 
sent is not entitled to be discharged after 14 years 
even assuming that the sentence is to be regarded 
as one of 20 yeai*s, and subject to remission for good 
conduct. [P 66 C 2; P 67 C 1] 

D. N. Pritt and B. K. Handoo — for Appellant. 

G.D.Boherts and J.M. Pringle — for the Crown. 

Lord Goddard. — On 7th October 1930, the 
appellant was convicted before the Special 
Tribunal set up under Ordinance 3 of 1930 of 
certain offences, including those of waging war 
against the King, contrary to S. 121 , Penal 
Code, and of murder, contrary to S. 302. For 
these offences he was sentenced to transporta- 
tion for life which is the only sentence, other 
than death, which can be awarded for these 
two crimes. After conviction he was impri- 
soned in the Central Jail at Multan and in 
January 1936, was transferred to the Central 
Jail at Lahore. On 29 th August 1932, the Home 
Secretary to the Government of the Punjab 
wrote to the Inspector-General of Prisons say- 
ing that the Governor in Council agreed that 
the appellant, on the score of his crime, was 
unsuitable for transportation to the Andamans 
adding that “he cannot be deported as a ter- 
rorist as the Government of India has not so 
far addressed any communication authorising 
the Punjab Government to deport terrorists 
there.” The Andamans is the only place out- 
side the mainland of India to which convicts 
sentenced to transportation are sent and it is 
not in dispute that this letter signified the in- 
tention of the Government not to transport 
the appellant overseas but to keep him impri- 
soned in India. In fact, he has ever since been 
kept in the Central Jail at Lahore, and has 
there been dealt with in the same manner as 
if sentenced to rigorous imprisonment. His 
sentence has never been commuted under S. 66, 
Penal Code, or s. 402 (l), Criminal P. C., to 
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one of rigorous imprisonment. While there is 
no section either in the Penal Code, or in the 
Code of Criminal Procedure, which says in 
terms that no sentence of rigorous imprison- 
ment is to exceed 14 years, it is the fact that 
in no case where rigorous imprisonment is 
prescribed as the punishment is the maximum 
term longer than 14 years and, by a proviso 
to s. 35 ( 2 ) of the latter Act, consecutive sen- 
tences of imprisonment cannot amount in the 


aggregate to more than 14 years. So it can be 
said with truth that when the Code enacts that 
an offence shall be punishable by rigorous 
imprisonment as the sentence it cannot ex- 
ceed that period. The only sentence known to 
the law which can exceed 14 years is one of 
transportation for life and, with two excep. 
tions where transportation is a part of the 
sentence, the term is always for life. Convicts 
serving this sentence may be granted remis- 
sion for good conduct, and for the purpose of 
calculating remission in the ease of life sen- 
tences, it appears that in India they are trea- 
ted as sentences of 20 years. This is no doubt 
^ the reason why s. 57 of the Code provides that 
for calculating a fractional part of a life sen- 
tence it should be treated as one of 20 years. 

On 1st July 1943, the position was that the 
appellant had earned remission and, if the 
amount thus earned were added to the term 
he had actually served, the aggregate would 
have exceeded 14 years but would not have 
exceeded 20 years. On that date he applied to 
the High Court at Lahore for an order in the 
nature of a habeas corpus under s. 491 , Crimi- 
nal P. C., claiming that he had justly served 
his sentence and should therefore be released. 
His application was refused by Monroe J. on 
13th July. On appeal the High Court held that 
they had no jurisdiction to entertain it as be- 
ing one in relation to a criminal matter, and 
it is conceded that this view was correct, 
bubsequently, special leave to appeal to His 
Majesty in Council from the order of Monroe 
J- was granted as it was clear that a ques- 
tion of importance and some difficulty was 
involved. 


The appellant’s main contention was, and 
IS, that as he has all along been subjected to 
rigorous imprisonment he cannot be made to 

aggregated 

wito the period of remission earned, amounts 
o years, that being the maximum term of 
rigorous imprisonment permitted by law. He 
a so contends that the Government by causing 
im to be dealt with in the same manner as 
1 sentenced to rigorous imprisonment must 
© deemed to have commuted his sentence 
^der s. 55, Penal Code. The contention of the 
Government is that they can confine a nri. 
soner sentenced to transportation in any pri- 


son appointed by them for that purpose there 
to be dealt with as though sentenced to rigo- 
rous imprisonment, but that this does not 
affect the length of the sentence unless it has 
been commuted, and the present appellant’s 
sentence never has been commuted. It is there- 
fore necessary to examine the various statu- 
tory provisions dealing with the sentence of 
transportation. 

Section 53, Penal Code, sets out six differ- 
ent punishments to which offenders are liable. 
The second of these is transportation and the 
fourth imprisonment of two descriptions, rigor- 
our and simple. As already stated, where the 
Penal Code prescribes transportation as the 
punishment, the sentence, with two exceptions 
must be for life. By s. 55, in every case in 
which a sentence of transportation for life shall 
have been passed, the Government of India 
or the Government of the place within which 
the offender shall have been sentenced, may, 
without the consent of the offender, commute 
the punishment for imprisonment of either 
description for a term not exceeding 14 years. 
Section 58 provides that in every case iri 
which a sentence of transportation is passed 
the offender, until he is transported, shall be 
dealt with in the same manner as if sentenced 
to rigorous imprisonment, and shall be held 
to have been undergoing his sentence of trans'- 
portation during the term of his imprisonment. 
Were these the only statutory provisions 
dealing with the matter, there would be much 
force m the argument that s. 58 should be 
read as providing merely for the temporary 
or transitory detention and treatment of an 
offender while arrangements were being made 
for his transportation beyond the seas. If the 
history of the sentence be examined there is no 
doubt that when first enacted transportation 
meant transportation beyond the seas. When 
framing the Penal Code, the draughtsmen un- 
doubtedly intended this sentence to remain as 
one whereby those on whom it was passed 
should be sent overseas. This appears in the in- 
troduction to the Code, the author of which was 
Mr. — afterwards Lord — Macaulay, then Legal 
Member of Council and a principal draughts- 
man of the Act. The Code was drafted about 
1836 but was not enacted until i860 and at that 
time also the sentence involved the convict 
being sent out of India. In 1836, transportation 
was a common sentence in England for felony 
and one reason for thinking that S. 58 was in- 
tended by the authors of the Code to provide 
only for temporary detention of prisoners 
awaiting transportation is that the English 
Act, 24 Geo. IV, ch. 84, which consolidated the 
law of this country relating to transportation, 
contained a very similar provision. Shortly 
stated that Act provided that the sentence 
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should always be one of transportation or 
banishment beyond the seas; that places on 
laud or vessels in the river (commonly called 
the hulks) should bo appointed for the confine- 
ment of prisoners until they could be placed 
on a convict ship and that until they could 
J)e removed to such idaces they were to be 
iiept to hard labour in the common jail or 
house of correction and the time spent there 
was to be counted towards their sentence. 
Opinions, however, on matters of penology 
change from time to time in all communities, 
and no one doubts the competency of the 
Legislature to adopt and provide for new and 
enlightened methods in the treatment of pri- 
soners and management of penal establish, 
ments, even if the result be to change entirely 
the character of the punishment from that 
which has hitherto prevailed. In England 
transportation beyond the seas ceased as a 
punishment in 1854. In India it is still part of 
the penal system, but Acts passed since the 
Penal Code have effected so radical a change 
in the law relating thereto that whatever may 
have been the case in 18G0, S. 58 can no longer 
be construed as providing only for the transi- 
tory detention of prisoners awaiting convey, 
ance to a penal settlement outside India. A 
sentence of transportation no longer neces- 
sarily involves prisoners being sent overseas 
or even beyond the provinces wherein they 
were convicted. The first lu’ovision to notice 
in this respect is S. 368 (2), Criminal P. C., 
1898, which enacts that no sentence of trans- 
portation shall specify the place to which the 
person sentenced is to be transported. Then 
comes the Prisoners Act of 1900 as amended in 
1903 which, in the opinion of their Lordships, 
is the decisive statute on the point. Section 29 

in its amended form provides as follows : 

“(1) The Governor-General in Council may by 
general or special order, provide for the removal of 
any person confined in a prison. . . . 

(b) Under, or in lieu of, a sentence of imprison- 
ment or transportation .... to any other prison in 
British India. 

(2) The Local Government and subject to its orders 
and under its control the Inspector-General of Pri- 
sons may in like manner provide for the removal of 
any person confined ns aforesaid in a prison in the 
province to any other prison in the province.” 

By s. 31, the Governor in Council may 
order the removal of a person sentenced to 
transportation from the prison in which he is 
confined to any other prison in British India. 
By S. 32, as amended in 1920, the Local Gov- 
ernment may appoint places within the pro- 
vince to which prisoners under sentence of 
transportation shall bo sent and the Local 
Government or an officer authorised by them 
shall give orders for the removal of such per- 
sons to the places so appointed except whore 
sentence of transportation is passed on a i)er- 


son already undergoing transportation under a 
sentence previously passed for another offence. 
Since 1937, all the above powers can now be 
exercised by Provincial Governments. 

The effect of the concluding words of s. 32, 
sub-s. (l), seems to be that if a prisoner has 
been actually transported and then is sen- 
tenced on a subsequent charge he is to remain 
w'here he is and not be removed thence to a 
place within the province. The Central Jail at 
Lahore, in which the appellant is confined, is 
one of the prisons constituted as a place for 
the detention of transportation prisoners. These 
sections make it plain that when a sentence of 
transportation has been passed it is no longer 
necessarily a sentence of transportation beyond 
the seas. Nowhere is any obligation imposed 
on the Government either of India or of the 
Provinces to provide any places overseas for 
the reception of prisoners. It appears that for 
many years the only place to which they have 
been sent is the Andaman Islands, which are 
now in Japanese occupation. Their Lordships 
have been referred to various orders and direc- 
tions of an administrative and not a legislative ^ 
character showing ^that prisoners are, and are 
not. regarded as fit subjects for transportation 
thereto, and showing also that nowadays only 
such of those prisoners sentenced to transpor- 
tation as may volunteer to undergo trans- 
portation overseas are sent to those islands. 
Learned commentators on the criminal law 
of India, in particular Lord Macaulay, in the 
introduction to the Penal Code to which re- 
ference has already been made, have pointed 
out that a sentence of transportation is one 
likely to be regarded with particular terror by 
Hindoos, largely because of their dread of 
crossing “the black water,” the loss of caste 
which a journey overseas entails and of the 
uncertainty whether they will ever see their 
homes again. No doubt therefore the sentence 
has been preserved for its deterrent effect and 
because in certain cases it may be both useful 
and desirable to send convicts to the islands. 
But at the present day transportation is in 
truth hut a name given in India to a sentence 
for life and, in a few special oases, for a lesser 
period, just as in England the term imprison- 
ment is applied to all sentences which do not 
exceed two years and penal servitude to those 
of three years and upwards. A convict sent to 
penal servitude may nowadays serve his sen- 
tence either in a prison known as a convict 
establishment or in an ordinary local prison 
and in the latter he will he subject to exactly 
the same discipline, conditions of labour and 
treatment generally as those sentenced to im- 
prisonment. So, in India, a prisoner sentenced 
to transportation may be sent to the Anda- 
mans or may he kept in one of the jails in 
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India appointed for transportation prisoners 

where he will be dealt with in the same manner 

as a prisoner sentenced to rigorous imprison. 

ment. The appellant was lawfully sentenced 

to transportation for life; at the time when he 

made nis application to Monroe J. he was 

confined in a prison which had been apiDointed 

as a place to which prisoners so sentenced 

might be sent. Assuming that the sentence is 

to be regarded as one of 20 years, and subject 

to remission for good conduct, he had not 

earned remission sufficient to entitle him to 

discharge at the time of his application and it 

was therefore rightly dismissed but, in saying 

this, their Lordships are not to be taken as 

meaning that a life sentence must and in all 

cases be treated as one of not moz’e than 20 

years or that the convict is necessarily entitled 
to remission. 

A further point was taken by Mr. Pritt on 
behalf of the appellant to which brief reference 
may be made although, in view of the opinion 
of their Lordships on the main question, it has 
now become immaterial. On the assumption 
that the sentence was to be regarded as one of 
not more than 14 years’ rigorous imprison- 
ment, he contended that taking into account 
the remission earned, the appellant would 
have been entitled to be discharged at the 
time when he made his application to the 
learned Judge under sub-para. ( 2 ) of the Gov- 
ernment of India Eesolution No. 234-245 of 
12 th July 1910, and Provincial Government 
endorsement no. 236 of 25th August 1910 re- 
produced as para. 647, sub-para. ( 2 ), in the 
Punjab Jail Manual. In view of sub-para. (ic) 
the Board caused an enquiry to be made of the 
Punjab Government whether any order had 
been passed by them forbidding the prisoner's 
release. In reply the Government referred to 
a letter of 24th March 1942, from the Deputy 

Secretary to the Government Home Depart- 
ment to the Inspector-General of Prisons, in 
which the former requested that the roll of 
the convict might be re-submitted for the fur- 
ther consideration and orders of Government 
m the first week of March 1943 . That is not 
an order under the paragraph to which refer, 
ence has been made, and if the sentence- had in 
law to be regarded as one of 14 years’ rigorous 
imprisonment it appears to their Lordships 
that the prisoner would have been entitled to 
be discharged. But, for the reasons given, their 
Lordships are of the opinion that at that time 
he was in lawful custody, and still is, and they 
will humbly advise His Majesty that this 
appeal should be dismissed. 

Appeal dismissed. 

Solicitors for AppeUant —Douglas Grant & Bold. 
ooUcitors for Eespondent 

Solicitor, India Office. 
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Lords Russell of Killowen, 
Macmillan and Simonds, 

Sir Madhanan Nair and 
Sir John Beaumont 

Marudanaxj again Pillai — Appellant 

V. 

Manickavasakam Cliettiar 

Respondent. 

Privy Council Appeal No. 63 of 1943. 

(a) Civil P. C. (1908). O. 21, Rr. 66 and 90 _ 
Sale proclamation — Valuation of property in 
— Duty of Court and party applying for sale — 
Low valuation in sale proclamation based on 
misstatemant by decree-holder as to amount 
due under prior encumbrance— Sale takingplace 
at serious under-value occasioned by failure of 
Court and decree-holder to verify amount due 
under prior encumbrance — Judgment-debtor 
sustains substantial injury — Case falls under 
c. 21 , K. 90 — Sale must be set aside. 

Order 21, R. 66 imposes upon the Court the duty 
of causing a proclamation of the intended sale to be 
-wr Requires that such proclamation must 

^ accurately as possible, amongst 
other things, any encumbrance to which the pro- 
perty IS liable. In most cases no doubt the Court has 
no means of checking the information supplied by 
the parties but the Court ought, as far as practicable, 
to bring Its mmd to bear upon the contents of the 

M material is readily available 

PoMri the information supplied by the parties the 
Court ought to avail itself of such material. The 
power conferred upon the Court by R. 66 (4) for 
summoning a witness for the purpose of ascertaining 

specified in the proclamation 
shows that the Court is not intended to act blindly 

t supplied by the parties. Apart from 

pvpr^ ^st upon the Court, R. 66(3) provides that 

comL sale shall be ac- 

^mpanied by a statement signed and verified in the 

manner mentioned, and containing so far as they 

are Known to, or can be ascertained by, the person 

O matters required by 

^ 1 , ±t. 66 (2) to be specified in the proclamation. 

fP 70 C 1 21 
valuation of the property to’ be 
soia in the sale proclamation was based on a mis- 
statement by the decree-holder as to the amount due 
under a prior encumbrance for want of knowledge of 
tne true position and the sale took place at a serious 
under-value on account of the failure on the part of 
the Court and the decree-holder to carry out their 
obligations under R. 66 to ascertain the true value 
of the property by finding out the correct amount 
due under the prior encumbrance from materials 
which were available the judgment-debtor must 
he taken to have sustained substantial injury 
thereby. The case falls within the language of R 90 
and the sale must be set aside if the judgment, 
debtor however dilatory and unsatisfactory his con- 
duct may have been has not otherwise debarred 
himself of the right to have the sale set aside. 

[P 70 C 2] 

21, Rr. 66, 69 and 90 
— Misstatement as to value of property by 
decree-holdpr in sale proclamation — Judgment- 
debtor obtaining adjournment of sale and waiv- 
ing right to fresh proclamation— Plea of waiver 
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by judgment-debtor to object to misstatement 
when can succeed — Fraud on Court by decree- 
holder — Effect of. 

The low valuation of the property to be sold in 
the sale proclamation was based on a misstatement 
by the decree-holder as to the amount due under a 
prior encumbrance. The judgment-debtor obtained 
several adjournments of the sale for determination 
of a certain point and waived his right to a fresh 
proclamation on each occasion. On the application 
of the judgment-debtor to set aside the sale on the 
ground that the sale took place at a serious under- 
value the decree-holder contended that the judg- 
ment-debtor must have known the correct amouiit 
due under the prior encumbrance and accordingly 
when he waived his right to a fresh proclamation he 
must be taken to have accepted the statements in 
the existing proclamation and to have waived his 
right to object to them : 

Held that (1) that efficacy of a plea of waiver by 
the judgment-debtor depended on the ability of the 
decree-holder to prove that the judgment-debtor 
knew the true facts from which an intention on his 
part to waive his right to object to a misstatement 
in the proclamation could be inferred: 3 I. A. 230 
(P.C.) and 12 Mad. 19 (P.C.), Ref.; [P 70 C IJ 

(2) if the decree-holder knew the true value of 
the property but deliberately under-valued it in the 
sale proclamation and himself purchased the pro- 
perty at what lie knew was too low a figure based on 
an upset price accepted by the Court owing to his 
own initial misrepresentation and subsequent sup- 
pression of material facts, bis conduct would amount 
to fraud on the Court and he would not be allowed 
t6 take advantage of his own fraud whatever the 
conduct of the judgment-debtor might have been. 

[P 70 C 1] 

J . M. Pringle — for Appellant. 

C. S. Rewcastle and Air Alfred Wort — 

for Respondent. 

Sir John Beaumont— This is an appeal 
from the judgment and order of the High 
Court of Judicature at Madras dated 24th 
September 1941 which, on appeal, modified the 
judgment and order of the Subordinate Judge 
of Mayavaram dated I5th February 1939. The 
<luestion in the appeal is whether a sale of 
immovable property, including land in the 
village of Tiruvali, made in execution of a 
mortgage decree obtained by the respondent 
against the appellant’s predecessor is bod as 
regards the said land and should be so far set 
aside under o. 21 , R. 90, Civil P, C., on the 
ground of material irregularity and fraud in 
publishing and conducting the sale. 

The said mortgage was executed on 26 th 
January 1925 by one Srirangathammal in res- 
pect of land in three villages, including that 
of Tiruvali, to secure the repayment within 
one year of Rs. 36,000, with interest at the rate 
of 15 per cent, per annum. The mortgagor 
was the widow of the last male proprietor of 
the estate, holding therein the limited interest 
of a Hindu widow, and the api>ellant was the 
next presumptive reversioner. 8o far as re- 
gards the land in the village of Tiruvali and 
certain other lands, the mortgage was expres- 
sed to be made subject to a prior mortgage 


(hereinafter referred to as the prior mort- 
gage”) dated 16th November 1924 by the same 
mortgagor in favour of third parties, to secure 
repayment of Bs. 44,500 and interest. The prior 
mortgage included lands not covered by the 
respondent’s mortgage. In 1929, the fnortga- 
gees instituted a suit on the prior mortgage 
before the Subordinate Judge of Mayavaram 
joining the respondent as puisne mortgagee, 
and on I2th August 1929 obtained a decree for 
RS. 79,238-2-6 with a direction for sale if the 
moneys were not paid by 12th February 1930. 
The realisations under this decree will be 
mentioned later. 

In 1930, the respondent instituted a suit 
before the same Subordinate Judge on his 
mortgage, and on 7th October 1930 obtained a 
preliminary decree for Rs. 66,778-11-9, and on 
27th July 1931 a final decree. In 1931, in a suit 
instituted by the appellant as next reversioner 
against the said Srirangathammal for an in- 
junction to restrain her from committing waste, 
a receiver was appointed for the estate, and on 
7th April 1931 he was added as a defendant in 
the suit on the prior mortgage, and on 27th 
July he was added as a defendant in the suit 
on the respondent’s mortgage. On I5th Decem- 
ber 1931, the respondent applied, under R. 66 
(2) of O. 21 for execution of bis decree and he 
annexed to his application a draft proclania- 
tion which directed that the sale should be 
subject to the mortgage decree obtained on the 
prior mortgage, and contained this statement: 

“A low valuation is made as there is apriorohargo 
of about Rs. 80,000, according to the said decree in 
respect of the aforesaid properties.” 

The value put upon the properties by the 
respondent amounted to Rs. 7817. In May 1932 
Srirangathammal died, and the appellant was 
added as a defendant in the respondent’s suit, 
the receiver having been previously discharg- 
ed. On 13th September 1932 the appellant, by 
bis pleader, adopted the answer which had 
been put in by the receiver in the respondent’s 
suit and which had challenged the respondent’s 
draft proclamation, and the appellant agreed to 
put in a draft sale proclamation in the way in 
which he would have it, and the matter was 
then adjourned until 6th October 1932. On 6th 
October the appellant’s pleader asked for an 
adjournment, and on ite refusal stated that he 
had no instructions to proceed with the matter. 
No draft proclamation was put in by the ap- 
pellant, and the Court thereupon approved the 
draft proclamation put in by the respondent, 
and adopted the respondent’s valuation os the 
upset price. On 2nd November, the Court 
directed that the sale should take place on 19th 
December. On 26th October, the appellant had 
made an application alleging that the widow 
mortgagor had no power to bind tlie reversion 
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and that; accordingly the decree for sale on 
the respondent’s mortgage could not affect the 
interest of the appellant, and on 16th Decern, 
her the appellant applied for an adjournment 
of the sale until this point had been determin- 
ed. The Subordinate Judge thereupon ad- 
journed the sale to 23rd January 1933 the 
defendant waiving a fresh proclamation. In 
the absence of such waiver the appellant 
would have been entitled to insist upon a fresh 
proclamation under E. 69 of O. 21 . Further 
adjournments were obtained at the instance 
of the appellant, who on each occasion waived 
a fresh proclamation, and the sale ultimately 
took place on 28th March 1933. At the sale the 
respondent, the decree-holder, who had ob- 
tained leave to bid under R. 72 of o. 21 , was 
the only bidder, and he purchased at Rs. 16 
above the upset price. Prom the judgment of 
the learned Subordinate Judge, it appears that 
after the sale the prior mortgagee sold certain 
land subject to the respondent’s mortgage for 
some Rs. 10,000 and that the respondent paid 
to him a further sum of Rs. 1000 balance due 
on the prior mortgage. In the result the res- 
pondent acquired free from incumbrances and 
at a price rather less than Rs. 20,000 property 
which he had valued at Rs. 7317 subject to a 
mortgage for Rs. 80,000. 

The position under the prior mortgage ap- 
pears from Ex. M.M. which is the suit register in 
the Subordinate Court of Mayavaram of the 
prior mortgage suit. It appears that in Janu- 
ary 1931 the receiver paid into Court Rs. 3000 , 
and in September a further Rs. 20,000 and 
these sums had been paid out to the decree- 
holder prior to December 1931. In June 1932 , 
sales were effected in the prior mortgage suit 
and sums amounting to Rs. 30,444 were paid 
into Court and these sums were paid out to 
the decree-holder in July and August 1932. In 
November and December 1932, there were fur. 
•ther sales for sums amounting approximately 
to Rs. 16,000, and this sum was paid out to 
the decree-holder by 4th March 1933. The posi- 
tion therefore is that the time when the draft 
proclamation was submitted by the respon- 
dent the sum of approximately Rs. 80,000 
mentioned therein as due on the prior mort- 
gage (which was correct as the sum originally 
due) had been reduced by a sum of Rs. 23,000. 
At the date when the proclamation was ap- 
proved, namely, 6th October 1932 the sum had 
been reduced by a further Rs. 30,444, and at 
the date of the sale the sum had been reduced 

by a further Rs. 16,000, making a total reduc- 
tion of Rs. 69.000. 

On 19th June 1933 the appellant applied 
imder r. 90 of o. 21 to set aside the sale on 
the ground of material irregularity or fraud 
in publishing or conducting it. The learned 


Subordinate Judge came to the conclusion 
that the sum of Rs. 80,000 mentioned in the 
proclamation as the amount due on the prior 
mortgage was wrong at the respective dates 
of presenting and settling the proclamation, 
and of the sale for the reasons hereinbefore 
stated, and that had the Court known the 
true facts the upset prices would have been 
fixed at a much higher figure, and that the 
appellant had been seriously prejudiced by the 
mistake in the proclamation. lie stated that 
he was not prepared to hold that the respon- 
dent had been guilty of fraud in mis-stating 
ithe amount due on the prior mortgage, though 
he considered the case to be one of grave 
suspicion. He held further that there was 
nothing to show that the appellant was aware 

of the payments into Court in the prior mort- 
gage suit. 


On appeal the High Court held that there 
was no material irregularity in the proclama. 
tion which had prejudiced the appellant. They 
took the view that the only mistake in the 
proclamation at the time when it was pre- 
sented and approved by the Court was that 
the figure of Rs. 80,000 should have been Rs. 
67,000. They considered that the further pay. 
ments into Court beyond the Rs. 23.000 must 
have been made in respect of sales which were 
challenged and the payments out must have 
been on some form of undertaking that the 
amount would be refunded if the sales were 
eventually set aside. Their Lordships can 
find nothing on the record to justify these 
conjectures, and the further evidence read 
before their Lordships on behalf of the ap. 
pellant, without objection from the respon- 
dent, consisting of affidavits made in the prior 
mortgage suit in relation to the payments 
out, makes it abundantly clear that these 
payments were only made after the sales had 
been confirmed. The whole basis of the High 
Court’s judgment therefore fails, and the 
reasoning has not been relied upon by counsel 
for the respondent. The learned Judges did 
not think it necessary to consider the evidence 
as to the state of knowledge of the parties. 

The respondent based his case on waiver 
by the appellant, contending that the appel- 
lant must have known about the sales of his 
own property in the prior mortgage suit, and 
about the disposal of the purchase monies ; 
that accordingly when he waived his right to 
a fresh proclamation he must be taken to 
have accepted the statements in the existing 
proclamation and to have waived his right to 
object to them, and reliance was placed upon 
the decisions of this Board in 3 i. A. 230^ and 


1. (’76) 3 I. A, 230 
deo Narain Singh. 


(P. 0.), Girdhari Singh v. Hur. 
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in 15 I. A. 171.^ The efficacy of a plea of 
Iwaiver by the appellant depends on the abi- 
lity of the respondent to prove that the ap- 
jpeilant knew the true facts from which an 
intention on his part to waive his ri^ht to ob- 
ject to a misstatement in the proclamation 
can be inferred. Their Lordships appreciate 
that there are reasons for suspecting that the 
appellant may have known more about the 
dealings with his property in the prior mort- 
gage suit than he w^as prepared to admit, but 
they tlhnk that there are reasons at least equal- 
ly cogent for suspecting that the respondent 
w'as in like case. The respondent was a partyj 
to the prior mortgage suit ; he was presumably 
served with notice of the execution proceed- 
ings, and he w'as interested in seeing that the 
direction which the Court had given that pro- 
perty subject to the prior mortgage which 
was not subject to the respondent’s mortgage 
should bo sold before that subject to the res- 
,pondent’s mortgage was carried out. If the 
'respondent knew the true facts, if he pur- 
chased at what he knew was too low a figure 
based on an upset price accepted by the Court 
owing to his own initial misrepresentation 
and subsequent suppression of material facts, 
his conduct would amount to fraud on the 
Court as the learned Subordinate Judge 
points out. The Court could not have allowed 
the respondent purchasing at a court sale to 
take advantage of his own fraud, whatever 
the conduct of the appellant might have been. 

However, as already noted, the learned 
Subordinate Judge did not find fraud against 
the respondent, nor did be find knowledge on 
the part of the appellant requisite to found a 
plea of waiver, and the High Court did not 
disagree with these findings of fact. Their 
Lordships think that, whatever grounds for 
suspicions there may be, there is no material 
on the record w’hich would justify the Board 
in disregarding the findings of fact by the 
Subordinate Judge who had seen the wit- 
nesses, including the appellant himself, in the 
witness box. Their Lordships therefore will 
dispose of the appeal on the basis that neither 
the appellant nor the respondent at the mate- 
rial dates knew the position under the prior 
mortgage. 

Order 21, E. 6G imposes upon the Court the 
duty of causing a proclamation of the intend- 
ed sale to be made and requires the proclam- 
ation to be drawn up after notice to the 
decree-holder and the judgment-debtor and 
such proclamation must specify, as fairly and 
accurately as possible, amongst other things, 
any encumbrance to which the property is 

2. (’89) 12 Mad. 19 ; 15 I. A. 171 : 5 Sar. 265 
(P. C.), Arunacbellam Chetti v. Arunaohellam 
CbettI, 


liable. In most cases no doubt the Court has 
no means of checking the information sup- 
plied by the parties but the Court ought, as 
far as practicable, to bring its mind to bear 
upon the contents of the proclamation ; and 
where material is readily available to check 
the information supplied by the parties the 
Court ought to avail itself of such material. 

In the present case all the facts relating to 
the prior mortgage could have been ascer- 
tained by an inspection of the suit register- 
on the files of the Court. "When the procla- 
mation was settled, and again when. the sale 
took place, it might well have occurred to the 
officer of the Court responsible that it was 
unlikely that nothing had occurred in the 
prior mortgage suit since its inception, even 
if he did not re-call having himself sold pro- 
perties in that suit, and that it was desirable 
to check the figure of Ks. 80,000, The power- 
conferred upon the Court by R. G6 (4) for 
summoning a witness for the purpose of as- 
certaining the matters to be specified in the 
proclamation shows that the Court is not in- 
tended to act blindly on information sup- 
plied by the parties. Their Lordships think 
that the Subordinate Court cannot be acquit- 
ted of a measure of carelessness in not having 
checked this figure of Es. 80,000. both when 
the proclamation was approved and when the 
sale subsequently took place. Apart from the 
duty cast upon the Court, R. C6, sub-r. (3) 
provides that every application for an order 
for sale shall be accompanied by a statement 
signed and verified in the manner mentioned, 
and containing so far as they are known to, 
or can be ascertained by, the person making 
the verification, the matters required by sub- 
r. (2) to be specified in the proclamation. 

It is clear that the respondent if he did not 
know the position in the prior mortgage suit 
could easily have ascertained it, seeing that 
he was a party to the suit, which was in the 
same Court. The position therefore is that 
this sale took place at a serious under-value 
occasioned by failure on the part of the 
Court, and of the respondent decree-holder, 
to carry out their obligations under R. 66, 
and there can be no doubt that the appellant 
sustained substantial injury thereby. Their 
Lordships are of opinion that the case falls 
within the language of R. 90 and that, how- 
ever dilatory and unsatisfactory the conduct 
of the appellant may have been, he has not 
on the facts found debarred himself of the 
right to have the sale set aside. Their Lordships 
will humbly advise His Majesty that this ap- 
peal be allowed, the order of the High Court 
be set aside and the order of the Subordinate 
Judge be restored. The respondent must pay 
to the appellant his costs of the appeal to the 
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High Court and of the appeal to His Majesty 
in Council. 

G'N. Appeal alloioed. 

Solicitors for Appellant — Lambert £ White, 
Solicitors for Respondent — 

Douglas Grant £ Bold, 
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(From Patna) 

18th December 1944 

Lord Thankerton. Lord Justice 
Luxmoore and Sir Madhavan Nair 

Devji Goa and others — Appellants 

V. 

Tricum^ji Jiwandas and others — 

Bespondents. 

Privy Council Appeal No. 5 of 1943 ; Patna 
Appeal No. 40 of 1939. 

(a) Practice — New plea. 

A plea not raised in the Courts below was not 
allowed to be raised in the Privy Council. [P73C 1] 

(b) Partnership _ Dissolution — Partnership 
with firm — Separation or death of some mem- 
bers of firm cannot amount to dissolution. 

Where a partnership with a firm has gon^ on as 
a hving concern continuously since the time it was 
started, the separation or death of some members 

of the firm, others — their sons or grandsons taking 

their place, cannot amount to dissolution, as the 
other partners have presumably agreed to treat as 
partners the remaining members of the firm or such 
members as were added to it from time to time. 

[P 73 C 1] 

(c) Practice — Counsel assenting to his client 

being made party in double capacity With- 

drawal of assent was refused. 

^ Counsel for a party assented to his party being 
joined as a legal representative of his father and 
also in his personal capacity but a few days after 
the conclusion of the arguments asked leave to 
withdraw his assent : 

Held that leave should be refused. [P 74 C 1] 

(d) Civil P. C. (1908), O. 30, R. 1 and O. 1, 
R, 10 — Family firm entering into partnership 
with strangers — Two members of family firm 
retiring as insolvents'— One member being minor 
only admitted to benefits — Only one effective 
member remaining — Suit by such member in 
firm name for dissolution of partnership held not 
maintainable. 

A family firm entered into partnership with 
strangers. A suit for dissolution was brought by the 
famfiy firm in the firm name. At the time of the 
institution of the suit, two of the family members 
had retired being adjudicated insolvents, one being 
nunor was only admitted to the benefits of the part- 
nership and only one member remained, who could 
be an efieotive member of the family firm : 

Held that O. 30 R. 1 did not apply as the busi- 
“®ss was carried on outside British India, Even if 
V. 30, R. 1 applied the suit in the firm name was 
not maintainable. (Proper form of title of plaint 

indicated.) [P 73 C 2 ; P 74 C 1 ] 

C. S. Rewcastle and W, TV. K. Page — 

mv « Appellants. 

£>tr Thomas Strangman and A. G. P. Pullan — 

for Respondents. 


Sir Madhavan Nair — This is an appeal 
from a decree of the High Court of Judicature 
at Patna dated 24th August 1939, which 
affirmed with a slight modification a decree 
of the Subordinate Judge of Dhanbad dated 
29th March 1934, as amended by order dated 
3lst May 1934. The appellants before the 
Board are defendants l to 3, who are the sons 
of one Goa Petha deceased. They are the 
principal defendants in the suit. The others 
(defendants 4, 5 and 6) are pro forma defen- 
dants one of whom, defendant 4 , the Official 
Ass^ee of Bombay, representing the estate 
of Gopaldas Tricumji, and Morarji Jairam, 
insolvents, was afterwards added as a co- 
plaintiff (plaintiff 4) by an order of the Court. 
The insolvents are two of the members of 
plaintiff 1 — a firm. 

The appeal arises out of a suit for dissolu- 
uon of a partnership between plaintiff 1 and 
Goa Petha, with respect to some coal lands 
and colliery business in Jharia Coalfields, and 
lor rendition of accounts. The business of the 
partnership was carried on at Cuteh, outside 
British India. Plaintiff 1 “Tricumji Jivandas” 

as a firm. Plain- 
tiff 2 . Khimji Poonja Co.” are a firm who 

have a charge on the share of plaintiff a, in 
the lands and business, for the money ad- 
vanced by them to the said plaintiff. This 
charge was declared by the Bombay High 
Court in suit No. 751 of 1924 . Plaintiff 3 had 
been appointed receiver in connexion with 
that suit. These are the principal respondents 

m the appeal, and there is no dispute inter se 
before the Board. 

One Tricumji Jivandas, a native of Cutch 
who died m or about 1890, carried on business 
m 'various places in his own name. After his 
death, the business was continued by seven of 
his eight sons, named in the sub-joined table 
and their descendants, by a succession of 
partnerships to which they gave his name, 
Xricumji Jivandas. In course of time some 
members died or retired and the firm was 
carried on by the other members of the family 
Gopaldas Tricun^i was the managing partner 
of the firm The foUowing table, and the dates 
mentioned below, taken from the printed case 
of the respondents, will be helpful in following 
the successive partnerships, 

( See pedigree on page 72.) 

Haridas, Lalji and Devji retired in 1909 
Gokuldas retired in 1910. Jairam died in 1914 
leaving two sons, Morarji and Khemji, who 
became partners on their father’s death. 
Kanchoddas retired in 1917 . Anandji, the son 

iQQo S' partner in or about 

W 22 . Khemp died in 1930 leaving a minor son 

Mohun Singh who was admitted to the bene. 
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TRICUMJI JIVANDAS 
(d. 1890). 


I 

Gopjildas 
(insolvent 
2nd April J.930, 
represented by 
Respondent 4). 

I 

Anandji 


! 

Halidas 


Laiji 


Devji 


1 

Gokuldas 
(retired 1910). 


(retired 1909). 


I 

Morarji (insolvent 
2nd March 1931, 
represented by 
Respondent 4). 


I 

Jairam 
(d. 1914). 


A. I.R 


1 

Ranchoddas 
(retired 1917). 


Khemji (d. 1930). 


Mohun Singh 
(minor in 1930). 


fits of the pactiiership in his father’s place. 


appellants worked the colliery. The suit was 


Gopalclas was adjudicated insolvent on 2nd 
April 1930. Morarji was adjudicated insolvent 
on 2nd March 1931. Referring to plaintiff 1, 
it was stated in para. 1 of the plaint that “its 
present partners, besides the said Gopaldas 
Tricumji (one of the sons of Tricumji Jivan- 
das) are his nephews Morarji Joyram and 
Mohan Singh Khemji and his son Anandji 
Gopaldas, who is the present managing partner 
of the firm.” These were the only members 
of the Tricumji family, who had interests in 
the firm at the time of the institution of the 
suit, on 11th December 1931, but whether, in 
law, they can be said to represent the part- 
nership for the purposes of carrying on the 
suit, in the name of plaintiff 1 described as 
“Tricumji Jivandas a firm,” is a question 
which their Lordships will have to consider 
in this appeal. 

The following facts are now beyond dis- 
pute: In the year 1900, the firm of Tricumji 
Jivandas entered into a partnership with Goa 
Petha, the father of the appellants, and one 
Bishram Karman, to acquire lands in Jharia 
Coalfields and work them as a colliery. The 
shares of Tricumji Jivandas and Bishram 
Karman were li annas each, and the share of 
Goa Petha was I3i annas. In case of profit, 
one anna was to be spent on charity. Thus, 
the income was to be taken as I7i annas, if 
there was profit, and 16j annas only if there 
was no profit. The funds for working the 
business were supplied by Tricumji Jivandas, 
and the management was carried on by Goa 
Petha. In 1930, the share of Bishram Karman 
came into the hands of the appellants, who 
bought it from one Kora Ramji who had imr- 
chased it from the said Bishram Karman. 
The name of this new business was G.P. 0. & 
Co., and it really consisted of two partners, 
the firm plaintiff 1, and Goa Petha. At the 
time of the institution of the suit 180 bighas 
of colliery land belonged to the partnership. 

The accounts of the partnership were made 
up to November 1918. Tricumji Jivandas 
received on account of profits Rs. 13,500 in 
1921 and RS, 10,000 in 1924, Goa Petha died in 
March 1930, and from that time his sous, the 


already, it was for dissolution of partnership 
and for accounts. The plaintiffs (respondents) 
stated that the accounts of the partnership 
were adjusted only up to 1918, since which 
time they said there was no formal adjust- 
ment though Tricumji Jivandas received profits 
now and again up to 1924. 

The main defences in the case were, that 
there was no partnership as alleged by the 
respondents, that the suit was barred by limi- ' 
tation and that it was not maintainable in 
law. -The Subordinate Judge overruled the 
above pleas and passed a decree in favour of 
the plaintiff's declaring that “in the partner- 
ship business carried on in the style of G.P.C. 

& Co. in the Khas Jinagora Colliery, the firm 
of Tricumji Jivandas had 1% annas share in 
the property and business, and it dissolved in 
March 1930, by the death of Goa Petha,” and 
directing accounts to be rendered by the ap- 
pellants from November 1918, and a sale of 
the partnership property in accordance with 
O. 20. R. 15 and Form NO. 21 of Appendix D 
of soh. (1), Civil P. C. Provision was also 
made for drawing up a “final decree.” On 
appeal, the High Court aCcepted the findings 
arrived at by the trial Court, and affirmed 
the decree passed by it subject to this modi- 
fication, namely, that the liability of the ap- 
pellants for the moneys due up to the death 
of Goa Petha should be confined “to the assets 
of Goa Petha which may have come into 
their hands.” In other respects, the decree of 
the Subordinate Judge was confirmed. Before 
the board, the findings of fact arrived at by 
the Courts in India have not been questioned 
by the appellants. The main point argued by 
their learned counsel was, that the suit was 
not maintainable in the form in which it was 
brought before the trial Court, and that it 
should therefore be dismissed. They also very 
briefly addressed their Lordships on the ques- 
tion of limitation and the nature of the decree 
passed in the case. Their Lordships will first 
deal with the latter arguments, reserving the 
consideration of the main question to the last. 

On the question of limitation, the Courts 
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m India found that there was no repudiation 
of partnership by Goa Petha in 1924 as alleged, 
that even if there was a repudiation it was 
not serious and it did not matter as the part 
nership continued till his death, and that 
limitation for the suit began only from the 
time when he died in March 1930, and as the 
suit was instituted in 1931, it was not barred 
by time. If these findings are accepted, as 
they have been, by their Lordships, Mr. Rew-'^ 
castle conceded that no question of limitation 
would arise; but he argued that in the cir 
cumstances of the case, it must be held that 
when the partnership was formed there was a 
contract by Goa Petha that he would prepare 
and render accounts annually, that as soon 
as he failed to render them in any year, there 
was a breach of contract for which the plain, 
titls have a remedy under s. 12 , Specific Re- 
lief Act, that the suit should be treated as one 
for the specific performance of a contract, 
and when so treated, it was barred by Art 113 
Limitation Act, the period of limitation for 
such a suit being “three years” from "the date 
^xed for the performance or when no -such 
^ate IS fixed when the plaintiff has notice 
nthat the performance is refused.” As recrards 
this argument, their Lordships need only say 
that it was not raised in the Courts below and 
cannot now be allowed to be raised here. 

I heir Lordships are also of opinion that hav- 
ing regard to the nature of the partnership 
which went on as a living concern continu- 
ously since the time it was started, that sepa- 
ration or death of some members of the firm, 
others — their sons or grandsons — taking their 
place, cannot amount to dissolution, as Goa 
Petha presumably agreed to treat as partners 
the remaining members of the firm or such 
members as were added to it from time to 
tirne. As their Lordships are definitely of 
opinion that the cause of action for the suit 
arose only on the death of Goa Petha they do 
not think it is necessary to refer to the other 
aspects in which the question of limitation 

^*as placed before them, though they have 
considered them. 

A subsidiary question argued by Mr. 
Kewcastle was, that the decree should be 
varied and that it should be brought into 
me With the form of the decree suggested 
m (18T6) 1 A. c. 174,1 to the effect that having 
regard to the interest which the firm of Tri- 
cumji Jivandas had in the business, which was 
1 small, sale of the entire business should 
not be ordered without giving in the first in- 
stance an o^ion to the appellants to purchase 
hat share. Their Lordships are unable to ac- 
cept this argument as they are satisfied that 
wi^ee in question is quite in conformity 

L (18Wl A. C. 174, SyeSVsiJii; ^ 
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with the provisions of the Indian Civil Proce- 
dure Code, and it does not appear that any 
application was made by the ajiiiellants to the 
Louits in India to mould the decree in the 
manner now suggested by them. 

Then' Lordships will now proceed to con. 
sider the important question whether the suit 
as. framed is maintainable. It was argued by 
ill. Rewcastle that in law there was no w’ar- 
ranty for putting the name of the firm of 
Tricumji Jivandas as plaintiff in the suit at 
all, that the suit should have been instituted 
m the names of the individual members of 
the firm who existed at the time of the suit 
and as this was not done the suit was not 
maintainable. The High Court met this 
argument by saying that o. 30 , R. i, Civil 
1 • C. IS wide enough to allow a firm the 
members of which have collectively become 
the members of another firm to sue in the 
name of the firm of which they are members, 
that assuming that there was defect in the 
frame of the suit, no objection was taken in 
the trial Court, that the names of the mem. 
here of the firm instead of having been given 
m the heading of the plaint are mentioned in 
the body of the plaint, referring to para, i of 
the plaint which their Lordships have already 

the case, the name of 
plaintiff 1 IS the descriptive name of the mem. 

hers composing the firm and that for these 
reasons, the arguments advanced were unten. 
able : sea the judgment of Mahomed Noor J 
Their Lordships find it difficult to accept this 
reasomng having regard to the facts of this 
ca^. Their Lordships have already mentioned 
ffie names of the members of the famUy of 
Trieumji Jivandas who were interested in the 
partnership at the time of the institution of 
the suit Assuming that o. 30 , R. i is applic. 
able to the case, it was argued by the learned 
counsel that in view of the fact that of these 
the two insolvents, Gopaldas Tricumji and 
Morarji retired after their adjudication ; one 

other in March 1931, and 
that Mohun Singh being a minor was only 

admitted to the benefits of the partnership, 
the only effective member of the firm at the 
ime of the institution of the suit (llth Decern, 
her 1931) was Anandji, and that he alone can 
not constitute a firm for the purposes of the 

Khemji died in 
1930, that no one had been brought on record 

to represent his interests, and that Mohun 

Singh not having been made a partner can. 

not be represented by the “firm.” It is also 

to be noticed- so ran the argument-thati 

O. 30, R. 1 IS not applicable to the case as the 

business was carried on outside British India 

and that a partnership firm cannot therefore 

sue in the firm’s name. Finally counsel argued 
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that Kheinji's representative and iSIohun 

Sint^h should bo made j-arties to the suit in 
ordei’ tliat tiie ajjpellants sliould obtain a 
corni)leto discliar^e on the taking of accounts. 

'Che arguments outlined above, appearing 
to their Lordships to be valid, they asked Sir 
Tlionms Strangnian, the learned counsel for 
the respondents, if he objected to Khemji s 
son i.eing joined as a party as legal repre- 
sentative of his father, and also in his per- 
sonal catiacity. IIo replied that he had no 
objection to his being so made a i^arty. Later 
on a few days after the conclusion of the 
arguments, the learned counsel asked leave to 
withdraw bis assent, as he was apprehensive 
that if the accounts were rc-opcned, the ap- 
tiellants might urge that the share of annas 
of the partners in the firm of Tricumji Ji van- 
das should be reduced by l/4, i. e., the share 
of Kliemji, on the ground that Khemji’s re- 
presentative had become a party when his 
claim was barred by limitation. He added 
that liad the point been taken in the first 
Court, the representative could have been 
added well within the period. The withdrawal 
was objected to by ^Ir. Rewcastle. 

Their Lordships do not think it is right to 
allow the learned counsel to withdraw his 
assent, but it may be said that the case seems 
to have proceeded on the footing that Khem- 
ji’s interests w’ere represented by bis son and 
that if this aspect of the case had been put 
before the trial Court, the defect might pro- 
bably have been cured in time. On the other 
hand, it must also bo remembered that the 
appellants took from the very beginning the 
objection that the suit was not maintainable. 
The arguments of the Icaimed counsel for the 
appellants cannot be ignored as merely techni. 
cal as they toucli the very foundation of the case 
and affect the validity of the suit itself. In the 
circumstances, without pausing to deal in de- 
tail with the arguments of the appellants’ learn- 
ed counsel their Lordships think that the right 
course for them to adopt for the full determi. 
nation of the dispute between the parties will 
be to order that ^lohun Singh who has now 
become a major should be joined as a party 
to the suit as the legal representative of his 
father and also in his personal capacity. They 
direct that he should l)e so made a party, ns 
a co-plaintiff under 0.1, R.IO, sub-r. (1), Civil 
P. 0. If this is done and the headline of the 
plaint is suitably amended by adding him ns 
a co-plaintiff in his double capacity, along with 
the present members of the firm, it is not dis- 
puted that plaintiff 1 firm will be properly 
represented for carrying on the suit. 

As a result of the above decision the decrees 
in the case will have to bo sot aside and as a 
necessary consequence, the case should be re- 


tried after amending the plaint and the writ- 
ten statement if necessary; but their Lordships 
think it is desirable that they should point out 
that as between the present parties they have 
accepted in full, the conclusions of the Courts 
below on all the points barring the one relat- 
ing to the maintainability of the suit which 
they have now corrected. As regards costs, 
the appellants will get their costs of this ap- 
peal but they will pay the costs already incur- 
red by the respondents in the Cburts below. 
Provision for the future costs will be made in 
the final decree which will be passed in the suit. 
Their Lordships direct that the case should be 
disposed of by the High Court to which it will 
be remanded as expeditiously as possible in 
the light of the above observations. They will 
humbly advise His Majesty accordingly. 

3 ^ K. Case rcynanded. 

Solicitors for Appellants — Hy. S. L. Polak & Co. 

Solicitors for Respondents — . ^ 

Douglai Crtini it Dold. 
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Lord Russell of Killowem, Lord 
Goddard and Sir M.vdhavan Nair 

Govind Bam and others — Appellants 

V. 


Aladan Gopal and others — Respondents. 
Privy Council Appeal No. 10 of 1943; Allahabad 
Appeal No. 32 of 1938. 

• • Registration Act (1908), S. 17 (2) — Corn- 
position deed— Registration required under S.5» 
Trusts Act — If unregistered it has no effect : 

28 Bom. 364 and 38 Bom. 576=(’14) 1 A. I. R. 
1914 Bom. 55=24 1. C. 730. OVERRULED. 

No doubt cl. (2) of S. 17 distinctly provides that 
nothing in cl. (b) applies to any composition deed; 
but this does not mean that if a document requires 
registration under any other enactment, e. g.. 
Trusts Act S. 5, the exemption contained in ^ (2) 
would prevail against that other enactment, ivhat 
the Registration Act provides is that a composition 
deed so far as it purports or operates to create, 

declare, assign, limit or extinguish . . . . 

title or interest of the value of Rs. 100 and 

upwards to or in immovable property will not re- 
quire registration; but it docs not say that any com- 
position deed if it purports to do or operates to do 
anything else will not require registration cither. 
Hence a composition deed required to be registered 

under S. 5, Trusts Act, but not registered, docs not 

have encct : 28 Bom. 364 and 38 Boim 576=( 14) 1 
AIR 1914 Bom. 55=24 I.C. 730, OVERRULED, 
{’•ill 8 A. I. R. 1921 Mad. 337 (F. B.) and (’28) 16 
A. I. R. 1928 All. 720 (F. B.), Ref. [P 77 C 1,9] 

Sir Thomas Strafigman iC S. P. Khavihatta — 

for Appellants. 

C. S. Retccastlc ami R. iiifsou— for Respondents. 

Lord Russell of Killowen. — The point 

for decision on this appeal from the High 
Court at Allahabad is short, but not free 
from difficulty. The relevant facte which gave 
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rise to it must first be stated. One Seth 
Kashi Kath obtained a decree (in a Suit 
NO. 42 of 1930) against the present respondents 
2 , 3 and G, and one Lala Sagarmal. Lala 
bagarmal is dead, and his sons the present 
respondents 4 and 5 were substituted for him 
on the record in the present suit. Respondent 
0 has been declared insolvent and the Official 
Receiver. Aligarh, has also been brought on 
the record in the present suit. For con- 
venience the original defendants to Suit No. 42 
of 1930 or those rein-esenting their interests 
from time to time will all be included in the 
words “the debtors.” Seth Kashi Nath having 
obtained his decree applied to attach certain 
immovable property as being the property of 
the debtors and liable to be sold in execution 
of the decree. He was met by an'objection filed 
on behalf of the present appellants claiming 
the property as trustees under a deed of 25 th 
May 1929. The objection was allowed. There- 
upon Seth Kashi Nath commenced the suit 
in which this appeal arises, claiming a decla- 
ration that the property was liable to be at- 
^ched and sold in satisfaction of his decree, 
lo that suit he joined the present api:)ellauts 
as co-defendants with the debtors. By his 
plaint he alleged that tiie said deed w'as a 
collusive and fraudulent document. He also 
alleged that it had not been registered. By 
their written statement the appellants alleged 
that there was no necessity for the deed bein^ 
registered, and that the plaintiff’s' allegation 
as to want of registration had no effect. 

The deed in question was a composition 
deed by which the debtors conveyed, assigned 
and transferred to the appellants (the°rein 
called the trustees) (i) the lands, heredita- 
ments and premises described in sch. i 
thereto, ( 2 ) the shares and other personal 
properties the particulars whereof w'ere con- 
tained in Sch. 2 thereto, and (3) all other the 
property of the debtors and each of them 
except the property described in Sch. 3 thereto, 
upon trust for sale and conversion, the pro- 
ceeds to be divided among the “creditors” {as 
therein defined) of the debtors as therein pro- 
yided, and the surplus (if any) to be paid to 
the debtors. The deed contains powers and 
provisions commonly found in a composition 
deed which creates a trust of property for the 
enefit of creditors. The point at issue can 
now be stated — it is whether by reason of 
S. 17, Registration Act, 1908, the deed of 25 th 
May 1929 (hereinafter called the said deed), 
was exempt from any requirement to be re- 
gistered, notwithstanding that s. 5 , Trusts 
Act, 1882, enacts that no trust in relation to 
immovable property is valid unless registered. 

Xhe trial Judge decreed the suit, holding that 
the said deed was a collusive document, and 
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W’as not binding on Seth Kashi Nath. The 
appellants appealed to the High Court. Pend, 
ing the hearing of the appeal Seth Kashi 
Nath died. His son (the present respondent l) 
W'as substituted for his father on the record. 

The High Court held that the said deed, 
not having been registered in accordance 
with s. 5 , Trusts Act, 1832, w^as invalid. 
Ihe appellants how'ever had applied to be 
allow'ed to amend their written statement, 
and to plead that the defect due to non- 
registration had been cured by the registra- 
tion of a document dated 6 th June 1929, and 
the High Court made an order on 2 Gth sep. 
tember 1935, (i) setting aside the decree of 
the Court below, and ( 2 ) remanding the case 
to that Court to dispose of it after hearing 
argument and any relevant evidence as to the 
efiect of the registered document of Gth June 

1929. The case was then heard before the 
ml Judge, w'ho held that the registered deed 

did not cure the defect. He accordingly, bv 
decree dated i4th December 193G, declared 
that the immovable properties in suit and 
specified in the plaint were liable to be sold in 
satisfaction of the decree in Suit no. 42 of 

1930. The appeal by the present appellants 

^^i^'^^cree was dismissed by decree 
or the High Court of 9th November 193 s. It 
IS from this decree that the present appeal 
has been brought. It is convenient at this 
stage to state that no point now arises in re- 
gard to the alleged curative effect of the 
document of 6 th June 1929. The argument 
was not pressed before the Board by counsel 

properly, for in 
heir Lordship opinion there is nothing in it. 

iheir Lordships now proceed to consider in 

detail the relevant enactments. The Reo-is. 

tration Act, 1903, is an Act consolidating the 

law contained in previous Acts and repealine 

those Acts. Its most important section in con. 

nection with the present appeal is s. 17 the 

relevant provisions of which run thus : 

following documents shall be ret»is. 

in a di'iricf «^elate is situate 

S J have been eKeeut- 

tL TnT- n ‘>1® date on which Act 16 of 1864, or 
the Indian Eegistration Act, 1866, or the Indian 

Act 1877“ Eegistration 

'“‘o force, 

(a) . . . . 

(b) other non-testaraeutary instruments which 
purport or operate to create, declare, assign, li Jit or 

ri£rht®t;'tf ’ or in future, auy 

S the whether vested or ooutingent. 

or in M ‘^““dred rupees and upwards, to 

or m immovable property; ^ 

Tf^-‘^stamentary instruments which acknow- 
ledge the receipt or payment of any consideration 
on account of the creation, declaration, assignment 

“rand - 

id).... 
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(2) Nothing in els. (b) and (c) of sub-s. (1) applies 
to — 

(i) any composition deed; or 

• • • • 

It will be observed that there is not, in terms, 
any direct provision enacting that no com- 
i?osition deed need be registered, or that no 
composition deed may be registered. There is 
in terms only a provision that nothing in 
els. (b) and (c) of sub-s. (l) applies to any 
composition deed. These words are, their 
Lordships think, open to two constructions, 
viz., they might be construed as meaning (A) 
that all composition deeds are exempt from 
any requirement to be registered, or they 
might be construed as meaning (B) that all 
composition deeds are exempt from the re- 
quirement to be registered imposed by that 
Act : in other w'ords that a composition deed 
is not required to be registered because it 
purix>rts or operates to do any of the things 
enumerated in (b) or because it acknowledges 
the receipt or payment of a consideration on 
account of the matters enumerated in (c). 
Construction A would, in the case of composi- 
tion deeds declaring trusts of immovable pro- 
perfcy, clash with S.5, Trusts Act, 1S82; con- 
struction B would not. Section 5, Trusts Act, 
is in the following terms: 

“.5. No trust in relation to immovable property is 
valid unless declared by a non-testamentary instru- 
ment in writing signed by the author of the trust or 
the trustee and registered, or by the will of the 
author of the trust or of the trustee. No trust in re- 
lation to moveable property is valid unless declared 
as aforesaid, or unless the ownership of the property 
is transferred to the trustee. 

These rules do not apply where they would ope- 
rate so as to effectuate a fraud.” 

Their Lordships prefer the construction 
which involves no clash with S. 5, Trusts Act, 
1882, and they are strengthened in this view 
by the following considerations. When the 
Trusts Act, 1882, came into force, the Regis- 
tration Act then in existence was the Act of 
1877 which contained (in S. 17) similar provi- 
sions to those in s. 17 of the present Act. Not- 
withstanding the fact that composition deeds 
very commonly involve the declaration of a 
trust of immovable property, it w'as deemed 
necessary or advisable to enact that no trust 
in relation to immovable property should be 
valid unless registered. Registration thus was 
made essential to the validity of every such 
trust notwithstanding the existence of the old 
s. 17. Nor can the subsequent enactment of 
the Registration Act, 1908, be said to have 
affected the position as it existed under the 
Trusts Act, 1882, for the Act of 1908 is a Con- 
solidation Act and contains a section (s.93) 
which provides : 

“(1) The enactments mentioned in the schedule 
are repealed to the extent specified in col. 4 thereof. 


(2) Nothing herein contained shall be deemed to 
affect any provision of any enactment in force in 
any part of British India and not hereby expressly 
repealed.” 

The late Sir Dinsha Mulla in his work which 
deals with the Registration Act, 1903 (2nd 
Edn., p. 309), remarks in reference to this 
section : 

“The principal enactments referred to are the 
Transfer of Property Act, Ss. 54 and 59, abolishing 
optional registration in the case of sales and mort- 
gages, the Bengal Tenancy Act, and, other enact- 
ments containing special provisions relating to the 
registration of certain documents.” 

It was urged on behalf of the appellants that 
by virtue of the definition clause in the Trusts 
Act, 1882, the word “registered,” in S.5, meant 
registered under the registration law for the 
time being in force, and that since the Regis- 
tration Act now in force did exempt composi- 
tion deeds from registration, the requirement 
of registration in S. D, Trusts Act, 188?, could 
not apply to the deed in question. This con- 
tention is based on construction A, which their 
Lordships have rejected; but in any event 
their Lordships think that the words in the 
definition clause refer only to the method and 
procedure of eff ecting the registration which 
is required by S. 5. 

A further argument was adduced on behalf 
of the appellants to the following off'ect. The 
Transfer of Property Act by Ss. 54, 59 and 107 
required the registration of certain documents 
of sale, mortgage and lease, respectively which 
by reason of the small value involved would 
not have required to be registered under the 
Registration Act, 1908. Section 4 provided that 
those sections were to be read as supplemen- 
tal to the Registration Act. The question arose 
whether S. 4 operated to apply to documents 
which were covered by Ss. 54, 59 and 107, but 
which had not been registered, the sanctions 
which s. 49, Registration Act, 1908, applied to 
documents which were covered by that Act 
but which had not been registered. As a result 
of two Full Bench decisions, 44 Mad. 55^ and 
50 ALL. 936,® which decided that S. 4 had not 
that oi^eration, S. 49, Registration Act, was 
amended so as to make unregistered documents 
which should have been registered under the 
Transfer of Property Act, subject to the sanc- 
tions enacted in S.17, Registration Act. It was 
pointed out that no similar amendment had 
been made in i-egard to the documents requir- 
ed to l>e registered by S. 6, Trusts Act. From 
this it was argued that comix)sition deeds were 
not required to be registered even though 
trusts of immovable property were declared 
thereby, for if this w’ere not so one vroul d have 

1. (’21) 8 A. I. R. 1921 Mad. 337 : 44 Mad. 65 : 69 
1. C. 350 (F. B.), Rama Sahu v. Gowro Ratho. 

2. (’28) 16 A. I. R. 1928 All. 726: 50 All. 986 : US 
I. C. 177 (F. B.), Sobanlal v. Mohan Lai. 
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expected (so ran the argument) that the neces- 
sary amendment would have been made. Their 
Lordships, however, do not consider the cases 
are really similar. The sections of the Transfer 
of Property Act added to the number of docu- 
ments which had to be registered, documents 
of the same kind as those included in the 
Registration Act but excluded from its opera- 
tion only by reason of their smaller value. It 
was a matter of course that non-registration 
of them should entail the same sanctions as 
those prescribed by s. 17, Registration Act, in 
the case of similar unregistered documents of 
a higher value. When it was decided by the 
Full Bench decisions in Madras and Allahabad 
that S. 4, T. P. Act, had not brought about the 
result, the necessary amending legislation was 
, passed. The ix)3ition in regard to S. 5 , Trusts 
Act, was entirely different. It dealt with the 
registration of documents of a class which 
were not included in the classes of documents 
required to be registered by the Registration 
Act, although it is a class wide enough to in- 
clude some forms of the documents referred 
to in s. 17 ( 2 ) (i), Registration Act. Section 5 , 
Trusts Act, provides its own sanction for non- 
registration, viz., invalidity. 

Counsel for the appellants relied also on 
two decisions in the High Court of Bombay 
which decided the exact point in favour of 
the appellants contention. The first decision 

was pronounced in 1904 in 28 Bom. 364,-^ the 
second was pronounced in 38 Bom. 576.* The 
Court in the latter case merely followed the 
decision in the former one. The reasons given 
for the judgment in the first case appear to 
thfeir Lordships unconvincing, and in some 
respects manifestly incorrect. The judgment 
is based upon the view indicated more than 
once, that the real ownership of the property 
conveyed by a debtor to the trustees of a 
composition deed remains in the debtor, and 
that the element of a trust in a composition 
deed is a mere accident and not of the essence 
of the matter. The true position would appear 
to be quite otherwise. The debtor ceases to 
have any interest in the property conveyed to 
the trustee; he is only interested in the sur- 
plus proceeds,. if any result. The trust, so far 
from being a mere accident, is the essential 
machinery for producing the means of paying 
off the creditors. The reasoning upon which 
the decision is based is erroneous, and for the 
reasons already indicated their Lordships are 
of opinion that the Court ought to have reach- 
ed the opposite conclusion. 

It was, however, urged that decisions of 
such long standing shou ld not be departed 

3. (*04) 28 Bom. 364, Maluk Chand v. Mani Lai. 

T 55: 38 Bom. 576 : 24 

i. L. 730, Chandra Shankar v. Bai Magan. 


from. No doubt an appellate tribunal does 
not lightly interfere with decisions of long 
standing, esi^ecially in cases where their re- 
versal might jeopardise existing titles acquired 
on the faith of their correctness. Their Lord- 
ships, howevei*, while assenting to this view in 
general, feel that this danger does not exist 
to any serious degree in the case of composi- 
tion deeds. Composition deeds work themselves 


out ana come to an end; and the cases in 
which any one could be in a position to claim 
the immovable property comprised in an un- 
registered composition deed adversely to the 
debtor and the trustees can only be of very 
rare occurrence. In these circumstances their 
Lordships feel justified in overruling these 
decisions, the reasons for which they consider 
to be obviously wrong. 

Their Lordships agree with the judgment 
of the High Court in the present case and 
with the construction of sub-s. 2 (l) of s. 17 , 

Registration Act, stated by them in the fol.’ 
lowing passage ; 

“It is true that cl. (2) of S. 17 ... . distinctly 
provides that nothing in cl. (b) (and it is only 
under cl. (b) that the document might require regis- 
tration) applies to any composition deed ; but this 
does not mean that if a document requires registra- 
tion under any other enactment, the exemption con- 
tained in ci. (2) would prevail against that other 
enactment. What the Registration Act provides is 
that a composition deed so far as it purports or ope- 
rates to create, declare, assign, limit or extinguish 
i>‘ * 1 title or interest .... of the value of 

Rs. 100 and upwards to or in immovable property 
will not require registration ; but it does not say 
that any composition deed if it purports to do or. 
operates to do anything else will not require regis- 
tration either.” ^ 


For the reasons indicated in this judgment 
their Lordships are of opinion, and they will 
humbly advise His Majesty, that this appeal 
should be dismissed. The appellants will pay 

the costs of the appeal to respondent 1 , who 
alone appeared. 


Appeal dismissed, 
Solicitors for Appellants — T. L. Wilson <£ Co. 
Solicitors for Respondents ^ 

Douglas Grant d Dold. 
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Mad. 156) 

13th November 1944 

Lord Russell op Killowen, Lord 

Goddard and Sir Madhavan Nair 

M. Ethirajulu Naidu — Appellant 

v. 

A. Banganatham Ghetii and others 

^ ^ , . — Bespondents. 

Privy Council Appeal No. 21 of 1944. 

Lessor and Lessee — Lessees to construct 
building on land demised — Lessor to resume 
possession only on payment of market value of 
building — Question of surrender of possession 
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held did not depend upon whether offer by 
lessor as to price of building ought or ought not 
to have been accepted by lessee ; (M2) 29 A.I.H. 
l‘.M2 Mild. loG, liEVKliSKJ) — Lessees held 
entitled to remain in possession as tenants until 
market price was paid or tendered. 

Under the lease for lOyears executed on 1st Ocloher 
1022 the lessees constructed a cinema hall on the 
land demised. The material clause of the lease was 
as follow.s : “The lessee shall always and in any 
event be entitled to be paid the price of the super- 
structure built on the said plot of land before he 
surrenders possession of the land either on the expiry 
of the lease hereby granted or any other future lease 
or at any time. The price shall be fixed according to 
the market value of the buildings as at the time of 
ascertainment and payment.” On 9th October 1932 
the lessor demanded po-session of the property and 
offered Its. 3000 as the true market value. Thi.s 
offer was refused by tbe lessee who alleged the 
jnark( t price to be 1 lac. In the suit by the le^-sor for 
po.'se'sion and mesne profits the lessor contended 
that theclaiue in question gave the lessees only a 
possessory lien as security for payment of the piir- 
clinse price, and that ,'is the lessees had remained in 
po.sscssion as though they were still lessees and had 
indeed gianlf d a sub-lease they had acted inconsis- 
tently with their lien and must be regarded as 
trespassers and held accountable for mesne profits. 
Tbe le?=ee.s on the other hand contended that they 
were entitled to hold over as tenants by virtue of the 
clause at the rent loserved by tlie lease until they 
were paid the present market price : 

Held that (1) the (lucstion of surrender of posses- 
sion did not depend on whether the oiler by the 
le-.sor as to llie market price of (he building was 
ridiculously low or approximated to true value of 
building and ought or ouglit not to have been ac- 
cepted unless perhaps the exact amount which was 
found to be the present market value Imd been 
olfered : (’12) 29 A. I. K. 1912 Mad. 15U, llKVKll- 
SKI). [1‘79C1] 

(2) the clause conlemplalcd that tlie price was to 
be (ixed, which must mean by agreement or by 
valuation, and it could Imvc been so fixed before the 
expiration of the term. The les.secs were entitled to 
he paid the present market price, no less and no 
more, and until that price was jiaid or at least 
tendered they were entitled to remain in possession 
and enjoyment of the i>ropcrty as tenants at the 
rent reserved by the lease and could not be treated 
as trespasser.s liable to account for mesne prohfs. 

[P 79 C 1) 

IV. W. K. Page — for Appellant. 

liespondenis ex parte. 

Lord Goddard. — This is an aitpoal by 
special leave from a judgment of the High Court 
jit Madras in its civil apfK’llato jurisdiction 
aflirming with modifications a judgment of 
that Court in its ordinary civil jurisdiction in 
an action in which the appellant claimed pos. 
sesvsion of certain land and the superstructure 
thereon and mesne profits. The case doixjnds 
entirely on the true construction of cl. 4 of a 
lease dated 1st February 1923, made between' 
the apjxjllant and the predecessor in title of 
the respondents. The fact-s, which can 1)0 
succinctly stated, are that on I8th October 
1912, the api^ellant and his brother granted a 
lease to the father of the ro9iX)ndeuts of a 
plot of land in the City of Madras for a term 
of 10 years from Ist octol)er 1912, at a rent of 
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Its. 50 per mensem, the tenant to be at liberty 
to erect a building on the land demised. The 
tenant built a theatre on the land, and 
shortly before the lease expired the appellant, 
who had become the sole owner of the land, 
agreed to grant a new lease to the lessee. 
Accordingly on 1st February 1923, a new lease 
for 10 years from 1st October 1922, at a rent 
of Hs. 100 per mensem was executed. The 
clause material in this action was in these 
terms : 

Tbo lessee .<hall always and in any event be 
entitled to be paid the price of the superstructure 
built on the said plot of land before be surrenders 
possession of the land either on (ho expiry of the lease 
hereby granted or any other future lease or at any 
time. The price .shall be fixed according to tbe 
market value of the building.< as at the time of 
ascertainment and payment. 

On 9 th octohor 1932, the appellant’s vakil 
demanded possession of the ju-operty and 
olVered the sum of Its. 3,000 as representing 
the true market value. This offer was refused 
by the respondents, M'ho liad become entitled 
to the lease on tbe death of tbeir father, and 
who contended, first that under tbe provisions 
of the City Tenants’ Protection Act, which 
was passed before the execution of the lease, 
they wei'e entitled to buy the proi>erty and 
that if not entitled to the benefit of that Act 
they were entitled to remain in i>os3('S3ion by 
virtue of the aforementioned clause until they 
were paid the present market price which they 
alleged was rupees one lac. The first contention 
of the respondents has been di3ix)scd of by a 
decision'’' of the Hoard adversely to them and 
it is unnecessary to refer to it further. As to 
the second, the appellant contends that the 
clause in iptcstion gives the respondents oiily 
a i>ossessory lien as security for payment of 
the purchase iirice, and that as the respondents 
have remained in possession as though they 
were still lessees and have indeed granted a 
sub-lease they have acted inconsistontly with 
their lien and must bo regarded as ti'espassors 
and held accountable for mesne profits. The 
respondents on the other hand contended in 
the Courts liolow that they were entitled to 
hold over as tenants by virtue of the clause 
at the rent reserved by the lease until they 
were paid the present market price. On the 
true construction of the clause their Lovdshii^s 
are of opinion that the re 3 ix>ndents’ conten- 
tion was clearly right. Until they are paid 
they cannot bo required to sunvnder ix>s36s- 
sion, and are therefore entitled to remain in 
possession, and if they remain they stay there 
as tenants on the same terms as wore con. 
tained in the lease. Their Lordships do not 
doubt that the meaning of the clause is that 
the respondents could hold over till they were 

*Sc6 (’40) 27 A. I. R. 1910 P. C. 17. 
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paid. In their opinion therefore the judgmentg 
in both Courts below were right in the result, 
but as they are not in agreement with some 
of the reasons given they will briefly refer to 
them. The case was first heard by Wads- 
worth J. On the question whether the respon- 
dents were wrongfully in possession of the 
property he held that it depended on whether 
or not the sum offered by the appellant was 
“ridiculously low” or whether it approximated 
to the true value of the superstructure and 
accordingly referred the action to an Official 
Referee to ascertain the value. On the refer- 
ence the Referee found on the basis which 
was subsequently held to be correct that the 
value was Rs. 18,000, six times what had been 
offered and about a sixth of what had been 
asked. On the matter coming up for further 
consideration before Venkataramana Rao J. 
on further consideration, while he expressed 
agreement with Wadsworth J. he went on 
to hold that this was not a case of lien but 
that the lessees could enjoy the property till 
the amount was paid and that they could not 
be treated as trespassers liable to account for 
mesne profits. On appeal to the appellate 
jurisdiction of the High Court, Sir Lionel 
Leach C. J. and Horwill J. took the same 
view as did Wadsworth J., that the respon- 
dents were not bound to accept an offer which 
was ridiculously inadequate. In their Lordships’ 
opinion the case does not depend on whether 
an offer ought or ought not to have been 
accepted, unless perhaps the exact amount 
which was found to be the present market 
value had been offered. The clause contem- 
plates that the price is to be fixed, which 
must mean by agreement or by valuation, 
and it could have been so fixed before the 
expiration of the term. The respondents were 
entitled to be paid the present market price, 
no less and no more, and until that price was 
paid or at least tendered they were entitled to 
remain in possession and enjoyment of the 
property. Their Lordships will humbly advise 

His Majesty that the appeal should be 
dismissed. 

„ Appeal dismissed. 
Solicitors for Appellant — Lambert d White. 
Res-gondents ex parte. 
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(From Allahabad) 

6th November 1944 
Lord Russell op Killowen, Lord 
Goddard and Sir Madhavan Nair 

Fadha Fj'ishen — Appellant 

^'^ishen and others — Respondents. 


(a) Hindu law — Adoption — Evidence as to 
fact of adoption — Value of — Assessment of. 


Credibility in the witness box is more valuable in 
assessing evidential value of the testimony of wit- 
nesses on the fact of adoption than kinship or 

[P 80 C 1] 




standing.” 


(b) Hindu law— Adoption— Fact of— Disputes 
between widow and reversioner — Fact that no 
mention was made of son adopted by widow's 
husband does not necessarily show that no 
adoption was made. 


The fact that in the disputes between the widow 
and the reversioners of the widow’s husband relat- 
ing to the property of the widow’s husband no men- 
tion was made by either party of the existence of a 
son adopted by the widow’s husband does not 
necessarily show that no adoption was made by the 
widow’s husband. [P go q 2 ] 

Sir Thomas Strangman and J. Pringie 

for Appellant. 

C. S. Iteiocastle and S. P. Khavihatta 

for Respondents. 

Lord Russell of Killowen The suit 

which gave rise to this appeal was brought by 
Radha Krishen (hereinafter caUed the appel- 
lant) for a declaration that he was the adopted 
son of one Shankar Lai deceased and for deli, 
very of possession of the property of Shankar 
Lai specified and described in the schedules to 
the plaint. Shankar Lai (who had no issue of 
his own) was the great-uncle of the appellant, 
who was a grandson of Shankar Lai’s only 
brother Debi Sahai. Debi Sahai had two sons 
Hari Krishen and Sri Krishen. The appellant 
was the natural son of Hari Krishen. who had 
also two other natural sons by a wife whom 
he married after the death of the appellant’s 
mother. The defendants to the suit were 

( 1 ) Ganga Dei, the widow of Shankar Lai 

(2) Sri Krishen and (3) and ( 4 ) the two other 
natural sons of Hari Krishen. Hari Krishen 
ffied in the year 1931. While the main issue 
in the suit was whether the appellant had been 
adopted by Shankar Lai, the decisive ques- 
tion in the case was, in their Lordships’ opi- 
nion, whether a document dated 19th October 
1924, and purporting to be a holograph will 
executed by Shankar Lai, and witnessed by 
four witnesses, is a genuine document or (as 
alleged by the respondent Sri Krishen) a 
forgery. The Subordinate Judge decreed the 
suit. He accepted the evidence given by and 
on behalf of the appellant, and held the docu- 
ment to be genuine and the adoption proved. 
The High Court rejected the evidence of the 
appeUant’s witnesses, and held that “no will 
was in fact executed by Shankar Lai in 1924 ” 

(i. G., that the document was a forgery) and 
that the adoption had not been proved. The 
suit was accordingly dismissed. The appellant 
^s appealed to His Majesty in Council. Ganga 
Dei died pending the appeal. 


^0 Privy Council IvADIiaKrisiien v. Siu Kuisuen' (Lord Russell of Killowen) A. I. R, 
Thoro is no rlisnuto that Shankar Lai ha<l 


^roat afVoction for the He was in 

fiict horn in Shankar Lai's house in Mach 1917, 
aiifl after the death of the apj'ollant's mother 
in th(' year 1910 ho was brought up and cared 
for l.y Shankar Lai and his wife Gancoi- Hei. 
the child’s father having remarried. l''urther, 
it is common ground that Shankar Lai ar- 
ranged the appellant’s ear-boring ceremony in 
the year 1924, which was celebrated by a feast 
given by Shankar Lai in his own house. It is 
also common ground that on Shankar Lai s 
death in the month of January 1932, his obse- 
(piies were performed by the appellant. Allir- 
rnative evidence of the fact of adoption by 
four witnesses, who said they were present at 
the ceremony, and who.se evidence was un- 
shaken in cross-examination, was accepted as 
rtdiable by the trial Judge. One of them 
identified a document as being in the hand- 
writing of one Ilagwati Prasad, who was a 
clerk in the emiJoy of Shankar Lai. Itlwas 
a list of persons to be invited to Sbankar 
Lai’s residence for 18 th March 1921, "on the 
occasion of the adoption and car-boring cere- 
monies of Itadha Krishen.” This list is in 
some cases signed by the guests invited, pre- 
sumably to acknowledge receipt of the invita- 
tion conveyed to them orally. The trial Judge, 
in relying on this list, erroneously referred to 
it as being in the handwriting of Shankar 
Lai ; but this error in no way affects its value 
as evidence, because it must obviously have 
been prepared by the clerk under the direc- 
tion of Shankar Ijal. 

The High Court dismissed all this evidence 
(including the solemn fact that the appellant 
performed the obsetiuies) on two grounds, 
neither of which appears to their Lordships a 
justification for differing from the view adop- 
ted by the trial Judge, who had the over- 
riding advantage of seeing the witnesses and 
observing their demon nour in chief and under 
cross examination. They commented on the 
fact that no person who was a member of the 
family, or whoso name was on the list or who 
was "a person of standing" was called hy the 
appellant. This criticism appears of small 
weight in view of the fact that the witnesses 
who did testify to their presence at the cere- 
mony of adoption were unshaken in cross- 
.examination, and wore accepted hy the trial 
Judge as credible witnesses. Credibility in the 
!witnes3-bo\ is more valuable iu assessing c-vi- 
Idontial values than kinship or “standing.” 

'Ihc second ground relied on by the lligii 
Court needs some preliminary explanation. 
M^ben Sbankar Tjal died in the month of 
January 1932, the appellant was a boy of 14. 
No will of Shankar Lai ^\as forthcoming. 
Ll[X)n the footing of Shankar Lal'having died 


intestate and without issue, the persons inter- 
ested in his estate would be Ganga Dei as a 
Hindu widow, and Debi Sabai as nearest 
reversioner. In between the death of Shankar 
Lai and the institution of the present suit, 
sundry differences arose between Ganga Dei 
and Debi Sabai in relation to the property of 
Shankar Lai. One example will suffice for the 
lairpose of explaining the second ground upon 
which the High Court felt justified in rejecting 
the affirmative evidence of the appellants 
adoption. On 3th March 1932, Ganga Dei 
applied to the District Judge for a succession 
certificate, alleging in her petition that as a 
Hindu widow she was the owner in possession 
of Shankar Lai’s estate. To this application 
Debi Sabai lodged an objection, claiming to 
be the',ncarest reversioner and alleging that the 
widow had only a life interest, hut no right in 
the coipus of the estate. The High Court rely, 
upon the fact that in this proceeding (and in 
other matters of dispute, in relation to Shankar 
LaVs i)roperty between Ganga Dei, claiming 
the rights of a Hindu widow, and Debi Sabai’ 
claiming to be nearest reversioner) no mention 
is made by either of them of the apiiellant 
being the adopted son of Shankar Lai. Their! 
Lordshijis are unable to appreciate how this 
fact really assists the view that no adoption 
was made. It is not necessarily inconsistent' 
with adoption having taken place. The dis-' 
closure of the oxisteuee of an adopted son of 
Shankar Lai would at once have put an end 
to the claims which each was asserting, a fact 
which, if an adoption had taken place, would 
account for the alienee of any reference 
thereto. It is, however, to bo observed that in 
the course of some arbitration proceedings 
between them, Debi Sabai, in bis objections, 
did allege that in or about the year 1924 
Shankar Lai adopted the apivllant and per- 
formed the ceremonies relating to adoption 
with the I'iormission of the appellant's father. 
The witnesses on behalf of Sri Krishen con- 
sisted of himself and four iiersons who wore 
not menil>er3 of the family. Sri Krishen denied 
the adoption; he also denied, what is now ad- 
mitted, that the appellant lived with and was 
brought up hy Shankar Lai. The evidence of 
the other ffiur witnesses was merely negative 
as to the adoption. They too denied that the 
appellant lived with Shankar Lai. The only 
other witness called by Sri Krishen produced a 
document to which little or no attention was 
imid hy oi'hor Court, but upon which reliance 
was placed at the hearing l^efore their Lord- 
shiiis' Hoard. It is a form of application for 
the admission of the ap\x'llant to a school. It 
is dated 13th July j029, and is signed by Debi 
Sabai, and filled iu by him. In it the appel- 
ant’s father is stated to be Hari Kvislma. To 
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that extent it is inconsistent with adoption, 
but no one knows the circumstances in which 
Debi Sahai came to fill in and sign the form. 
It IS incorrect in other respects, for according 
to its tenor Debi Sahai M^as the guardian o1 
the boy, which he was not. But for what it is 
worth (an estimate which must remain doubt- 
ful) it is in favour of Sri Krishen. 

Their Lordships having considered the rele- 
vant evidence, apart from the document of 
19th October 1924, are of opinion that even 
upon that evidence it is difficult to see how 
m Court were justified in rejecting the 
affirmative evidence of adoption given by the 
appellant’s witnesses, in spite of its acceptance 
as truthful by the trial Judge. 

They now proceed to consider the docu- 
ment m question. It purports to be a holo- 
graph will of Shankar Lai. It consists of a 
preliminary statement and seven paragraphs, 
and contains the following passage : 

mother 

t ^ brother’s son, Babu 

^ executant, have 

great affection from his childhood. I, having per- 

relating, to kanehbe- 
dan (ear-boring), and given a feast according to the 
custom prevailing m the community and Hindu law 
have adopted my grandson, Kadha KrishDrso^f 
Han Krishn, VakU, Vaish Agarwal by caste 
Meerut, whom I have reared like my own 
son for five years, m order to make him my succes- 
sor execut^ a deed-of-adoption also in h^ favour 
and made him. like myself the owner in possession 
of and heir to my entire house and field property as 

tinn house-hold goods in addi- 

tion to the house and field property of my wife but 

as my adopted son is still a ^minor, I. whuf in a 

T without any com. 

pulsion or coercion on the part of any one, of my 

own accord and free will and as a precautionary 

iustructionl After 

death, my estate shall continue to be managed ac- 
cording to the terms laid down in this wfll and 
nothing shall be done contrary thereto. 

It ends with these words _ “Written on the 
19th oct. 1924, by the pen of Shanker Lai in 
autograph. It purports to be signed by 
Shanker Lai at the foot, and, in the mJ. 

5!“’ ‘a U®- by four witnesses, 

z., Debi Sahai, Han Krishen, Bhagwati Pra- 

Lekram. The document, accordt 
. f PPsUant, was found by him in the 
month of August 1935 among some papers of 

be, after service 

suit Sw'e °u ^'■‘^ben, commenced this 
suit Sri Krishen asserts that the document is 

Lnt®«7- by her written state- 

C ^ but aUeged it 

was made subject to an agreement in her 

•^ermade'^^Tf^h Judge found had never 

but tVi document is not a forgery 

^banker Lai, the caTe 

1 T 45 K/u ^ *“ ‘beir Lordships’ 


opinion, be unarguable ; and they now proceed 
to consider the evidence in relation thereto. 

■A e-ridence is that of witnesses familiar 
■with the handwritings of the persons concern- 
ed, and of an expert in handwriting. Abdul 
bhakur was a clerk in the employ of Hari 
Krishen from 1921 to 1925 . At the time of the 
Kial, he was the clerk of another gentleman. 

* J'®'uterested witness. He testified 

to the following facts that Shanker Lai made 
a will a few months after the adoption, that he 
was present at the time; that he and Shankar 
La prepared the draft of the will; that Shankar 
Lai himself scribed” the will to the best of his 
knowledge and signed it in his presence; that 
It was attested by Hari Krishen, Debi Sahai 
and others; that the will was the document in 
question He also verified the signatures of 
Debi Sahai and Han Krishen and stated that 
the witnesses attested the will in the presence 
of Shankar Lai. He was not cross-examined 
on any of these statements. The trial Judge 
accepted him as a witness of truth. In these 

circumstances tte evidence of this witness alone 

would establish the genuineness of the docu- 
ment. But in addition to his testimony the 
evidence of competent witnesses identified the 
mgnatures of three of the attesting witnesses. 
The fourth Lekram, could not be traced. 

Mr. Walters, the handwriting expert, was 
a very careful and thorough witness. He had 
compared enlarged specimens of admitted 
signatures with enlarged specimens of the dis- 
puted signatures. In his opinion the will is 
genuine and he gives his reasons in a long 

the r^’®b he states to be, to 

the best of his knowledge, correct. This evi- 

merely as corroborating 
the other witnesses, is of great value; but it 
received but scant consideration at the hands 
of -Higii brushed aside ap- 

parently because of a passage quoted from the 
evidence which must (their Lordships think) 

foT thp®® T by the High Court, 

for their Lordships can find nothing in it to 

cast a shadow of doubt upon the competence 
or reliability of Mr. Walters. 

Their Lordships are of opinion, after a 
careful consideration of all the evidence upon 
the iMint, that the trial Judge came to a right 
conclusion in accepting the will as a genuine ' 
document, and that the High Court were not 
justified on the evidence in reversing that 

matter of detail 
should be mentioned. The wiU refers to the 

execution of a deed of adoption. No such deed 

was necessary but no such deed has been pro. 

duced or found. The suggested explanation of 

Lai’s ^ Sbankar 

looted his house and destroyed a number of 
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documents. This explanation was accepted by 
the trial Judge as a probable one, and their 
Lordships agree with this view. No reference 
to the matter was made in the judgment of 
the High Court. For the reasons which they 
have indicated their Lordships are of opinion 
that this appeal should be allowed, the decree 
of the High Court set aside and the decree of 
the Subordinate Judge restored. They will 
humbly advise His Majesty accordingly. The 
respondents must pay the costs in the High 
Court and of this appeal. 

G/N. Appeal allowed. 

Solicitors for Appellant — Hy. S. L. Polak t£ Co. 

Solicitors for Kcspondents — T. L. Wilson d Co. 
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(From Madras) 

20th November 1944 

Lord Thankerton, Lord 'Weight 
AND Sir John Beaumont 

Eajammal alias Sundarammal and 
others — Appellants 

V. 

Sabapathi Pillai and another — 

Bespondents. 

Privy Council Appeal No. 45 of 1943. 

Transfer of Property Act (1882), S.3 — Attesta- 
tion It does not fix knowledge on witness. 

Mere attestation is not enough to involve the wit- 
nesses with knowledge of the contents of the deed. 
This is equally true of the witnesses, who identify 
the executant before the Registrar. [P 83 C 1] 

J. M. Pringle — for Appellants. 

E. Eitson — for Respondents. 

Lord Thankerton. — This is an appeal 
by special leave from the judgment and decree 
of the High Court of Judicature at Madras, 
dated 7th November 1941, which reversed the 
appellate judgment and decree of the Subor- 
dinate Judge of Salem, dated 21st November 
1938 (which had affirmed the judgment and 
decree of the District Munsif of Sankaridrug 
at Salem), and decreed the respondents’ suit 
to recover immovable property forming part 
of the estate of one Annusami Pillai. Annu- 
sami Pillai died in 1894 without issue, leaving 
him surviving two widows, namely, the senior, 
Akilandammal, who died in 1899, and the 
junior, Sundarammal, who died in April 1934. 
The present suit was filed by Subbaraya 
Pillai, as nearest reversioner of Annusami, at 
the time of Sundarammal’s death, against the 
present appellants, who claimed to retain 
possession of the properties under a registered 
deed of gift dated 25th December 1899, exe- 
cuted a few days after the death of Akiland- 


ammal by Sundarammal in favour of her 
elder brother, Kumaraswami Pillai, whose 
rights as donee are now vested in the present 
appellants. It is not in dispute that after the 
death of Annusami the two widows had a 
partition effected through mediators of the 
bulk of his property and that each of them 
took separate possession of the shares respec. 
tively assigned to them. Further, Akiland- 
ammal then made a gift of her share to the 
plaintiff, who was second nearest reversioner 
at that time, his paternal uncle, Arumugam, 
being the nearest one, and the plaintiff there- 
after enjoyed possession of Akilandammal’a 
share. Apart from the deductions, if any, 
which can be derived from the statements and 
terms of the deed of gift of 25th December 
1899, there is no evidence from which the 
terms of the arrangement between the widows 
or the terms of the gift by Akilandammal to 
the plaintiff can now be ascertained, and, 
therefore, no evidence to show that the widows 
attempted to interfere with the reversionary 
interest in Annusami’s estate. 

Coming to the deed of gift, 1899, it clearly 
states that the arrangement effected between 
the widows was on the footing that each 
should enjoy their respective shares of the 
estate, being competent to effect gift and sale, 
and that Akilandammal gave her share abso- 
lutely to the plaintiff , it further made clear 
that the gift thereby made was an absolute 
one. There were eight attesting witnesses— no 
unusual number in India — of whom Arumu- 
gam w'as one and the plaintiff was another. 
The plaintiff' further identified the executant, 
Sundarammal, before the Sub-Eegistrar. It 
may be mentioned that counsel for the appel- 
lants agreed that the agreement in 1921 be- 
tween the plaintiff' and appellant 1 for the' 
partition of small undivided portions of the 
estate was not of assistance in the present 
question. The learned Munsif held, on the 
evidence before him, that no question of estop- 
pel by conduct arose to prevent the plaintiff 
from challenging Sundarammal’s gift, but he 
held that the plaintiff had enjoyed a distinct 
benefit by the transaction and that the doctrine 
of election operated to prevent him from 
resiling from the position which he had previ- 
ously accepted. On appeal, the Subordinate 
Judge affirmed the judgment of the Munsif, 
placing his decision mainly on the same 
ground, i.e., that the plaintiff' had derived a 
substantial interest under the deed of gift 
under challenge, and was not now entitled to 
repudiate it. But the learned Judge also 
stated that there could be very little doubt 
that the plaintiff' and Arumugam, the only 
reversioners then in existence, had consented 
to the gift made by Sundarammal and their 
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consent must be sufficient to make the gift 
binding on them. Their Lordships may say 
at once that they are unablo to discover any 
evidence of consent, apart from the point as 
to election, and counsel for the appellants was 
unable to indicate any such evidence. 

On second appeal, the High Court held that 
there was not evidence from which the lower 
Courts could legitimately draw the inference 
that the plaintiff had knowledge of the con- 
tents of Sundarammal's deed of gift. Counsel 
for the appellants rightly conceded that that 
was a question of law, the determination of 
which fell within the province of the High 
Court on second appeal. Their Lordships are 
of opinion that the decision of the High Court 
was correct. It is settled that mere attestation 
is not enough to involve the witnesses with 
knowledge of the contents of the deed, and 
this is equally true of the witnesses who iden- 
tify the executant before the Registrar. While 
their Lordships* view renders it unnecessary 
to decide it, their Lordships incline to the 
view that the language of the deed was so 
clear as to bring home its meaning and effect 
to the plaintiff', if he knew the contents, but 
their Lordships are unable to find any cir- 
cumstances existing at the time, which could 
be held to have affixed him with such know- 
ledge. The circumstance that counsel mainly 
relied on was that, on Akilandammal’s death, 
Sundarammal became entitled, by survivance, 
to the whole estate, and that the plaintiff 
could not have resisted a claim by her for the 
half of which he was then in possession under 
Akdandammal’s gift, of which he had no 
written evidence, and that he may be held to 
have arranged with Sundarammal that she 
should recognise Akilandammal’s gift to him 
as an absolute one, and he should recognise 
bundarammal’s right to make an absolute 
gift . — that is the finding of the learned Subor- 
dinate Judge, which he described as involving 
a substantial benefit to the plaintiff. But their 
Lordships are unable to find any evidence 
from which such an arrangement can be in- 
ferred. The evidence, including the non-dis- 
turbance by Sundarammal of the plaintiff’s 
enjoyment of Akilandammal’s gift, is equally 
consistent with an arrangement between the 
Widows which affected their right of surviv- 
ance, but did not affect the rights of the rever- 
sioners, and the statements in Sundarammal’s 
d^d of gift cannot be used against the plain, 
m unless and until he is proved to have had 
knowledge of them, and, above all, they can- 
not prove that he had knowledge of them. 

Accordingly, their Lordships are of the opi- 
^on that the appeal should fail, and they 
humbly advise His Majesty that the 
appeal should be dismissed, and that the judg. 


ment and decree of the High Court should be 
affirmed. The appellants will pay the respon- 
dents’ costs of the appeal. 

Appeal dismissed. 

Solicitors for Appellants — Lambert <& White. 
Solicitors for Respondents— S. L. Polakd Co. 
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(From Ceylon) 

20th December 1944 

Lords Russell op Killowen, Wright 
AND Goddard and Sir Madhavan Nair 
AND Sir John Beaumont 
Goonesinha — Appellant 


0. L. de Kretser — Respondent. 

Privy Council Appeal No. 51 of 1943. 

governing 


A Court having jurisdiction to issue a writ of cer- 
tiorari will not and cannot issue it to bring up an 
order made by a Judge of that Court. Nor will a 
superior Court issue the writ directed to another 
superior Cohort. Considering that the election Court 
under the Ceylon (States Council Elections) Order in 
Council, 1931, IS held before a Judge of the Supreme 
court of Ceylon from whose decision there is no ap- 
peal the election Court is a superior or independent 
tribunal and, therefore, the Supreme Court cannot 
issue a writ of certiorari to the election Court. More- 
over the cognizance of the election petitions under 
the Order in Council is an extension of, or addition 
to, the ordinary jurisdiction of the Supreme Court 

cannot be granted by 
the Supreme Court to bring up any order made in 
the exercise of that jurisdiction : (1883) 11 Q. B. D 
479, Rel. on. j-p q 2 ] 

C. P. C 

^ ^ Chitaley, S. 115, N. 2; Government of India 

Acfc| S, 107 N. 17, 

(’41) Mulla, Page 408, N. “Certiorari.” 

-P* y- Suhba Bow and Ralph 
Pdrikh — for Appellant* 

Prank Gahan — for Respondent, 

Lord Goddard. — On 26th April 1941, a 
by-election was held for the return of a mem- 
ber of the Ceylon State Council for the Elec- 
torate of Colombo North. The successful 
candidate was a Mr. de Silva, and the present 
appellant, who takes an active part in political 
and municipal affairs in Colombo, was one of 
his prominent supporters. Subsequently, a 
petition was presented to the Supreme Court 
of Ceylon, under the Ceylon (States Council 
Elections) Order in Council, 1931, asking that 
the election might be declared void and alleg- 
mg general intimidation, treating and undue 
influence. In two instances undue influence 
on electors to cause them to vote for Mr. de 
Silva was alleged to have been exercised by 
the appellant, and in hia judgment which was 
delivered on 22 nd December I 94 i, the Election 
Judge, who is the present respondent, found 


A. 1. B. 


84 Privy Council Goonesinha v. de Kretser (Lord Goddard) 


both these charges proved. The learned Judge 
thereupon ordered that notice should at once 
be given to the appellant in terms of Art. 79 (2) 
of the Order in Council to show cause why he 
should not be reported to His Excellency the 
Governor as having been guilty of a corrupt 
practice. The offence of undue influence, as 
defined by Art. 53 of the Order in Council is 
by Art. 55 declared to be a corrupt practice. 
The combined effect of Art. 55 (l) and Art. 79 (3) 
is that a person reported for a corrupt prac- 
tice is rendered incapable of voting or being 
elected to the State Council for a period of 
seven years. The notice given to the appellant 
to show cause referred to only one of the 
cases found proved against him. On appearing 
to show cause the appellant, who had given 
evidence on the trial of the petition, desired 
to call nine witnesses, whose names he had 
previously given, with the object of proving 
that he was not guilty of the oft'ence specified 
in the notice which the Election Judge had 
found proved. The learned Judge refused to 
hear these witnesses, on the ground that he 
could not be asked to reverse the findings 
which he had already made on the trial of 
the petition. He held that as by Art. 78 of the 
Order in Council his determination as to the 
validity of the election was final, it followed 
that his finding that a person had committed 
a corrupt or illegal practice must necessarily 
be final also, and he reix)rted the appellant. 
The appellant then moved the Supreme Court 
for a mandate in the nature of a writ of cer. 
tiorari to bring up what was called the order 
by which he was rei)Orted, though it would 
perhaps be more accurate to call it simply the 
report, and have it quashed. On ist June 1942, 
the Chief Justice of Ceylon delivered judg- 
ment refusing to issue the mandate, holding 
that the Election Court in Ceylon was a 
Superior Court to which no writ in the nature 
of certiorari would lie. Against his refusal 
the Supreme Court gave the appellant leave 
to appeal to His Majesty in Council. 

Their Lordships are of opinion that the 
judgment of the learned Chief Justice is 
plainly right. By Art. 75 of the Order in 
Council every election petition is to l)e tried 
by the Chief Justice or a Judge of the Supreme 
Court nominated by him and the Chief Justice 
or the nominated Judge are referred to in the 
Order as the Election Judge. By cl. 5 of this 
Article it is provided that unless otherwise 
ordered by the Chief Justice all interlocutory 
matters in connexion with a petition may 
be dealt with and decided by any Judge of 
the Supreme Court. Article 76 provides that 
an election i^etition may bo presented to the 
Supreme Court by one or more of certain 
classes of i')ersons. These two sections alone 


would appear to show quite clearly that an elec- 
tion petition is a proceeding in the Supreme 
Court, and a reference to the rules of proce- 
dure which are enacted in Sch. 6 to the Order 
confirms, if confirmation were necessary, this 
view. Rule 4 gives the form a petition is to 
take and its heading is “In the Supreme 
Court of Ceylon.” Rule 29 deals with the 
withdrawal of a petition which cannot be done 
without the leave of the Judge, that is the 
Election Judge. Sub-r. 2 of this Rule pres- 
cribes the affidavits which are to be filed on 
such an application, but provides that a Judge 
of the Supreme Court, and not only the Elec- 
tion Judge, may on special grounds dispense 
with the affidavit of any particular person. 
Again R. 37 provides that the petition is not 
to abate because a respondent dies, resigns, 
or gives notice to the Court that he does not 
intend to oppose the petition, and provision is 
made as to how and when notice is to be given 
to the Court. While the Ordinance constituting 
the Supreme Court does not confer upon it 
original, but only appellate jurisdiction in 
civil cases, their Lordships are of opinion that 
cognisance of election i)etitions is a special 
jurisdiction conferred upon the Supreme Court 
by the Order in Council, and that is abun- 
dantly clear from the provisions to which 
they have referred. It is well settled, and 
counsel did not seek to argue to the contrary, 
that a Court having jurisdiction to issue a 
writ of certiorari will not and cannot issue it 
to bring up an order mode by a Judge of that 
Court. Nor will a Superior Court issue the 
writ directed to another Superior Court — 
(1883) 11 Q. B. D. 479^— and if the Election 
J\idge is to be regarded as a special or inde- 
pendent tribunal his Court would, in their 
Lordships’ opinion, be a Superior Court. 
(Considering that the Court is held before a 
Judge of the Supreme Court from whose deci- 
sion there is no appeal, it could not be other- 
wise. But their Lordships are of opinion that 
the true view is that cognisance of these peti- 
tions is an extension of, or addition to, the 
ordinary jurisdiction of the Supreme Court 
and consequently certiorari cannot be granted 
to bring up any oi-der made in the exercise of 
that jurisdiction. As the appellant’s motion; 
was rightly rejected it is unnecessary to consi- 
der the other matters raised in the appeal 
and their Lordships wfill humbly julvise His 
Majesty that it should be dismissed with costs. 

G.N. Appeal dismissed. 

Solicitors for Appellunt — Hy. S. L. Polak & Co. 

Solicitors (or Respondent — Bw'chells, 

1. (18S3) 11 Q. B. D. 479 : 52 L. J. M. C.121, Keg. 

V. Justices of the Central Criminal Court, 
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A. 1. R. (32) 1945 Privy Council 85 

(From Trinidad and Tobago) 

17th October 1944 

Lord Chancellor (Viscount Simon) 
and Lords Wright, Porter, Simonds 

AND Goddard 

Trinidad Lake Asphalt Operating Co., 
Ltd. — Appellant 

V. 

Commissioners of Income-tax for Colony 
of Trinidad and Tobago 

^ . Respondents. 

Rrivy CounciJ Appeal No. 55 of 1942. 

dJd*™ f Tfldi. 

extra-terntorial_Income-tax Act. Ss. 4 and 4A. 

general rule of international comity 

provMedforin's °° as is 

r\TTe»A 4 • 5| 1 , 6,, itj lespect of incoiDe do 

'»<=°™petent. Nor 

tlo ,1 1 ^ ‘ ‘ reason of ihe circumstance that 

1 ta“ nTbirr°‘ -‘“-‘e‘-ritorial legislation 
it In J IS not extra-territorial, so lone as 

colour as&qm A° ‘he 

1 Cb i07 (1927) 

^Cb. 107. Bel. on; ('35) 22 A. I. K. 1935 P.C. 158 

[P86C2] 


"flni M expressly in words qualify 

transmission as meaning “from the colony " The 

word “transmit" in S. 30 includes transmission to a 
non-resident outside the limits of the colony. Trans- 
mission involves indeed an intermediate space but 
does not depend on the extent of the spLe The 

minds of businessmen, and even of lawyers, from 
the idea of any material embodiment. No document 
js necessary. Two companies separated bythe oc“an 

S S telephone that 

K *1 against a debt of the other 

and both cancelled. The only evidence or materki 

“'‘tnsaction may consist of en- 
tries m the books on each side made in pursuance of 

fenderp“i‘' ^as happened is, if so 1m 

tended, equivalent to a receipt of money, and a re 

ceipt of anything by a person who is at a distance 
from the sender, involves a transmission. [P 87 C 2; 

p S8 C 1 21 

T carried on business in the colony of 

in ® non reswent 

m the colony and carried on business in America 

held a number of shares in T company. The T com 

pany declared a dividend in favour of H pavabir^; 
cance lation of T's claim in a like amounfagainstS 
It was argued that the transaction did not invXe a 

^3-0 wr"of f^l^ifeTf ^ 


,?5 's 5' '“.sy-"/ "■ T""- 

There is no ground for treating S 80 as Pxtra 

otherwi'se ‘tLlfTn ” it to be construed 

tnerwise than m accordance with the ordinarv 

mining of the words used. The section mus° be 

itTpplild ‘rfk f “Owning whenever 

pplied. It IS not extra-territorial merely because 

>ts purpose is indirectly to secure payment from thl 

non-resident alien of the tax which is vahdlv im 

posed upon him. The person directly afleoted fs the 

aation°i7 ‘‘“® “olooy- The obh- 

gation IS imposed directly on bim His liahnifTx 

^mplete when within the colony he doeslhrac 
which transmits the income to the non-resident The 
transmission begins in the colony. th^ouS it conti 

r C “iyi non-reeident flien : 1903 

A. O. 471, Approved. j-p ^ 

Ordinance for Colony of Trini 
dad and Tobago (1 of 1940), S. 30 Obje« oh 

“> ^ statutory 

agent from whom the tax may be eoUpntp/l TTis ^ 

made as it were vicariously liable for the tax in place 
right of”hrdr"‘'^f“* "“'P'®”.* the revenue wUh a 

liatl‘e°/ofth:“af 

ir o ( \j 2} 

daH Ordinance for Colony of Trini- 

W?H S. 30-OperatTonTf 

Word transmits” in S. 30— Meaning of — R 

sharT^^’m* Trinida^^holtol 

shares in T company in Trinidad — T companf 
declaring cash dividend in favour of B pTS 

ment of ^ividln^m B Tnd constituted pay- 


of ^revlnn^l involved a transmission 

from 2- m y? w °f S. 30 

onlt'd d “‘d'" ' *“® a^ou’^n t' oi theTx 

987tnd"a^^eTl4'it«’^r.^?.-o^„-- 

S ■?o ®®"®®t to say that 

creaitor. Ibis, for instance, would obviouslv be true 

and mentioned inS.30 

and also of the dividend declared by and due from ^ 

ourfe'Tn s" 80 derived^rom any o^Ser 

Sends whfp? ^ sufficient to include 

dividends which were particularly mentioned in 

b. 5 (D). though not in S. 30 in express terms. 

J. Millard Tucker and N. G. Musioe ^ 

A-ttorney General and R. p. Hills — ^ 

for Respondents. 
Lord Wright — This is an appeal from 

Oomt of the Supreme Court of Trinidad and 

of the Full Court by Perez J. whereby he 
dismissed an appeal by the appellant against 
an assessment to income-tax made by the 
Lommissioners of Income-tax for the Colony 
on the appellant under s. 30. Income-tax 
Ordinance of 1940 Ch, 33. No. l. then in force 

}? “iso an appeal against 

■"'^^®‘^eby in accordance 
with the judgment of the Full Court he 
formaDy dismissed the appeal of the appel- 
lant against the assessment. The assessment 
was on the sum of $1,394,227.00. and was 
for the year 1940, the tax chargeable being 
$336,424.75. If the appellant fails in its ohjec^ 
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tions in law to the assessment it does not 
now dispute that the amount is correct. 

The assessment was made in respect of a 
dividend amounting to $1,207,817.06 declared 
by the appellant in favour of the Barber 
Asphalt Corporation of New Jersey, U.S.A. 
(hereinafter called ‘‘Barber’') as the holder of 
499,992 shares out of 500,000 shares constitut- 
ing the issued capital of the appellant. The 
business of the appellant was to win and 
refine asphalt in the colony and sell and 
deliver it to purchasers, including Barber. The 
dividend was declared in accordance with a 
resolution of the appellant’s directors dated 
24th November 1939, on which date Barber 
owed to the appellant $1,207,817 for asphalt 
purchased by it from the appellant. The re- 
solution was in the following terms : 

“Resolved that a dividend in the amount of 
$1,207,817 be declared payable by cancellation of the 
Trinidad Lake Asphalt Company’s claim in a like 
amount against Barber Asphalt Corporation and 
that in addition a cash dividend of equal proportion 
amounting to $12.10 be paid to local share-holders 
making a total of $1,207,829.16.” 

It was not in question that the resolution 
ought properly to be construed as com- 
I)endiou9ly embodying two items, (l) the de- 
claration of a cash dividend of $1,207,817.06 
in favour of Barber, (2) an agreement between 
Barber and the appellant that the dividend 
was payable by cancellation of the appellant’s 
claim against Barber for asphalt sold and 
delivered to him. 

Barber was at all material times non-resi- 
dent in the Colony. It carried on business at 
its head office in Barber, New Jersey in the 
United States. It had no place of business in 
the Colony and has never exercised or carried 
on any trade or business in the Colony. 
Perez J. held that the dividend was income 
of Barber accruing in, or derived from, the 
Colony within the meaning of S. 5 of the 
Ordinance and that Barber was accordingly 
liable to tax on the dividend. The appellant 
does not dispute that part of the judgment. 
It is clearly right and is in accordance with 
principles laid down by the House of Lords 
in regard to the territorial limits within which 
the imposition of income-tax is permissible. 
To quote one statement, it was said by Lord 
Herschell in the leading case in (1889) 14 A. 0. 
493^ at page 504 : 

“The Income-tax Acts . . . themselves impose a 
territorial limit; either that from which the taxable 
income is derived must be situate in the United 
Kingdom, or the person whoso income is to bo taxed 
must be resident there.” 

These words of Lord Herschell were quoted 
and applied by Lord Wrenbury in (1926) 


A, c. 37^ at p. 55, where the question was the 
chargeability to super-tax of a non-resident 
alien — an American subject residing in the 
United States. He was not in England but 
he drew a large income from property situa- 
ted here. It was held that a non-resident alien 
was chargeable in respect both of income-tax 
and of the additional duty of income-tax 
called super-tax. So it was decided by all their 
Lordships. Other authorities to the same effect 
need not be quoted. Though the usual ground 
on which competency to tax is based, namely 
residence, did not exist in that case, the al- 
ternative ground, namely that the income 
was derived from property in the country 
which imposed the tax was sufficient. These 
principles apply to the Ordinance of 1940 
which by S. 5 expressly provides for the im- 
position of tax upon the income of any person 
accruing in or derived from or received in 
the Colony in respect of (inter alia) dividends, 
interest or discounts. The authorities referred 
to show that there is no general rule of inter- 
national comity which renders such taxation 
on non-residents incompetent. Equally, in 
their Lordships’ judgment, it is not incom- 
petent by reason of the circumstance that the 
Colony cannot pass extra-territorial legisla- 
tion. A tax in this form is not extra-territorial, 
so long as it does not affect to tax property 
not situate in the Colony. On the ground that 
this rule was infringed it was held in (1927) 

1 ch. 107^ that the legislation there in ques- 
tion was extra-territorial inasmuch os it sought 
to impose or enforce taxation on a non-resi- 
dent shareholder in respect of property not 
situate in the Colony, namely, dividends 
which were'an English debt due in respect of 
shares locally situate in England. This deci- 
sion was prior to the Statute of Westminster 
of 1931, the effect of which was discussed in 
in (1935) A, c. 600^ at p. 516. The principle 
however still applies to a Colony like Trinidad. 

Section SO of the Ordinance, it was also 
said, if construed as the Full Court has done, 
might be regarded as extra-territorial in effect. 
But S. 30, under which the assessment is mode, 
seeks legitimately to meet the difficulty that, 
as Barber is in New Jersey and not in Trini- 
dad, the tax cannot be enforced against him 
since the Courts of one country will not en- 
force the revenue laws of another. The section 
is in the following terms : 

2. (1926) 1926 A. C. 37 : 95 L. J. K. B. 165 : 134 

L. T. 98 : 10 Tax. Cas. 88, Whitnoy v. Inland 

Revonuo Commissioners. 

3. (1927) 1 Ch. 107 ; 96 L. J. Ch. 68 ; 136 L, T. 

436, London and South American Investment 

Trust v. British Tobacco Co. (Australia). 

4. (’35) 22 A.I.R. 1935 P. C. 158 ; 157 I, C. 571 : 

1935 A. C. 600 : 104 L. J. P. C. 58 : 153 L. T. 

283, British Coal Corporation^v. The King. 


1. (1889) 14 A. C. 493 : 59 L. J. Q. B. 63 ; 61 L.T. 
618 : 38 W. R. 289, Colquhoun v. Brooks. 
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Any resident agent, trustee, mortgagor or other 
person, who transmits rent, interest, or income 
derived from any other source within the Colony to 
a non-resident person, shall be deemed to be the 
agent of such non-resident person, and shall be 
assessed and pay the tax accordingly.” 

There is in their Lordships’ judgment no 
ground for treating this section as extra- 
territorial in effect or requiring it to be cons- 
trued otherwise than in accordance with the 
ordinary meaning of the words used. It is not 
extra-territorial merely because its purpose 
13 indirectly to secure payment from the non. 
resident alien of the tax which is validly 
imposed upon him. The person directly affected 
is the statutory agent, in this case the ap- 
pellant, who is within the Colony. The oh- 
hgation is imposed directly on him. His 
liability is complete when within the Colony 
he does the act which transmits the income 
to the non-resident. The transmission begins 
in the Colony, though it continues until 
delivery to the non-resident alien. Similarly 
in (1903) A. c. 471,® the penalty was imposed 
on the steamer when she came back to an 
Australian port with the seals upon the bound- 
ed stores broken, though they had been broken 
outside territorial waters. The breaking of the 
seals and the use of the bounded stores were 
what it was intended to prevent or punish 
But the condition of enforcing the law was the 
vessel s entering the territorial limits with the 
seals broken. So here the condition of the 
liability of the statutory agent was the trans- 
mittmg of the income to the non-resident. 
Section 30 was accordingly not open to objec- 
tion as exceeding the territorial limitations. 
Indeed Mr. Tucker did not contend that the 
Ordinance was invalid but he sought to impose 

a narrow construction which he said was neces- 
sary to avoid the objection. In their Lordships’ 
opinion, the whole objection is baseless and 
the section must be construed according to its 
natural meaning whenever it applied. That 
left the substantial question whether it did ap. 
ply on the facts in this case. It will now, in 
order to decide the question, be necessary to 
examine the facts more closely, with parti, 
cular reference to the question whether the 
appellant transmitted the dividend to Barber 
in New Jersey. That is the second question 
ot law stated for the opinion of the Court, and 

IS m their Lordships’ view the only one now 
material. 

The dividend declared in the resolution of ■ 
tne appellant’s Board created a debt due from 
the appellant to Barber. It was so far as 
local situation may be attributed to a debt, a . 
debt which was locally situated in Trinidad. ' 


C. 471 : 72 L, J. P. C. 123 ; 89 
I. 222, P^msular and Oriental Steam Naviga- 
tion Coy. V. Kingston. ^ 


^ It was a debt due from a Trinidad Company 
- created and payable in Trinidad. The share- 
3 holder. Barber, was it is true resident in New 
5 Jersey, and the debt to him might in normal 
course have been paid by sending a dividend 
> warrant or similar credit instrument by mail. 
In this particular case, the arrangement be- 
tween the parties made previously to the 
I resolution had the effect that instead of this 
1 method of payment being adopted the debt 
I should be paid by cancellation of Barber’s 
mdebtedne^ to the appellant. The main con. 
tention on behalf of the appellant is that this 
does not involve a “transmission” of the divi 
dend to Barber and that the conditions of 
s. 30 are not fulfilled, even if the word trans. 
mission 13 construed contrary to the appel 
ant s submission as meaning in its context a 
tonsmission beyond the borders of the Colony 
Ihis IS the gravamen of the argument; certain 
minor aspects may be left to be discussed 
later. The appellant’s argument does not 
necessarily involve denying that there was 
payment of the dividend, though a subsLIry 

1 ^^“* forward at one stage tha^ 
the settlement by way of cancelling the debt 

for goods supplied and setting it against the 

dividend, was not payment but the antithesis 

of payment. It was, however, in their Lord- 
Ships opinion, payment. 

that 

the word transmit ” means in the Lntext 
transmit to a non-resident outside the limits 

^ “transmit” is in 

Itself not decisive on this point. A dividend 

TLt by the warrant being sent 

by post or by inessenger to Tobago or any 
other place m the Colony and it may be so 

transmitted to a non-resident if he happened 

at the moment to be temporarily in passage 
the Colony. That however would be 
a somewhat fanciful application of the word 
m this connexion. The object of s. 30 is clearly 
to create a statutory agent from whom the 
tax may be collected. He is made as it were 
vicariously liable for the tax in place of the 
non resident recipient of the revenue with a 
right of indemnity over against, the person 
primarily liable for the tax. The compLy is 
not bound to deduct the tax, though it is en. 
titled to do so. Such a method is not unknown 
m modern systems of taxation and can be 
paralleled from other systems. Section so 
does not expressly in words qualify “trans- 
mission as meaning ‘from the Colony.” But 
the normal case of transmission to a non-resi- 
dent alien would be transmission out of the 

’ “fi? ‘bat case must at least be cover, 
ed. Was there then such a transmission? No 
^tual money passed. If the dividend had 
been transmitted by a banker’s draft sent by 


If ,1 

i 
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the appellant to Barber, it could not have 
been questioned that the dividend had been 
transmitted. But the two companies might do 
their own banking transactions between them- 
selves, and dispense with the intervention of 
banking facilities. The transaction involved 
the sending to Barber by the appellant and 
receipt by Barber from the appellant of the 
dividend. This was effected by the agreement 
that payment should be made by cancellation 
of the debt for goods supplied. This method 
had been mutually agreed before the dividend 
was declared. The agreement was carried out 
by each party making corresponding entries 
in its books. These were not merely book, 
keeping entries. They represented the actual 
receipt of the dividend by Barber, and the 
actual payment of it by the appellant to Bar- 
ber, and concurrently the actual receipt by 
the appellant from Barber of payment of his 
debt for goods supplied. The composite and 
joint transaction in principle satisfies the des- 
cription of a payment given by Mellish L. J. 
in (1873) 8 ch. A. 407® at page 414. “Nothing is 
clearer,” he said : 

“than if parties account with each other and sums 
are stated to be due on the one side and sums of an 
equal amount due on the other side of that account, 
and those accounts are settled by both parties, it is 
exactly the same thing as if the sums due on each 
side had been paid. Indeed it is a general rule of law 
that in every case where a transaction resolves itself 
into paying money by A to B, and then banding it 
back again by B to A, if the parties meet together 
and agree to set one demand against the other, they 
need not go through the form or ceremony of handing 
the money backwards and forwards.” 

This statement gives a description of what is 
often called a settlement in account or a set 
off, the word not being there used in the 
technical sense of the statutes of set off. There 
is actual, not merely notional or constructive 
payment of the indebtedness on either side. 
There is thus a "transmission” of funds whe- 
ther the transmission is only across the table 
or is across the ocean. Transmission involves 
indeed an intermediate space, but does not 
depend on the extent of the space. Each party 
receives payment from the other; each party 
having received payment in this way makes 
in his turn the corresponding payment to the 
other. The transaction is necessarily bilateral. 
In (1873) 8 ch. A. 407® the transaction was 
capable of being completed within narrow limits 
of space, for instance, across a table or in a 
room or by letters sent from one street to 
another. But the mere space involved is not 
material. Lord Lindley, in (1902) A. C. 287^ at 
page 296 made some pertinent observations on 
the topic. He said : 

6. (1873) 8 Ch. A 407 : 42 L. J. Ch. 488, Spargo's 
case. 

7. (1902) 1902 A. C. 237 ; 71 L, J. K. B. CIS, 
Grosbnm Life Assurance Society v. Bishop. 


“First let us consider what is meant by the receipt 
of a sum of money. My Lords, I agree with the 
Court of appeal that a sum of money may be received 
in more ways than one, e. g., by the transfer of a 
coin or a negotiable instrument or other document 
which represents and produces coin, and is created 
as such by business men. Even a settlement in ac- 
count may be equivalent to a receipt of a sum of 
money, although no money may pass; and I am not 
myself prepared to say that what amongst business 
men is equivalent to a receipt of a sum of money is 
not a receipt within the meaning of the statute which 
your Lordships have to interpret. But to constitute 
the receipt of anything there must be a person to re- 
ceive and a person from whom he receives, and 
something received by the former from the latter 
and in this case that something must be a sum of 
money. A mere entry in an account which does not 
represent such a transaction does not prove any re- 
ceipt, whatever else it may be worth.” 

In the present case, no one could say that the 
entries in the books of the two companies did 
not represent a genuine transaction and a 
receipt of money in the form in which money 
is transmitted and received as between busi- 
ness men. Since 1902, the transmission of; 
funds has become still more divorced in the 
minds of business men, and oven of lawyers, 
from the idea of any material embodiment. 
No document is necessary. Two companies 
separated by the ocean, may orally agree over 
the wireless telephone that one’s debt may be 
set against a debt of the other, and both can. 
celled. The only evidence or material embodi- 
ment of the transaction may consist of entries 
in the books on each side made in pursuance 
of their agreement. But what has happened! 
is, if so intended, equivalent to a receipt ofi 
money, in Lord Lindley’s words, and a re- 
ceipt of anything by a person who is at a 
distance from the sender, involves a transmis- 
sion. Hence, in their Lordships* opinion, the 
transaction in the present case involved a| 
transmission of “revenue” tvithin the meaning' 
of s. 80 from the appellant to Barber, with 
the cons,equencG that the appellant became 
liable as statutory agent for the amount of' 
the tax. 

Lord Lindley goes on a little later to deve. 
lop the same ix)int. It may be noted that he 
was dealing with a somewhat different subject, 
matter, namely, the liability of a resident 
taxpayer in respect of foreign revenue. That 
liability is in England limited to revenue “re- 
ceived in the United Kingdom.” In (1902) A.C. 
287^ the revenue was received by the com- 
pany's office abroad and was employed abroad 
and no part was remitted to this country. It 
was held that there was in that cose no re- 
ceipt in the United Kingdom. Lord Lindley, 
however, distinguishing the case before him, 
referred with approval to (18S6) 14 R. 98^ in 

8. (1886) 14 R. 98: 2 Tax. Cas. 165. SootUsh Mort- 
gage Co. of New Mexico v. Commissioner of Inland 
Bovonuo. 
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which it had been held that there had been a 

receipt in the United Kingdom from the office 

abroad and thus described the position in the 
latter case : 

“Money received by the company’s agents abroad 
was clearly and unmistakably treated bj the com- 
pany as remitted to and received by it here and 
money here was treated by the company as remitted 
amoad in exchange for it. The exchange was effec- 
ted by a book entry; but that entry was the busi-' 
ness niode of carrying out cross remittances which 
It would have been unbusiness like and even childish 
to have effected in any other way.” 

Though the application of the principle was 
different in certain ways from that in question 
here the difference was not pertinent to the 
crucial matter of principle now to be decided 
namely, whether the mode of operation 
adopted was a transmission of revenue by the 
appellant to Barber. Lord Bindley referred 
to other decisions to the like effect and others 
have been cited to their Lordships. Their 

T . 1 ■ 1 t ^ ^ agree with the Courts 

below in holding that the dividend was trans- 

mitted by the appellant to Barber, and that 
S. 30 applies. 

The same result would hold if s. 30 were 
construed as applicable to transmissions with- 
in the Colonies, as it might well be so far as 
the actual words go. And the same would be 
true if the settlement in account were treated 
as taking place within the Colony, as involv- 
ing the cancellation of a debt namely the divi- 
dend, locally situate in the Colony, in return 
for the cancellation of another debt also so 
situate, namely the debt for goods supplied. 
The difficulty which their Lordships feel about 
applying this view to the facts is that Barber 
a necessary party to the transaction, was out- 
side the Colony. They, however, construe S.30 

as at least including transmission outside the 
Colony. 

Section 30 was treated throughout the pro- 
ceedings below as a self-contained section, de- 
fining the complete scope of its own operation. 
Before this Board, however, the appellant 
sought to raise the further points that s. 30 
only authorised an assessment on a person 
who can be deemed to be an agent within the 
meaning of s. 26 (l) and only if an assessment 
on that footing is otherwise competent. It was 
further contended that s.30 must also be read 
as qualified by s. 26 (4) which prohibits the 
making of an assessment on any person who 
13 not an authorised person carrying on the 
regular agency of a non-resident person. Their 
Lordships find themselves unable in this appeal 
to deal with these contentions. They raise 
important questions of law on the construe, 
tion of the Ordinance which their Lordships 
reel they could not properly decide without 
he benefit of the opinion of the Colonial 
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Judges who have not been asked to pass upon 
them. In addition the contentions seemed 
likely to involve questions of fact on which 
evidence might have been, but had not been, 
given. Their Lordships therefore do not ex- 
press any opinion on these topics. 

It was also suggested that S. 30 required' 
for its operation three parties, the debtor, the 
creditor and an intermediary agent separate 
from either to transmit. Their Lordships see 
no ground for this embroidery of the simple 
and appropriate language of the section. A 
debtor may be treated as assuming in addi 
tion the functions of a statutory agent to 
transmit the money to the creditor. This, for 
instance, would obviously be true of a mort- 
gagor, a class specifically mentioned in s. 30. 
The general words “income derived from Shy 
other source’* are clearly sufficient to include 
dividends which are particularly mentioned 

not in S.SOiu express terms. 
Their Lordships are of opinion that the appeal 
fails on all points and should be dismissed and 
tfiatthe order appealed from should be affirm- 
ed. The appellant will pay the costs of the 

appeal. They will humbly so advise His 
Majesty. 

Appeal dismissed. 

Solicitors for Appellant— iawrcncc, Messer & Co. 
Solicitors for Respondents — Burchells. 
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the appellant to Barber, it could not have 
been questioned that the dividend had been 
transmitted. But the two companies might do 
their own banking transactions between them- 
selves, and dispense with the intervention of 
banking facilities. The transaction involved 
the sending to Barber by the appellant and 
receipt by Barber from the appellant of the 
dividend. This was eft’ected by the agreement 
that payment should bo made by cancellation 
of the debt for goods supplied. This method 
had been mutually agreed before the dividend 
was declared. The agreement was carried out 
by each party making corresponding entries 
in its books. These were not merely book- 
keeping entries. They represented the actual 
receipt of the dividend by Barber, and the 
actual payment of it by the appellant to Bar- 
ber, and concurrently the actual receipt by 
the appellant from Barber of payment of his 
debt for goods supplied. The composite and 
joint transaction in principle satisfies the des- 
cription of a payment given by Hellish L. J. 
in (1873) 8 ch. A. 407® at page 414. "Nothing is 
clearer," he said : 

“than if parties account with each other and sums 
are stated to be due on the one side and sums of an 
equal amount due on the other side of that account, 
and those accounts are settled by both parties, it is 
exactly the same thing as if the sums due on each 
side had been paid. Indeed it is a general rule of law 
that in every case where a transaction resolves itself 
into paying money by A to B, and then handing it 
back again by B to A, if the parties meet together 
and agree to set one demand against the other, they 
need not go through the form or ceremony of handing 
the money backwards and forwards.” 

This statement gives a description of what is 
often called a settlement in account or a set 
off, the word not being there used in the 
technical sense of the statutes of set off. There 
is actual, not merely notional or constructive 
payment of the indebtedness on either side. 
There is thus a "transmission" of funds whe- 
ther the transmission is only across the table 
or is across the ocean. Transmission involves 
indeed an intermediate space, but does not 
depend on the extent of the space. Each party 
receives payment from the other; each party 
having received payment in this way makes 
in his turn the corresponding payment to the 
other. The transaction is necessarily bilateral. 
In (1873) 8 ch. A, 407® the transaction -was 
capable of being completed within narrow limits 
of space, for instance, across a table or in a 
room or by letter's sent from one street to 
another. But the mere space involved is not 
material. Lord Lindley, in (1902) A. C. 287^ at 
page 296 made some pertinent observations on 
the topic. Ho said : 

6. (1873) 8 Ch. A 407 : 42 L. J. Ch. 488, Spargo’a 
case. 

7. (1902) 1902 A. C. 287 : 71 L. J. K. B. G18, 
Gresham Life Assurance Society v. Bishop. 


“First let us consider what is meant by the receipt 
of a sum of money. My Lords, I agree with the 
Court of appeal that a sum of money may be received 
in more ways than one, e. g., by the transfer of a 
coin or a negotiable instrument or other document 
which represents and produces coin, and is created 
as such by business men. Even a settlement in ac- 
count may be equivalent to a receipt of a sum of 
money, although no money may pass; and I am not 
myself prepared to say that what amongst business 
men is equivalent to a receipt of a sum of money is 
not a receipt within the meaning of the statute which 
your Lordships have to interpret. But to constitute 
the receipt of anything there must be a person to re- 
ceive and a person from whom he receives, and 
something received by the former from the latter 
and in this case that something must be a sum of 
money. A mere entry in an account which does not 
represent such a transaction does not prove any re- 
ceipt, whatever else it may be worth.” 

In the present case, no one could say that the 
entries in the books of the two companies did 
not represent a genuine transaction and a 
receipt of money in the form in which money 
is transmitted and received as between busi- 
ness men. Since 1902, the transmission of; 
funds has become still more divorced in the 
minds of business men, and even of lawyers, 
from the idea of any material embodiment. 
No document is necessary. Two companies 
separated by the ocean, may orally agree over 
the wireless telephone that one’s debt may be 
set against a debt of the other, and both can- 
celled. The only evidence or material embodi- 
ment of the transaction may consist of entries 
in the books on each side made in pursuance 
of their agreement. But what has happened] 
is, if so intended, equivalent to a receipt of 
money, in Lord Lindley’s words, and a re- 
ceipt of anything by a person who is at a 
distance from the sender, involves a transmis- 
sion. Hence, in their Lordships* opinion, the 
transaction in the present case involved a| 
transmission of "revenue” within the meaningi 
of s. 80 from the appellant to Barber, with 
the cons,equGnco that the appellant became 
liable as statutory agent for the amount of> 
the tax. 

Lord Lindley goes on a little later to deve- 
lop the same ix>int. It may be noted that he 
was dealing with a somewhat different subject- 
matter, namely, the liability of a resident 
taxpayer in respect of foreign revenue. That 
liability is in England limited to revenue "re- 
ceived in the United Kingdom.** In (1902) A.C. 
287^ the revenue was received by the com- 
pany's ofi&ce abroad and was employed abroad 
and no part was remitted to this country. It 
w’as held that there was in that cose no re- 
ceipt in the United Kingdom. Lord Lindley, 
however, distinguishing the case before him, 
referred with approval to (1S86) 14 R. 98^ in 

8. (1886) 14 R. 98: 2 Tax. Cas. 165, Scottish Mort- 
gage Co. of Now Mexico v. Commissioner of Inland 
Bovouuo. 
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which it had been held that there bad been a 

receipt in the United Kingdom from the office 

abroad and thus described the position in the 
latter case : 

“Money received by the company’s agents abroad 
was clearly and unmistakably treated hj the com- 
pany as remitted to and received by it\ere and 
money here was treated by the company as remitted 
abroad m exchange for it. The exchange was effec- 
ted by a book entry; but that entry was the busU' 
ness mode of carrying out cross remittances which 
It would have been unbusiness like and even childish 
to nave effected in any other way,*^ 

Though the application of the principle was 
different in certain ways from that in question 
here the difference was not pertinent to the 
crucial matter of principle now to be decided, 
namely, whether the mode of operation 
adoptGd was a transmission of revenue by the 
appellant to Barber. Lord Bindley referred 
to other decisions to the like effect and others 
have been cited to their Lordships. Their 

^ 1 . 1 1- ^ agree with the Courts 

below in holding that the dividend was trans- 

naitted by the appellant to Barber, and that 
S. 30 applies. 

The same result would hold if s. 30 were 
construed as applicable to transmissions with, 
in the Colonies, as it might well be so far as 
the actual words go. And the same would be 
true if the settlement in account were treated 
as taking place within the Colony, as involv- 
ing the cancellation of a debt namely the divi- 
dend, locally situate in the Colony, in return 
for the cancellation of anotheb debt also so 
^tuate, namely the debt for goods supplied. 
The difficulty which their Lordships feel about 
applying this view to the facts is that Barber, 
a necessary party to the transaction, was out- 
side the Colony, They, however, construe s. 30 

as at least including transmission outside the 
Colony. 

Section 30 was treated throughout the pro- 
ceedings below as a self-contained section, de- 
fining the complete scope of its own operation. 
Before this Board, however, the appellant 
sought to raise the farther points that s. 30 
only authorised an assessment on a person 
who can be deemed to be an agent within the 

s. 26 ( 1 ) and only if an assessment 
on that footing is otherwise competent. It was 
further ^ntended that s.30 must also be read 
as qualified by s. 26 (4) which prohibits the 
making of an assessment on any person who 
13 not an authorised person carrying on the 
regular agency of a non-resident person. Their 
Lordships find themselves unable in this appeal 
to deal with these contentions. They raise 
important questions of law on the construe, 
tion of the Ordinance which their Lordships 
leel they could not properly decide without 
the benefit of the opinion of the Colonial 
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Judges who have not been asked to pass upon 
them. In addition the contentions seemed 
likely to involve questions of fact on which 
evidence might have been, but had not been, 
given. Their Lordships therefore do not ex- 
press any opinion on these topics. 

It was also suggested that s. 30 required 
for Its operation three parties, the debtor, thei 
creditor and an intermediary agent separate! 
from either to transmit. Their Lordships see' 
no ground for this embroidery of the simple 
and appropriate language of the section, A 
debtor may be treated as assuming in addi. 
tion the functions of a statutory agent to 
transmit the money to the creditor. This, for 
instance, would obviously be true of a mort- 
gagor, a class specifically mentioned in s. 3o. 
The general words “income derived from ^y 
other source” are clearly sufficient to include 
dividends which are particularly mentioned 
m S.5 (D), though not in S. 30 in express terms.i 
I heir Lordships are of opinion that the appeal 
fails on all points and should be dismissed and 
that the order appealed from should be affirm- 
ed. The appellant will pay the costs of the 

appeal. They will humbly so advise His 
Majesty. 

Appeal dismissed. 

Solicitors for Appellant— I/aT4;rencc, Messer & Co, 
Solicitors for Respondents _ Burchells. 
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(From Madras : (’42) 29 A, I, R. 2949 

Mad, 191 (S. B.).) 

26th February 1945 

Lords Thankerton, Simonds and 
UODDARD. Sir Madhavan Nair 
AND Sir John Beaumont 
Maharajah of Fithaparam — Appellant 

V. 

Commissioner of Income-tax, Madras — 

Privy Council Appeal No. 33 of 

£ (1922, as amended by Act 7 

of 1939), S. 16 (1) (c) — Revocable transfer of as- 
sets by assessee in favour of daughters prior to 
Amending Act 7 of 1939— Income therefrom can 

Under S. 3, Income-tax Act, the subject of charge 
is not the income of the year of assessment but the 
income of the previous year. Since the expression 
total income in S.6(3), Finance Act, 1939^ means 
total income as determined under Income-tax Act. 
1922, as amended at the date of Finance Act 1939 
the income derived from assets transferred to daugh- 
ters by assessee under revocable transfers before 
Inwme-tax (Amendment) Act, 1939, can be deemed 
to oe income of the assessee, [P 90 C 2; P 91 C 11 

J . D. Caswell and N. E. Mustoe — 

J,M. Tucker and R, K. Handoo — 

for Respondent. 
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Lord Thankerton. — This appeal arises 
on a reference by the Commissioner of Income- 
tax, Madras, on the requisition of the appel- 
lant, under S. G6 (2), Income-tax Act, 1922, of 

the following question of law, viz. : , . , 

"Whether the income of the year 1938-39 derived 
from the assets comprised in the revocable instru- 
ments of trust and settlement executed by the peti- 
tioner in favour of his four daughters on 5th April 
1933 i. e., before the commencement of the Indian 
Income-tax Act, 7 of 1939, can be deemed to be in- 
come of the petitioner under revocable transfers of 
assets as contemplated by cl.(c) of sub-s. (1) of S.16, 
Indian Income-tax Act, 11 of 1922. as amended by 
the Indian Income-tax (Amendment) Act, 7 of 1939. 

For the year 1939-1940, the appellant was as- 
sessed to income-tax on a total income of 
Es. 2,19,G40, which included a sum of Eupees 
1,77,374, representing the total of the in- 
conie arising from assets settled on his four 
daughters by the appellant by four deeds, all 
dated 5th April 1933. and all of which, subject' 
to the necessary variation in the name of the 
particular beneficiary, were subject to the 
same conditions, viz. : (i) the properties were 
to be held in trust for each of his daughters by 
the appellant during his lifetime as trustee 
and after his death by his eldest son, the Yuva- 
rajah of Pithapuram, as trustee ; (ii) the pro- 
perties were to be held in trust for each of the 
daughters for life and on their death, for their 
issue, male and female, and, in the event of 
any of the said daughters dying without issue, 
the properties were to revert to the holder 
for the time being of the Pithapuram estate ; 
(iii) the appellant reserved to himself the full 
power to revoke the settlement or make any 
fresh di3ix)sition he liked ; (iv) the trustee for 
the time being had the right to convert (into 
money) the properties described in the sche- 
dules and invest the same in any of the recog- 
nised securities under the Trust Act; (v) so 
long as the appellant was the trustee he had 
the absolute and uncontrolled discretion to 
invest in any kind of securities as he liked and 
without reference to the provisions of the Trust 
Act. 

In each year of assessment up to and in- 
cluding the year 1938-1939, the income arising 
from the properties settled on each of the 
daughters was assessed separately in the name 
of each, though the assessment was made on 
the appellant as their trustee. In the assess, 
ment year 1939-1940, the Income-tax Officer 
sought to apply an alteration in the law en. 
acted by S. 18, Income-tax (Amendment) Act, 
1939 (Act 7 of 1939), which came into force on 
ist April 1939, by virtue of a Government 
Notification in terms of s. 1 (2) of the Acjt, and 
to treat the income of the daughters as the 
income of the appellant. The appellant’s ob- 
jections to this course have so far been with- 
out success, and are the subject of this api^eal. 


The material part of S, 18 of the Act of 1939 
is as follows : 

“i8. In S. 16 of the said Act.— 

(a) lor 6ub-ss.(l) and (2) the following sub-sections 

shall be substituted, namely : 

(1) In computing the total income of an assessee — 

(c) all iifbome arising to any person by virtue of a 
settlement or disposition whether revocable or not, 
and whether effected before or after the commence- 
ment of the Indian Income-tax (Amendment) Act, 
1939, from assets remaining the property of the 
settlor or disponer shall be deemed to be income of 
the settlor or disponer, and all income arising to 

person by virtue of a revocable transfer of assets 
shall be deemed to be income of the transferor : 

Provided that for the purposes of this clause a 
settlement, disposition or transfer shall be deemed 
to be revocable if it contains any provision for the 
re-transfer directly or indirectly of the income or as- 
sets to the settlor, disponer or transferor, or in any- 
way gives the settlor, disponer or transferor a right 
to reassume power directly or indirectly over the 

income or assets : . i - * 

Provided further that the expression settlement 

or disposition’ shall for the purposes of this clause 
include any disposition, trust, covenant, agreement, 

Qj. arcangement, and the expression settlor or dis- 
poner’ in relation to a settlement or disposition shall 
include any person by whom the settlement or dis- 
position was made : 

Provided further that this clause shall not apply 
to any income arising to any person by virtue of a 
settlement or disposition which is not revocable for 
a period exceeding six years or during the lifetime of 
the person and from which income the settlor or 
disponer derives no direct or indirect benefit but that 
the settlor shall be liable to be assessed on the said 
income as and when the power to revoke arises to 
him.’’ 

Before dealing with the particular grounds 
of appeal, their Lordships consider it desirable 
to make some general observations as to Indian 
income-tax law, which may clear away a cer- 
tain confusion of thought which would appear 
to affect certain of the contentions in the pre- 
sent case. In the first place, it is clear to their 
Lordships that under the express terms of S. 3, 
Income-tax Act. 1922, the subject of charge is 
not the income of the year of assessment, but 
the income of the previous year. This is in 
direct contrast to the English Income-tax Acts,, 
under which the subject of assessment, is the 
income of the year of assessment, though the 
amount is measured by a yardstick based on 
previous years. The difference is well illus- 
trated by the distinction that in England the 
source of income must still be extant in the 
year of assessment but that that is not of rele- 
vance in India. Their Lordshii^s may refer to 
the able judgment of Rankin C. J. in 3 I.T.C. 
328,^ with which they agree. 

In the second place, it should be remember- 
ed that the Income-tax Act, 1922, as amended 
from time to time, forms a code, which has 
no operative efl'cet except so far as it is ren- 

1. (’27) 14 A.I.R. 1927 Cal. 553 :l4 Cal. 630 : 103 

I. C. GOO : 2 I. T. C. 328. Behati Lai MuUiok v. 

Commissioner of Income-tax, Bengal. 
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dered applicable for the recovery of tax im. 
posed for a particular fiscal year by a Finance 
Act. This may be illustrated by pointing out 
that there was no charge on the 193S-1939 
income either of the appellant or his daugh- 
ters, nor assessment of such income, until the 
passing of the Finance Act of 1939, which im. 
posed the tax for 1939-1940 on the 1938-1939 

income and authorised the present assessment. 
By sub-s. (i) of s. 6, Finance Act, 1939, in- 
come-tax for the year beginning on 1st April 
1939, is directed to be charged at the rates 
specified in Part I of Sch. 2, and rates of super, 
tax are also provided for, and by sub-s. ( 3 ) it 
is provided that : 

“for the purpose of this section and of Sch., 2 the 
expression ‘total income’ means total income as 
determined for the purposes of income-tax or super- 
tax, as the case may be, in accordance with the pro- 
visions of the Income-tax Act, 1922.” 

This can only refer to the Income-tax Act, 

1922, as it stood amended at the date of the 

Finance Act, 1939, and necessarily includes 

the alterations made by the Amending Act, 

which had already come into force on 1st 
April 1939. 

In this view, the only question is whether 
the income arising from the properties settled 
by the four deeds under consideration, falls 
within the terms of s. 16 (l) (c), Income-tax 
Act. The first question would naturally be 
whether under these four deeds the assets 
from which the income arose remained the 
property of the appellant, or whether they 
involved a transfer of assets, though clearly 
a revocable transfer. Prom the way in which 
the present case has been presented through- 
out, including the hearing before the Board, 
their Lordships find it unnecessary to con. 
sider this question or to express any view on 
the matter. In the question referred, these 
deeds are regarded as involving revocable 
transfers of assets ; in their judgment the High 
Court state : It is admitted, as it must be, 
that the deeds executed by the assessee operate 
to transfer the assets”; and, at the hearing 
before the Board, both parties accepted the 
same view. The only argument left to the 
appellant was to found on the express inser- 
tion of the words “whether effected before or 
after the commencement” of the 1939 Amend- 
ment Act in the first category of settlements, 
and their absence in the latter case of revoc- 
able transfers of assets, and to seek to derive 
therefrom an implied exclusion in the latter 
case of transfers effected prior to the com- 
mencement of the Amending Act, viz., 1st 
April 1939. Their Lordships can find no rea- 
son to justify such an alteration of the plain 
words of the section, which would involve the 
insertion after the words “a revocable trans- 
fer of assets” of the limiting words, “effected 


after the commencement of the Indian In- 
come-tax (Amendment) Act, 1939 ,” 

' Accordingly their Lordships are of opinion 
that the decision of the High Court was right 
and should be affirmed and they will humbly 
advise His Majesty that the appeal should be 
dismissed. The appellant will pay the respon- 
dent’s costs of the appeal. 

Appeal dismissed. 

Solicitors for Appellant — Douglas Grant Dold. 

Solicitors for Respondent 

Solicitor, India Office. 
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30th April 1945 

Lord Goddard, Sir Madhavan Nair 
AND Sir John Beaumont 

Kesar Chand a7id others — Appellants 

V. 

Uttam Cha7id and others— Bespondents. 

Privy Council Appeal No. 57 of 1943, 

r'J Property Act (1882), S. 68 — 

Charge-holder cannot avail of S. 68. 

The privilege conferred by S. 68 on a mortgagee 

t^o suefor money cannot be availed of by a charge 

holder, m proceedings in execution of a decree with 

out resorting to a suit, even if the security has been 

impaired by the conduct of the person creating the 
cnarge. ^ 

Where the security bond is executed by a Hindu 
father not for the payment of any debt due by him 
but for payment of a debt which was due from third 
parties, the doctrine of pious obligation of the sons 
to pay their father s debt cannot make the transac- 
lion binding on the ancestral property. [P 94 c 1] 

(c) Deed-Construction— Surety bond — Im- 
movable properties charged-Bond held created 
no personal liability — Unsecured property could 

enforcement of security bond • 

{ 42) 29 A.I.R. 1942 Lab. 6, REVERSED. 

On an application for stay of execution, the ap- 
pellate Court granted stay if the appeUants furnished 
security in the form*of a charge upon immovable 
proj^rty. U executed a security bond which stated 
I (CT^) stand surety for H and other (appellants).” 

It further provided as follows ; “and agree that . 

my moveable and immovable properties detailed 
hereunder shall be liable”: 

security bond limited the scope of 
the habihty to proceedings against the properties 
speci6ed only, thus creating a charge on them ex- 
cluding all personal liability. Hence unsecured pro- 
perty could not be sold in enforcement of the bond • 
(’42) 29 A.I.R. 1942 Lah. 6, REVERSED. 

[P 93 C 21 

P. V. Subba Rao and R. Parikh — ^ 

<?• m ci , ^ ^ Appellants. 

btr T. Sirangman and J. M. Parikh — 

for Respondent 2. 

Sir Madhavan Nair This is an appeal 

from a decree of the High Court of Judicature 
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at Lahore dated 16th May 1941, ^hich affirmed 
a decree of the Court of the Subordinate 
Judge, First Class, Montgomery, dated 29th* 
May 1939, and dismissed the plaintiffs’ suit. 

The appeal arises oirt of a suit instituted 
by the plaintiffs— appellants before the Board 

for setting aside the sale and for x^ossession 

of the properties mentioned in the plaint 
which were sold by Court in execution of a 
decree, by reason of a surety bond executed 
by their father Uttam Chand in the circum- 
stances mentioned below. The properties in 
dispute have been found to be ancestral. 

The main question arising for decision in 
this appeal is whether the above-mentioned 
surety bond creates or gives rise to a personal 
liability on Uttam Chand. 

Uttam Chand and Dogar Chand, shown in 
the pedigree given below, were two separated 
Hindu brothers. Kesar Chand and Ram Lai 

appellants l and 2 — are the sons of Uttam 

Chand; Chand Kishan — api)ellant 3 — is the 
son of Kesar Chand and grandson of Uttam 
Chand. Uttam Chand and the three api^el- 
lants constituted a joint Hindu family. Dogar 
Chand died leaving a widow, and three minor 
sons, Hans Raj, Soban Lai, and Des Raj. 

MACHHI RAM 


Uttam Chand Dogar Chand 

(defendant 1) | 

respondent 1 i 


Kesar Chand Ram Lai 

(plaintiff 1) (plaintiff 2) 

appellant 1 appellant 2 

Chand Kishan 
(plaintiff 3) 
appellant 3. 


Hans Raj Sohan Lai Des Raj 

On 1st July 1927, respondent 2, Nand Lai, 
obtained a preliminary mortgage decree 
against the minor sons of Dogar Chand, re- 
presented by their guardian Uttam Chand, on 
the basis of a mortgage executed by their 
mother, for Rs. 7743, with interest and costs. 
This decree was made final on 2l3t January 
1928. Hans Raj and his brothers through their 
guardian appealed to the High Court against 
the decree, and prayed for a stay of the exe- 
cution of the proceedings which had been 
taken by the decree-holder. The stay asked 
for was granted by Coldstream J. who passed 
the following ^rder on lith May 1928. : 

“Mr, Anant Ram [Counsel for Nand Lai] asks 
that his clients may in any case bo secured by a 
charge upon immovable property against loss if the 
sale is stayed. I think this is a reasonable argument 
and, having in view all the circumstances, I order 


that the property be not sold if the petitioners 
can furnish security in the form of a charge upon 
immovable property to the satisfaction of the exe- 
cuting Court for paying to the decree- holder in the 
event of the failure of their appeal, the amount by 
which the price fetched by the mortgaged property 
when sold under the decree falls short of the amount 
then found due to the decree-holder under the pro- 
visions of the final decree 

Thereupon Uttam Chand executed a security 
bond on 31st July 1928, in the following form, 
after stating that the High Court had called 
upon him to file a security bond to the effect 
that if the decree money and costs, etc., are 
not recovered in full from the land he would 

be liable to make good the deficiency: 

“Hence I hereby stand as surety for Hans Raj 
and others, minors, judgment-debtqrs, and agree 
that in the event of the appellate Court s decision 
being against the judgment-debtors, my moveable 
and immovable properties, detailed hereinafter, 
shall be liable for making good the deficiency, if the 
sale proceeds of the hypothecated property are not 
sufficient to meet the demand, i. e., the amount 
which may then bo found duo from the judgment- 
debtors according to the decision.’* 

The above statement is followed by a list of 
some items of moveable property, though their 
security was not called for, and three itepas 

of immovable property. 

The appeal before the High Court was 
compromised, and the Court passed a mort- 
gage decree in terms of the compromise, pro- 
viding that the property should remain under 
attachment and that “the security furnished 
by the surety shall also stand.” 

As the mortgage debt was not paid in time, 
the decree-holder took out execution and had 
the mortgaged property sold. As the decree 
debt was not realised in full by the sale, the 
four items of proi^erty involved in the suit, 
which included only one item of secured pro- 
perty, were sold in execution, as before his 
liability had occurred Uttam Chand had 
transferred almost all the prox^erties included 
in the security bond. As stated by the Sub- 
ordinate Judge, 

“it 13 common ground between the parties that the 
whole of the property in dispute is outside the scope 
of the security bond executed by Uttam Chand ex- 
cepting the house which was purchased by Gebla 
Rnm, defendant 3.” 

Barring this house, the other properties were 
purchased by Nand Lai, the decree-holder 
and resix)ndents 4 to 9 have purchased differ- 
ent x^lots of land from him after the execution 
sale had been confirmed in his favour by the 
executing Court. It is admitted that Nand 
Lai has paid Rs. 646-5-0 in discharge of two 
mortgages on the land purchased by him in 
the course of the execution. 

Their Lordships will now proceed to con- 
sider whether the sale of the properties in 
dispute found to be ancestral, in enforcement 
of the security bond executed by Uttam 
Chand, is valid in law and binding on the 
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appellants, his sons and grandson. The liability 
of the appellants is sought to he based on the 
pious obligation imposed on a Hindu son to 
pay his father’s debts. In this connexion it 
may be stated that the appellants did not 
allege that the debt said to have been incurred 
by Uttain Chand for which the properties 
have been sold is an immoral one , nor did 
the respondents allege that it was raised for 
the benefit of the family. 

The Subordinate Judge held that the secu- 
rity bond was an instrument of charge only 
and did not create any i^ersonal liability, that 
Uttam Chand had laid himself open to per. 
sonal liability by reason of his having ad- 
mittedly transferred a major portion of the 
properties included in the bond, that the sale 
of properties not covered by the security bond 
was justified by the principle expressed in 
S.68 (l) (c), T. P. Act, which says that 

"the mortgagee has a right to sue for the mortgage 
money , . . . , "where the mortgagee is deprived of 
the whole or part of his security by or in conse- 
quence of the wrongful act or default of the mort- 
gagor" 

and that he was competent to charge family 
property by the execution of the security 
bond as the rule of Hindu law forbidding 
alienations of family property or the creation 
of charges thereon except for family necessity 
or for an antecedent debt of the father did not 
apply to charges created by the father as 
surety. In the result, he dismissed the appel- 
lants’ suit. Th? learned Judges of the High 

Court disagreeing with the Subordinate Judge 
held that 

"on a true construction of the security bond, Uttam 
Chand bad undertaken personal liability, and that 
it is not possible at that stage to re-open the execu- 
tion proceedings by holding that no such liability 
could be enforced.’^ 

The latter ground appears to be based on the 
reasoning stated at the close of the immedi- 
ately preceding paragraph of the judgment 
that 

"the executing Court acted on the assumption that 
Uttam Chand had undertaken a personal liability 
and this assumption does not appear to have been 
challenged at any stage of the proceedings," 

but it must be noticed that the sons and 
grandson of Uttam Chand have a valid right 
of challenging that assumption by instituting 
a suit if they can make out a proper case. In 
the view which the learned Judges took, which 
they^thought was “sufficient to conclude the 
case”, the question of pious obligation did not 
seem to them to arise for decision; however, 
they did not consider it, but nothing turns 
upon that now. Before passing, it may be 
mentioned that the learned Judges were not 
prepared to accept the view of the trial Court 
that the executing Court would in any case 


have been entitled to act as it did by virtue 
of the provisions of S.C8, T. P. Act. 

Mr. Subba Rao, the learned counsel for the 
appellants, contended before the board that 
Uttam Chand was not personally liable under 
the terms of the security bond, and that in 
reality there was no debt due by him out- 
standing in consequence of which family pro- 
perty, either secured or unsecured, could be 
sold. The main question for their Lordships 
to consider is whether the security bond im- 
poses any personal liability on Uttam Chand, 
for unless this is established first, properties 
other than those covered by the security bond 
can in no event be validly sold. It was argued 
by Sir Thomas Straugnian that the expres- 
sion “I stand surety for Hans Raj and others” 
appearing at the commencement of the ope- 
rative portion of the deed to which their 
Lordships have already called attention, 
means 1 promise to jmy, and imports per- 
sonal liability. The argument is not without 
some force, but their Lordships have, after 
careful consideration, come to the conclusion 
that the statement which immediately follows 
the expression referred to. namely, “and agree 
that . . . my moveable and immovable pro- 
perties detailed hereunder shall be liable” 
qualifies it and limits the scope of the liabi- 
lity to proceedings against the properties spe- 
cified only, thus creating a charge on them 
excluding all personal liability. That this is 
the proper construction that should be put 
upon the document appears to be clear from 
the order passed by Coldstream J. when he 
stayed the execution of the decree. That order 
states clearly that the property should not be 
sold if the petitioners can furnish surety “in 
the form of a charge upon immovable pro- 
perty” and it was complied with by Uttam 
Chand by executing the bond in question. 
Their Lordships pointed out in A. I. R. 1932 
P.C. 131,^ where the construction of a security 
bond executed in pursuance of an order pas- 
sed by the Court arose for decision that it 
“must be considered in the light of the order 
directing security to be given.” Read in the 
light of Coldstream J.’s order, there can be no 
doubt that the obligation undertaken by 
Uttam Cband was merely confined to the ex- 
tent of the properties charged by him for the 
satisfaction of the amount. Another argument 
urged by the learned counsel in support of his 
contention, viz., that the appropriate form of 
the bond in a case of this kind, as may he 
seen from App. G, Civil B. C., would clearly 
provide for a personal liability, and that the 
ord^ for furnishing security must therefore 

(’32) 19 A. I. R. 1932 P. C. 131 : 136 I. C. 629 

^.C.), Raja Raghunandan Prasad Sing v. Raja 
Kirtyanand Singh. 
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be construed as having been made with re- 
ference to such a form, overlooks the fact that 
the order of the Court is perfectly clear, and 
what their Lordships are called upon to do is 
to construe a specific document with reference 
to its specific terms, and if need be in the 
light of the Court’s order which, as they have 
already stated, is not open to any doubt. The 
next argument, that the inclusion of the move- 
able properties in the deed would suggest that 
Uttam Chand had thereby undertaken per- 
sonal liability, cannot bo accepted as the 
terms of the document do not impose any such 
hability and nothing is known as to why 
those items were included in the deed. The 
last argument advanced in this connexion, 
that even if there is no personal liability ori- 
ginally incurred by Uttam Chand under the 
stipulations of the security bond, be became 
personally liable as he had transferred a major 
portion of the property included by him in 
the security bond, should also be disallowed 
as it was not made clear to their Lordships 
how in the present case the privilege confer, 
red by s. 68, T. P. Act, on a mortgagee to sue 
for money can be availed of by a charge 
holder, in proceedings in execution of a decree, 
!without resorting to a suit, assuming that the 
:Security has been impaired by the conduct of 
^Uttam Chand which itself is open to some 
doubt. For these reasons, their Lordships hold 
that as it is not shown that Uttam Chand has 
made himself personally liable for the amount 
that remained due to the decree-holder there 
was no debt duo from him, and it follows 
therefore that the unsecured property in ques- 
tion cannot be validly sold in enforcement of 
the security bond. The same is the position 
with regard to the secured property also. To 
make the ancestral property liable, there must 
in reality be a debt due by the father. In the 
present case, the security bond was executed 
not for the payment of any debt due by 
Uttam Chand, but for payment of a debt 
which was due from third parties. Unless 
there w’as a debt due by the father for which 
the security bond w'as executed, the doctrine 
of pious obligation of the sons to pay their 
father’s debt cannot make the transaction 
binding on the ancestral property. 

For the foregoing reasons their Lordshij's 
are of opinion that this appeal should be al- 
lowed and that the decrees of the Courts in 
India should be set aside and that it should be 
declared that the security bond dated Slst July 
1928 executed by Uttam Chand in Nand Lai 
V. Hans Raj and others is not binding on the 
appellants or on the properties comprised 
therein; that the sale proceedings in execution 
of the decree of defendant 2 in Nand Lai v. 
Hans Raj and others relating to the joint 


family properties of the appellants and defen- 
dant 1 (described in para. 4 and list A of the 
plaint) are null and void and (a) the pur- 
chasers at the auction sales, namely, Nand 
Lai and Gebla Ram defendant 3 and (b) the 
alienees of Nand Lai, namely, defendants 4 
to 9 acquired no title to the said properties; 
that each of defendants 2 to 9 do put the ap- 
pellants and defendant 1 in possession of such 
of the properties described in para. 4 and list A 
of the plaint as he may be possessed of ; so 
far as defendant 2 is concerned on being paid 
Rs. 646-5-0; and that defendants 2 ' to 9 should 
pay the appellants the costs of this appeal 
and their costs incurred in the High Court 
and the Court of the Subordinate Judge, First 
Class, Montgomery. It is said that defendants 
2 to 9 have been in possession of the proper- 
ties and have deprived the appellants’ family 
of possession and enjoyment of the same and 
that it is just and right that they should ac- 
count for the profits received or which might 
have been received by them. Their Lordships 
think that whatever rights the appellants may 
have in this respect should be claimed by 
them in a separate suit which will not be 
barred by these proceedings. Their Lordships 
will humbly advise His Majesty accordingly. 

R.K. Appeal alloived. 

Solicitors for Appellants — Lainhert £0 White. 
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Privy Council Appeal No. 87 of 1944. 

• • Criminal P. C. (1898), Ss. 496-502 and 
561A — Bail cannot be granted in inherent power 
— Leave to appeal granted by Privy Council — 
Still High Court cannot grant bail. 

Chapter 39 of the Code together with S. 426 con- 
tains a complete and exhaustive statement of the 
powers of a High Court in India to grant bail, and 
excludes the existence of any additional inherent 
power in a High Court relating to the subject of bail. 
Section 501 A of tho Code confers no powers. It 
merely safeguards nil existing inherent powers pos- 
sessed by a High Court necessary (among other pur- 
poses) to secure the ends of justice. [P 98 C 1] 

Tho only granting of bail which is referred to in 
that chapter (which consists of Ss, 496 to 602 inclu- 
sive) is the granting of bail to accused persons. 
There is no reference therein to the granting of bi\il 
to persons who have been tried and convicted, Tho 
Code confers no power on a High Court to grant ball 
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in the case of a convicted person except under 
S. 42C. Hence, a High Court in India has no power 
to grant bail to a person who has been convicted 
and sentenced to imprisonment, and to whom His 
Majesty in Council has given special leave to appeal 
against his conviction or sentence : Case law refer. 

[P 97 Cl, 2] 

D. N. Pritt and S. P. Khambatta — 

_ ^ for Appellants. 

B. J . McKnenna — for the Crown. 

Lord Russell of Killowen This appeal 

raises an important question, viz., whether a 
High Court in India has power to grant bail 
to a person who has been convicted and sen- 
tenced to imprisonment, and to whom His 
Majesty in Council has given special leave to 
appeal against his conviction or sentence. The 
questions which arise for consideration in such 
a case are of such a nature that they can only, 
their Lordships think, be properly dealt with 
by some authority in India possessing either 
knowledge of the relevant facts, or the means 
of_ acquiring that knowledge; but whether a 
High Court in India has power to grant bail 
in the circumstances indicated is a matter 
upon which divers views have been expressed 
in the Courts in India, and which comes be- 
fore the Board for the first time, in the fol. 
lowing circumstances : The appellants were 
convicted under s. 120B read with s, 420, Penal 
Code, and sentenced to terms of rigorous im- 
prisonment. On appeal, the High Court of 
Lahore upheld the convictions but altered the 
sentences. The appellants, having obtained 
special leave from His Majesty in Council to 
appeal from the judgments of the High Court, 
applied to the High Court of Lahore to be re.’ 
leased on bail. Their application v.'as dismis. 
sed. From that dismissal they now appeal by 
special leave to His Majesty in Council. The 
application was dismissed upon the ground that 
the Judicial Committee had given no direction 
that an application for bail should he made 
to the High Court. It will be convenient at 
the outset to review briefly the decisions in 
India. In the year 1900, the High Court of 
Madras held (in a case in which special leave 
to appeal had been granted) that it had power 
to make an order for release on bail pending 
the decision of the appeal : see 24 Mad. 161.^ 
On the petition for special leave, and applica- 
tion for bail had also been made, when the 
Judicial Committee stated that any such ap- 
plication must be dealt with by the High Court. 
The case was argued before the High Court 
on the footing that the High Court could act 
under S.498, Criminal P. C., (herein referred 
to as the Code). The judgment simply states ; 

In our opinion this Court has jurisdiction to 
ffiake an order in this case releasing the accused on 
bail pending the decision of the Privy Council." 

(01)24 Mad, 161, Queen-Empress v. Subrah- 
mania Ayyar. 


In the year 1908 in 15 P.R.Cr. 1908 at p. 50^ 
the Chief Court, which had previously dismis. 
sed an appeal from their convictions by the 
accused persons, dismissed an application by 
them to be released on bail pending the hear- 
ing of a petition by them to His Majesty in 
CouncU for special leave to appeal. The appli- 
cation seems to have been based on s.498 of 
the Code; but it was held that S. 498 “does not 
refer to a case where the Court is functus 
officio, but refers to cases where the Court has 
still some power left as regards the sentence 
of the accused,” and that the Court had no 
power to release the accused on bail. In Febru- 
ary 1923, the case in 50 Cal. 585^ came before 

the High Court of Calcutta. A convicted per- 
son applied under S. 493 of the Code for a stay 
of execution of the sentence pending the hear- 
ing of a proposed application to His Majesty 
in Council for special leave to appeal. It was 
decided that the High Court had no jurisdic- 
tion under s. 498. The Chief Justice indicated 
that the High Court might have had jurisdic- 
tion by reason of cl. (4i) of the (jourt’s Letters 
Patent if the case had come within that clause, 
which it did not. Richardson J. distinguished 
the Madras case on the ground that in that 
case special leave to appeal had already been 
obtained. He was of opinion that the Court 
had no jurisdiction under S.493 to grant bail 
pending an application for special leave to 

^ . was fpnctus officio, and 

had no seisin of the case. Nor had the Court 
any inherent jurisdiction. He pointed out, 
however, that it was open to the Local Govern- 
ment to suspend the sentence under s. 401 of the 
Code. On 2 nd April 1923, the Code of Criminal 
Procedure (Amendment) Act, 1923 , came into 
force by which there was added to the Code 
S. 561A which runs thus : 

“56iA. Nothing in this Code shall be deemed to 
limit or affect the inherent power of the High Court 
to make such orders as may be necessary to give 
effect to any order under this Code, or to prevent 
abuse of the process of any Court or otherwise to 
secure the ends of justice." 

In 1926, in 49 ALL. 247* the High Court of 
Allahabad held that “a High Court has cer- 
tainly inherent jurisdiction to stay execution 
of its own order when the ends of justice re- 
quire it.” It refused to grant bail at that stage 
because special leave to appeal had not yet 
been obtained; a petition had been lodged but 
had not been heard by the Judicial Commit- 
tee. The applicant, however, was told to apply 
again when leave to appeal had been granted. 

I n 1936 another case came before the High 

2. ( 08) 15 P, R, Cr. 1908 at p. 50, Diwan Chand v. 
King-Emperor. 

3 . (’24) 11 A. I. R. 1924 Cal. 64 : 50 Cal. 585 : 72 
I. C. 362, Tulsi Telini v. Emperor. 

4 . (’27) 14 A. I. R. 1927 All. 97 : 49 All. 247 ; 98 
I. C. 593, Emperor v. Ram Sarup. 
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Court of Calcutta, viz.. I.L.R. (1037) 1 Cal. 464,^ 
in -which it was held that after disposal of a 
criminal appeal the High Court is functus 
officio and has no seisin of the case, and can- 
not grant bail to a convicted person before 
leave to appeal has been granted by His 
Majesty in Council. The decisions in 24 Mad. 
IGl^ and 49 ALL. 247^ were distinguished on 
the ground that they were decisions given on 
the footing that leave to appeal had been or 
would be obtained. The application for bail 
had been refused by the High Court of Cal- 
cutta, who gave their reasons at a later date. 
Cunliffo J. in his judgment mentions the fact 
that in the interval a suspension order had 
been made by the Local Government under 
S. 401. Henderson J. (differing from the view 
expressed in the Allahabad case) was of opi- 
nion that S. 5G1 A had no reference to bail, which 
was a matter specifically provided for by the 
Code itself. It appears (from the judgment of 
Blacker J. in a later case) that, special leave 
to appeal having been subsequently obtained, 
a Single Bench Judge did in fact grant bail 
to Babu Lai Chokhani. 

In the same year the matter came under 
the consideration of the High Court of Nagpur 
in I.L.R. (1937) Nag. 236.“ The High Court, on 
an appeal from an acquittal, had convicted a 
person charged with an offence under S. 420, 
Penal Code. He applied for bail ponding an 
application to His Majesty in Council for 
leave to appeal. It was held that after signing 
judgment convicting the accused the High 
Court was functus officio, and had thereafter 
no pow'er to release him on bail unless special 
leave to appeal was granted. The application 
was therefore refused “for the present,” be- 
cause no directions had been received from 
their Lordships of the Privy Council. Bose J. 
who delivered the judgment of the Court, 
repudiated the idea of the High Court posses, 
sing any inherent jurisdiction to grant bail. 
The question of bail had been expressly dealt 
with by the Code, "and although the matter 
of bail pending an appeal to the Judicial 
Committee is not there, its provisions on the 
subject must be regarded as exhaustive.” 

Finally in 1937 an application for bail was 
made to the High Court of Lahore by a con- 
victed person who had obtained si-KJcial leave 
to appeal from His Majesty in Council; but 
no direction had been given ns to applying 
for bail to the High Court. It W'as decided 
that once the High Court had passed orders 
in a criminal appeal it -u’as functus officio and 
had no seisin of the case, but that the seisin 

5 . (’36) 23 A.I.R. 193G Cal. 809 : I.L.R. (1937) 1 Cal. 

461: IGG I.C. G12, Rabu Lai Chokhani v. Emperor. 

6. (*37) 21 A. I. R. 1937 Nag. 181 : I. L. R. (1937) 

Nag. 23G: 167 I. C. 373, Rashiruddin v. Emperor. 


might be revived when the Judicial Committee 
gave leave to appeal and directed the High 
Court. Blacker J. in delivering judgment said 
that he had no power to grant bail because 
in granting leave to appeal the Judicial Com- 
mittee had given no direction to apply to the 
High Court for bail. He dismissed the appli- 
cation but stated : 

“It can in my opinion be revived if the petitioner 
obtains and produces any direction from their Lord- 
ships of the Privy Council in the matter which would 
authorize this Court to go into the question of bail.” 

In the present case, the appellants’ appli- 
cation to be released on bail pending the deci- 
sion of their appeal to His Majesty in Council 
■u'as dismissed by the High Court of Lahore 
(following the last mentioned case) on the 
ground that their Lordships had given no 
“direction to the High Court to entertain an 
application for bail.” 

From this review of the authorities in India, 
it would appear that the various views which 
have prevailed may be summarised thus *. (l) 
if leave to appeal has been obtained from His 
Majesty in Council and the Judicial Committee 
has said that an application for bail must be 
dealt w'ith by the High Court the High Court 
will have power under S. 498, of the Code to 
release a convicted person on bail pending the 
bearing of the api^eal; (2) the High Court has an 
inherent power to do so if special leave to appeal 
has been obtained fi'om His Majesty in Council; 

(3) the High Court possesses no inherent 
power as regards bail, (l) after disposal of a 
criminal appeal by the High Court it is functus 
officio, has no longer any seisin of the case, 
and cannot grant bail to a convicted person 
unless special leave to appeal has been obtained 
from His Majesty in Council; (6) in addition 
there must also be a direction received from 
"their Lordships of the Privy Council”; (6) 
the High Court’s seisin of a criminal case, and 
its power to grant bail under S. 493 of the 
Code, is revived when the Judicial Committee 
gives leave to appeal and directs the High 
Court. Their Lordships are unable to recognise 
any proceeding or conduct on their part in 
the past which can be properly described as a 
"direction to a High Court to entertain an 
application for bail.” When any suggestion 
of bail has been mooted on behalf of a suc- 
cessful petitioner for special leave to api^jal 
against his conviction, their Lordships have 
always refused to consider the matter, and 
have no doubt at times said that the question 
of bail could only be proixu-ly and satisfactorily 
dealt with in India. But they have never 
given any formal direction to a High Court 
on the matter, nor has any reference to bail 
loon made in Ordeis in Council granting leave 
to appeal. 
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Moreover, their Lordships find it impossible 
to appreciate how any suggestion or direction 
by them in regard to an application for bail 
to the High Court, made or given when they 
decide to advise His Majesty that special leave 
to appeal from a sentence or conviction should 
be granted, can in any way determine or afi'ect 
the question under consideration on this appeal. 
The High Court either does possess power to 
grant bail in the given circumstances or it 
does not. If it possesses the power it possesses 
it independently of any suggestion or direction 
made or given by their Lordships. If it does 
not possess it, no suggestion or direction m^-de 
or given by their Lordships could confer such 
a power. So far as any decision in India is 
based upon the fact that such a suggestion 
was made or direction given, or that no such 
suggestion was made or direction given, it 
cannot be supported on that ground alone. 

There remains for consideration the ques- 
tion whether the alleged existence of a power 
in a High Court to grant bail in the stated 
circumstances can be established on other 
grounds. If it exists, it must be either because 
it was conferred on the High Courts by the 
Code, or because it is one of those inherent 
powers which are referred to in S. 561A of the 
Code. So far as the provisions of the Code 
are concerned, their Lordships can discover 
nothing therein to justify the view that any 
such power is thereby conferred on a High 
Court. The question of bail is dealt with in 
Tart 9 of the Code ("Supplementary Provi- 
sions”) under chap. 39 which is entitled "Of 
Bail.” The^ only granting of bail which is 
referred to in that chapter (w’hich consists of 
Ss. 496 to 502 inclusive) is the granting of bail 
to accused persons. There is no reference 
therein to the granting of bail to persons who 
have been tried and convicted. It is true that 
in the Indian decisions, S. 498 seems to have 
been treated as though it included cases in 
which persons already convicted were con- 
cerned ; but any such view seems to their 
Lordships to be a misapprehension based upon 
a mistaken reading of a few words which 
occur in that section. The section runs thus : 

*u* amount of every bond executed under 

this Chapter shall be fixed with due regard to the 
circumstances of the case, and shall not be excessive* 
and the High Court or Court of Session may, in 
any case, whether there be an appeal on conviction 
or not, direct that any person be admitted to bail, 

or th&t the bail required by a police-officer or Magis- 
trate be reduced.” 

Two things must be observed in relation to 
this section. The only bonds "executed under 
this chapter are executed by persons whe are 
accifted (not convicted) persons; and the words 
whether there be an appeal on conviction or 
not” merely qualify or relate to the words "in 


any case, and only mean that all accused 
persons are within the section whether their 
case is appealable on conviction or not. In 
truth the scheme of chap. 39 is that Ss. 496 and 
497 provide for the granting of bail to accused 
persons before trial, and the other sections of 
the chapter deal with matters ancillary or 
subsidiary to that provision. The only provi-,’ 
sion in the Code which refers to the grant ofl 
bail to a convicted person is to be found in 
S. 426. ' Section 42G forms part of chap. 3 i of 
the Code which is entitled "Of Appeals" and 
IS included in Part 7 of the Code ( ‘Of Appeal, 

Deference and Devision”). The section is in 
these terms : 

4^6. (1) Pending any appeal by a convicted person, 
the appellate Court may, for reasons to be recorded 
by It m writing, order that the execution of the 
sentence or order appealed against be suspended and 
also, If be is in confinement, that he be released on 
bail or on his own bond. 

^o^ferred by this section on an 
appellate Court may be exercised also by the High 
Court in the case of any appeal by a convicted 
person to a Court subordinate thereto. 

(3) When the appellant is ultimately sentenced to 
imprisonment penal servitude or transportation, the 
time during which he is so released shall be excluded 
m computing the term for which he is so sentenced. 

A consideration of s.426 reinforces the 

view that S. 493 has no reference to convicted 

persons; for, if they were covered by S. 498, ifc 

would confer upon the Court of Session a 

power to grant bail to a convicted person 

appealing to the High Court, a power which 

under S.42G is confined to the High Court 

Their Lordships feel no doubt that the Code 

confers no ix)wer on a High Court to grant 

bail in the case of a convicted person, and the 

fact that he has obtained leave from His 

Majesty in Council' to appeal from his con- 

viction or sentence makes no difference in this 
regard. 

If such a power exists in a High Court it 
can only be as a power inherent in a High 
Court, because it is a power which is neces- 
sary to secure the ends of justice. It must 
be observed that, as decided by Hallett J., 
after a careful and exhaustive review of the 
authorities, that no such ^inherent power 
exists in the High Court of Justice in this 
country ; ( 1944 ) 1 k. b. 532.^ In a case (re- 
ported only in the "Weekly Notes”) Branson J. 
appears to have made an order granting bail 
to a prisoner (in this country) who had been 
sentenced to six months’ imprisonment in 
Cyprus but had been given leave by His 
Majesty in Council to appeal : ( 1932 ) w. N. 

The order, however, seems to have been 
made with the consent of the Secretaries 
of State for Home Affa irs and for the Colonies 

7. (1944) 1 K. B. 532, Ex parte Blyth. 

®* (1932) 74 L. J. M. C. 440 : 1932 W N 27*> 
Sutton V. Reg. ' ‘ 
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and cannot he relied upon a3 any authority 
for the view that a Judge of the High Court 
has any inherent power to grant bail in the 
circumstances indicated. When such power 
exists it is statutory. It is perhaps conceiv- 
able that such an inherent power might exist 
in the High Courts in India, but historically 
it would seem unlikely in view of the provi- 
sion found in the early Charters, which confer 
powers on the Judges in India by reference 
to the powers of the Justices of the Kings 
Bench in England in terms such as the 

following : 

“and to have such jurisdiction and authority as 
Our Justices of Our Court of King’s Bench have and 
may lawfully exercise within that part of Great 
Britain called England, as far as circumstances will 

admit.” 

Section 561A of the Code confers no powers. 

It merely safeguards all existing inherent 
powers possessed by a High Court necessary 
(among other purposes) to secure the ends of 
justice. But other difficulties exist in the way 
of establishing that any such inherent power 
exists in a High Court. A power to grant bail 
to convicted persons would, if exercised, in- 
terrupt the serving of the sentence; the period 
of bail might even cover the whole of its term. 

A power to grant bail would not include a 
power to exclude the period of bail from the 
term of the sentence : that this is so is shown 
by the fact that it was necessary to enact 
the special provision which is contained in 
sub-s. (3) of S. 426 of the Code. Under these 
conditions, the exercise of a power to grant 
bail would, in the event of the appeal being 
unsuccessful, result in defeating the ends of 
justice. Moreover, in the same event it would 
result in an alteration by the High Court of 
its judgment, which is prohibited by S. 369 of 
the Code. Finally their Lordships take the view 
that chap. 39 of the Code together with S. 426 
is, and was intended to contain a complete 
and exhaustive statement of the powers of a 
High Court in India to grant bail, and excludes 
the existence of any additional inherent power 
in a High Court relating to the subject of bail. 
They find them^lves in agreement with the 
views expressed by Richardson J. Henderson J. 
and Bose J. in the three cases referred to 

earlier in this judgment. 

It may well be that the case of an appeal 
from a High Court to His Majesty in Council 
was not within the contemplation of the 
framers of the Code. It may well be that a 
power to grant bail in such a case would be a 
proper and useful power to vest in a High 
Court. Their Lordships fully appreciate the 
propriety and utility of such a power, exercis- 
able by Judges acquainted with the relevant 
facts of each case, and (if exercised) with 
power to order that the bail period be excluded 


from the term of any sentence. But in their 
Lordships’ opinion this desirable object can 
only be achieved by legislation. In the mean- 
time there is a section of the Code to which, 
pending legislation, recourse may be had, and 
by means of which the ends of justice may be 
secured, viz., S. 401 which enables the Provin- 
cial Government to "suspend” the execution 
of a sentence. As hereinbefore appears recourse 
has been had to this section on previous 
occasions. For the reasons indicated, their 
Lordships will humbly advise His Majesty 
that this appeal fails and should be dismissed. 
In. view of the general importance of the 
question which has been raised and decided 
their Lordships make no order as to the coats 

of this appeal. . 

^ Appeal dtsmtssea. 

Solicitors for Appellants— Ky. S. L. Polak & Co. 
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Sir Madhavan Nair. 

Governor-General in Council 
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Provhice of Madras. 

Privy Council Appeal No. 14 of 1944; lederol 
Court Appeal No. 1 of 1943. 

(a) Government of India Act (1935), Sch. 7$ 
Lists I, II and III— Not name but real nature of 
tax is determining factor. 

It is not the name of the tax but its real nature, 
its ‘‘pith and substance” as it has sometimes been 
said, which must determine into what <^^^61017 it 
falls. ^ y 

(b) Government of India Act (1935), Sch. 7, 
Lists I and II — If no fair reconciliation, former 

prevails. 

If the legislative powers of the Federal and Pro- 
vincial Legislatures, which are enumerated m List^L 
and List II of Sch. 7, cannot fairly ^0 
the latter must give way to the former, L* 19^ J 

(c) Government of India Act (1935), Sch, 7, 
List I, No. 45— "Excise" explained. 

A duty of excise is primarily a duty levied upon a 
manufacturer or producer in respect of the commo- 
dity manufactured or produced. It is a tax ui«n 
goods not upon sales or the proceeds of saleof go^a. 
(•42) 29 A.I.R. 1942 F. C. 33. Rel. on. [P 101 C 21 

(d) Madras General Sales Tax Act (9 of 1939)— 
Act is not ultra vires Provincial Legislature. 

Entries No. 45 of the Federal List and No. 48 0 ! 
the Provincial List can fairly be reconciled, and 
hence the validity ot the Madras 
cannot successfully be challenged. [P 101 L aj 

Sir W. Monckton and B. J. McKenna — • 

for Appellant. 

J. M. Tucker and IT. 0. Robertson — 

for Respondent. 
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Lord Simonds. — This appeal is brought 
by the Governor-General in Council from a 
decree made by the Federal Court of India 
in its original jurisdiction on 17th March 1942. 
In proceedings commenced in that Court 
against the respondent, the Province of Madras, 
the appellant claimed that the Madras Act, 
9 of 1939, known as the Madras General Sales 
Tax Act of 1939 and hereafter referred to as 
“the Madras Act,” in so far as it purports to 
levy a tax on first sales in Madras of goods 
manufactured or produced in India is, except 
in respect of certain excepted goods, ultra 
vires and beyond the competence of the 
Legislature of the respondent. The Federal 
Court dismissed the appellant’s suit following 
its previous decision in an appeal from the 
High Court of Madras in a suit in which the 
present respondents were appellants and a 
firm called Boddu Paidanna and Sons were 
respondents and the validity of the same pro- 
visions of the same Act was in issue. This 
case will be referred to as the Boddti Pat- 
danna case} 

The legislative powers of the Federal and 
Provincial Legislatures respectively are de- 
fined in the Government of India Act, 1935 , 
sometimes called “The Constitution Act,” and 
it will be convenient to refer to them before 
examining the provisions of the impugned 
Madras Act. 

Section 100, Constitution Act, provides as 
follows : 

(1) Notwithstanding anything in the two next 
succeeding sub-sections the Federal Legislature has, 
and a Provincial Legislature has not, power to make 
laws with respect to any of the matters enumerated 
in List I in Sch. 7 to this Act (hereinafter called the 
‘Federal Legislation List’). 

(2) Notwithstanding anything in the next suc- 
ceeding sub-sections the Federal Legislature, and, 
subject to the preceding subsection, a Provincial’ 
Legislature also, have power to make laws with res- 
pect to any of the matters enumerated in List III in 
the said Schedule (hereinafter called the ‘Concurrent 
Legislative List’). 

“(3) Subject to the two preceding sub-sections, the 
Provincial Legislature has, and the Federal Legisla- 
ture has not, power to make laws for a Province or 
any part thereof with respect to any of the matters 
enumerated in List II in the said Schedule (herein- 
after called the “Provincial Legislative List.”) 

(4) The Federal Legislature has power to make 
laws with respect to matters enumerated in the 
Provincial Legislative List except for a Province or 
any part thereof.” 

Entry No. 45 of the Federal Legislative 
List is as follows : 

45. Duties of excise on Tobacco and other goods 
manufactured or produced in India except [there 
lollow certain exceptions].” 

1. Revorted in (’42) 29 A.I.R. 1942 F. C. 33 ; 

*^2 : 1942 F.C.R. 90 : 

200 I, C. 551 (F.C.), Province of Madras v. Boddu 
Paidanna & Sons, 


Entry No. 48 of the Provincial Legislative 
List is as follows : 

“48. Taxes on the sale of goods and on advertise- 
ments.” 

It is upon these two entries respectively 
that the parties rely, the respondent contend, 
ing that Entry No. 48 of the Provincial Legis- 
lative List authorises and justifies. the impugned 
provisions of the Madras Act, the appellant 
contending that so far as those provisions 
purport to impose a tax on first sales they in 
effect impose a duty of excise and are there- 
fore an encroachment upon the power given 
exclusively to the Federal Legislature by 
Entry No. 45 of the Federal Legislative List. 
Before further considering the provisions of 
the Constitution Act it will be convenient to 
examine somewhat closely the Madras Act. 
For in a FederaFconstitution, in which there 
is a division of legislative powers between 
Central and Provincial Legislatures, it appears 
to be inevitable that controversy should arise 
whether one or other Legislature is not 
exceeding its own, and encroaching on the 
other's, constitutional legislative power, and in 
such a controversy it is a principle, which 
their Lordships do not hesitate to apply in 
the present case, that it is not the name of the 
tax but its real nature, its “pith and substance” 
as it has sometimes been said, which must 
determine into what category it falls. 

The Madras Act which received the assent 
of the Governor of Madras on 4th June 1939 , 
is entitled “An Act to provide for the levy of 
a general tax on the sale of goods in the 
Province of Madras.” Its preamble recites 
that it IS expedient to provide for the levy of 
a general tax on the sale of goods in the 
Province of Madras. By s. 1 it is provided 
^at this Act may be called “The Madras 
General Sales Tax Act; 1939.” and that it is 
to extend to the whole of the Province of 
Madras. The rest of the Act does not bely its 
title or its declared purpose. Section 2 con- 
tains a number of definitions of which it is 
necessary to refer only to the following : 

“(6) ‘dealer’ means any person who carries on the 
business of buying or selling goods. 

(?i) sale’ with all its grammatical variations and 
cognate expressions means every transfer of the pro- 
perty in goods by one person to another in the 
course of trade or business for cash or for deferred 
payment or other valuable consideration but does 

not include a mortgage hypothecation charge or 
pledge* ^ 

(i) ‘Turnover’ means the aggregate ilmount for 
which goods are either bought or sold by a dealer 
whether for cash or for deferred payment or other 
valuable consideration provided that the proceeds of 
the sale by a person of agricultural or horticultural 
produce grown by himself or grown on any land in 
which he has an interest whether as owner, usufruc- 
tuary mortgagee, tenant or otherwise, shall be ex- 
cluded from his turnover. 
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"Explanation Subject to such conditions and 

restrictions, if any, as may be prescribed in this 
behalf : 

‘(i) the amount for which goods are sold shall 
include any sums charged for anything done by the 
dealer in respect of the goods sold at the time of or 
before the delivery thereof ; 

‘(ii) any cash or other discount on the price al- 
lowed in respect of any sale and any amount refun- 
ded in respect of articles returned by customers shall 
not be included in the turnover. 

‘(iii) where for accommodating a particular cus- 
tomer a dealer obtains goods from another dealer 
and immediately disposes of the same to the said 
customer, the sale in respect of such goods shall be 
included in the turnover of the latter dealer but not 
in that of the former’.” 

A 

Section 3, the taxing section, provides as 
follows : 

‘‘3 (1) Subject to the provisions of this Act, every 
dealer shall pay in each year a tax in accordance 
with the scale specified below : (a) If his turnover 
does not exceed 20,000 rupees. 5 rupees per month, 
(b) if his turnover exceeds 20,000 rupees, one half 
of one per cent, of such turnover. Provided that 
any dealer whose turnover in any year is less than 
10,000 rupees shall not bo liable lo pay the tax 
under this sub-section for that year : 

Provided further (1) that in respect of the same 
transaction of sale, the buyer and the sellers shall 
not. both be taxed but only one of them, as shall be 
determined by the rules made in this behalf under 
sub-s. (2) shall be taxed thereon and (2) that when 
the amount for which any goods were bought by a 
dealer has been included in his turnover the amount 
^for which the same goods were sold by him shall not 
be included in his turnover for the purposes of this 
Act.’ 

(2) The turnover for all the purposes of this 
Act shall be determined in accordance with, and the 
tax sliall bo assessed, levied and collected in such 
manner and in such instalment as may be prescribed 
by the Rules made by the Provincial Government 
in this behalf. 

(3) Subject to any rules made under sub-s. (2) 
the assessing authority may fix the turnover of any 
dealer in any year at the amount of bis turnover in 
the previous year.” 

Sections 4 and 5 provide for exemption 
from the tax imposed by S. 3 of certain 
clas.scs of goods and S. G for taxation of the 
sale of hides and skins whether tanned or un- 
tanned only at such single point in the series 
of sales by successive dealers as might he 
prescribed. Section 7 provides for a rebate of 
one-half of the tax levied on sales of certain 
goods for delivery outside the Province, S. 8 
for the licensing and exemption of agents. 
Other sections provide the necessary adminis- 
trative machinery for the assessment and 
collection of a tax on sales. Section 19 pro- 
vides that the Provincial Government may 
make rules to carry out the purposes of the 
Act. 

Under s. 3 (2) of the Madras Act, the Pro- 
vincial Government made rules which are 
called “The Madras General Sales Tax (Turn- 
over and Assessment) Rules, 1939” and under 
S. 19 further rules which are called "The 
Madras General Sales Tax Rules, 1939.” To 


these rules which are of an elaborate and 
comprehensive character it is unnecessary to 
refer except to note that under Rule 4 (i) of 
the first-mentioned rules the gross turnover of 
a dealer for the purposes of the rules is to be 
the amount for which the goods are sold by 
him except that under Rule 4 (2) in the case 
of certain goods therein enumerated the gross 
turnover is to be the amount for which the 
goods are bought. Their Lordships have 
thought it desirable to refer to the provisions 
of the Madras Act in this detail in order to 
emphasise its essential character. Its real 
nature, its “pith and substance,” is that it 
imposes a tax on the sale of goods. No other 
succinct description could he given of it except 
that it is a “tax on the sale of goods.” It is in 
fact a tax which according to the ordinary 
canons of interpretation appears to fall pre- 
cisely within Entry No. 48 of the Provincial 
Legislative List. 

It is necessary then to consider the contention, 
which in the Boddu Paidanna 'case'- found 
favour with the High Court of Madras, that 
the Madras Act so far as it imposes a tax on 
first sales of goods manufactured or produced 
in India is ultra vires the Provincial Legisla- 
ture. This contention is thus clearly stated in 
the appellant’s formal reasons on the present 
appeal : (l) a tax on the manufacturer or pro- 
ducer of goods on the first sale thereof is a 
duty of excise, (2) under the provisions of the 
Constitution Act the appellant has, and the 
respondent has not, power to impose a duty 
of excise, (3) the provisions of Entry NO, 48 
in the Provincial Legislative List must *be 
construed subject to the provisions of Entry 
NO. 45 in the Federal Legislative List. The 
third reason thus stated rests on the opening 
words of S. 100 (1), Constitution Act, “Not- 
withstanding anything in the two next suc- 
ceeding sub-sections” and the opening words 
of S. 100 (3) “subject to the two preceding 
sub-sections.” Their Lordships do not doubt 
that the effect of these words is that, if the 
legislative powers of the Federal and Pro- 
vincial Legislatures, which are enumerated 
in List 1 and List 2 of Sch. 7, cannot fairly 
be reconciled, the latter must give way to the 
former. But it appears to them that it is 
right first to consider whether a fair recon- 
ciliation cannot be effected by giving to the 
language of the Federal Legislative List a 
meaning which, if less wide than it might in 
another context bear, is yet one that can pro- 
perly bo given to it, and equally giving to 
the language of the Provincial Legislative 
List a moaning which it can proj^ei'ly bear. 
In this connexion it must in the first place 
he observed that the contention of the appel- 
lant involves doing violence to the language 
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of Entry No. 48 of the Provincial Legislative 
List. For if his contention is upheld, the 
plain words “Taxes on the sale of goods” 
must be read as if the words “other than the 
first sale of goods manufactured or produced 
in India” were added by way of qualification. 
Bearing in mind first that the problem of the 
division of taxing power in a Federal Con- 
stitution was in general no new one and that 
the framers of the constitution must in parti- 
cular have been well aware of the contro- 
versies that had arisen in regard to “excise” 
and taxes on first or other sales, and, secondly, 
that the contention of the appellant would 
remove from the range of Provincial taxation 
goods which had not been in the past, nor 
were likely in the future to be, the subject of 
an excise duty, their Lordships would be re- 
luctant to adopt such a construction if any 
other was fairly open to them. The validity 
of the appellant’s first reason must therefore 
be examined in order to see whether the Lists 
can be reconciled not by doing violence to 
the language of the Provincial List but by 
giving some other than the meaning and 
efiect, for which the appellant contends, to 
the relevant words of the Federal List. 

Their Lordships would first observe (con- 
curring herein in the cogent reasoning of the 
Federal Court in the Boddu P<xid(iuua, case^) 
that little assistance is to be derived from the 
consideration of other Federal Constitutions 
and of their judicial interpretation. Here there 
is no question of direct and indirect taxation 
nor of the definition of specific and residuary 
powers. The Indian constitution is unlike any 
that have been called to their Lordships’ 
notice in that it contains what purports to be 
an exhaustive enumeration and division of 
legislative powers between the Federal and 
Provincial Legislatures. Where there is such 
an enumeration, the language of the one list 
may be coloured or qualified by that of the 
other. The problem is different when on the 
one hand there are specific, and on the other 
residuary, powers. 

The appellant’s fundamental contention is 
that the power to impose a duty of excise, 
which is given to the Federal Legislature 
alone by Entry no. 45 of the Federal List, 
entitles that Legislature and no other to impose 
a tax on first sales of goods manufactured or 
produced in India. No other meaning, it is 
contended, can fairly be given to the words 
duty of excise” than one which includes a 
tax on the first sales of such goods. If such a 
construction involves that violence must be 
done to the plain meaning of Entry No. 43 of 
the Provincial List, that, it is said, is contem- 
plated and safeguarded by the opening words 
of section lOO (l). 


To their Lordships this contention does not 
appear well-founded. The term “duty of excise” 
is a somewhat flexible one : it may, no doubt, 
cover a tax on first and perhaps on other sales : 
it may in a proper context have an even wider 
meaning. An exhaustive discussion of this 
subject, from which their Lordships have 
obtained valuable assistance, is to be found 
in the judgment of the Federal Court in 1939 
P. C. R. 18." Consistently with this decision, 
their Lordships are of opinion that a duty of 
excise is primarily a duty levied upon a 
manufacturer or producer in re.spect of the 
commodity manufactured or produced. It is a 
tax upon goods not upon sales or the proceeds 
of sale of goods. Here again their Lordships 
find themselves in complete accord with the 
reasoning and conclusions of the Federal Court 
in the Boddu Paidanna case?- The two 
taxes, the one levied upon a manufacturer in 
respect of his goods, the other upon a vendor 
in respect of his sales, may, as is there pointed 
out, in one sense overlap. But in law there is 
no overlapping. The taxes are separate and 
distinct imposts. If in fact they overlap, that 
may be because the taxing authority, imposing 
a duty of excise, finds it convenient to impose 
. that. duty at the moment when the exciseable 
article leaves the factory or workshop for the 
first time upon the occasion of its sale. But 
that method of collecting the tax is an accident 
of administration : it is not of the essence of 
the duty of excise which is attracted by the 
manufacture itself. That this is so is clearly 
exemplified in those excepted cases in which 
the Provincial, not the Federal, Legislature 
has power to impoge a duty of excise. In such 
cases there appears to be no reason why the 
Provincial Legislature should not impose a 
duty of excise in respect of the commodity 
manufactured and then a tax on first or other 
sales of the same commodity. Whether or not 
such a course is followed appears to be merely 
a matter of administrative convenience. So by 
parity of reasoning may the Federal Legis- 
. lature impose a duty of excise upon the 
manufacture of exciseable goods and the Pro- 
vincial Legislature impose a tax upon the sale 
of the same goods when manufactured. 

It appears then to their Lordships that the 
competing Entries No. 45 of the Federal List 
and No. 48 of the Provincial List may fairly be 
reconciled without adopting the contention of 
the appellant, and that the validity of the 
Madras Act cannot successfully be challenged. 
Their Lordships would again emphasise that in 
coming to this conclusion they have regarded 
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Kar F C 6 : 1939 F. C. B. is (F.'c.): la 
Central Provinces and Berar Sales of Motor Spirit 
and Lubricants Taxation Act No. 14 of 1938. 
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substance not form. The tax imposed by the 
Madras Act is not a duty of excise in the 
cloak of a tax on sales. Lacking the charac- 
teristic features of a duty of excise such as 
uniformity of incidence and discrimination in 
subject-matter, it is in its general scope and 
in its detailed provisions a ‘‘tax on sales.” 
Their Lordships mustj not he taken as ex- 
pressing any view upon the validity of any 
measure upon the substance of which a diffe- 
rent opinion might be formed. For the reasons 
already stated, their Lordships are of opinion 
that this appeal must be dismissed and they 
will humbly advise His Majesty accordingly. 

R.K. Appeal dismissed. 

Solicitors for Appellant — Solicitor, India Office. 

Solicitors for Respondent — E. F. Turner & Sons. 
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(From Patna) 

19th March 1945 

Lords Thankerton, Macmillan and 

SiMONDS, Sir Madhavan Nair and 
Sir John Beaumont 

Veeradhi Birahar Sri Pratapa Bam. 
chandra Ananga Bhima Deo Kesri 
Gajapati — Appellant 

V. 

Sri Chakrapani Deo — Bespondent. 

Privy Council Appeal No. 42 of 1942; Patna 
Appeal No. 2 of 1941. 

Custom — Orissa zamindari — Personal savings 
of zamindar do not become accretions to estate. 

There is no custom among the Oriya zamindars 
in general, and in the Bodokhemidi estate in parti- 
cular, that the personal savings of the zamindar 
become accretions to the impartible estate upon his 
death. [P 102 C 2; P 103 C 1] 

Sir T. Strangman and C. Bagram — 

for Appellant. 

li. Rxtson — for Respondent. 

Sir John Beaumont. — This is an appeal 
from an appellate judgment and decree of the 
High Court of Judicature at Patna, dated 2lst 
December 1940, which modified, in favour of 
the appellant, a judgment and decree of the 
District Judge of Gamjam-Puri dated I7th 
March 1937. The appellant is the natural son 
and heir of his father, who was a Khetriya by 
caste and the owner of an impartible estate 
in Orissa known as the Bodokhemidi Estate. 
The respondent is the illegitimate son of the 
appellant’s father by a regularly kept concu- 
bine, and the question raised in the suit is as 
to the respondent’s right to maintenance out 
of his father’s estate. The respondent’s mother 
died a few days after his birth, and the res- 
pondent was brought up under the care of a 
foster-mother. By an order of the late zamin- 
dar dated 5tb May 1917, the respondent was 
given the income of 40 acres of land for his 


maintenance. It appears that he was given 
also a monthly allowance of Rs. 43-8-0 for 
pocket money, personal servants, and domestic 
expenses, but that out of the 40 acres of land 
the income of 10 acres was given to the foster- 
mother. After the death of the late zamindar, 
the estate came under the management of the 
Court of Wards, the appellant being then a 
minor, and remained under such management 
until 1st December 1930, when it was handed 
to the appellant. By an order of the Court of 
Wards dated 29th September 1923, the respon- 
dent was given a cash allowance of Rs. lOO 
monthly in lieu of the allowances he had 
received during the lifetime of his father, and 
he continued to receive this allowance until 
1st December 1930, when the estate was handed 
to the appellant. When the appellant took 
over charge of the estate he discontinued the 
allowance to the respondent, and denied the 
right of the respondent to receive any allow- 
ance whatsoever. Accordingly, on 31st July 
1933, the respondent instituted this suit claim- 
ing maintenance past and future. The only 
question which has been argued before their 
Lordships’ Board was that raised in issue 5 in 
the trial Court, which was in these terms ; 

“Is there any custom among the Oriya Zamindars 
in genera), and the defendant’s family in particular, 
that the personal savings of the zamindar become 
accretions to the impartible estate upon bis death ?“ 

The trial Judge answered this issue in the 
following terms : 

“No such custom has been proved, nor has any 
attempt been made to prove it. I find this issue in 
the negative.” 

Having regard to his findings on this and 
the other issues, the learned Judge awarded to 
the respondent maintenance at the rate of 
Rs. 250 a month, and directed that the main- 
tenance be made a charge on the properties 
described in the plaint schedule. On appeal 
to the High Court, the only question raised 
appears to have been as to the quantum of 
the maintenance, which the Court reduced 
from Rs. 250 a month to Rs. 150 a month. In 
other respects the decree of the lower Court 
was upheld. Before their Lordships’ Board it 
has been contended by the appellant that the 
learned trial Judge failed to consider the 
evidence led by the appellant upon issue 5. It 
is true that the learned Judge was in error in 
saying that no attempt was made to prove the 
alleged custom. The Ruling Chief of Seraikella 
was examined on commission, and he stated 
that the savings and the accretions of the 
holder of an impartible estate in Orissa either 
moveable or immovable went to his successor. 
But the examples cited by the witness in 
support of his opinion are derived from Indian 
States, and districts outside Orissa, where the 
customs may, or may not, be the same as those 
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affecting zamindan estates in Orissa. Their 
Lordships agree that the custom relied upon 
13 not proved. This is sufficient to dispose of 
the appeal, but their Lordships would add that 
they are by no means satisfied that, even if 
the custom were proved, it would dispose of 
the respondent’s claim, regard being had to 
the manner in which the late zamindar and 
the Court of Wards dealt with the respondent 
and to the lack of satisfactory evidence as to 
the property out of which his allowances were 
provided. However, their Lordships need not 
discuss this aspect of the matter, nor need 
they deal with the question, expressly left open 
by the High Court, whether an illegitimate 
son can be maintained out of an impartible 
^tate. Their Lordships will humbly advise 
His Majesty that this appeal be dismissed. The 
appellant must pay the costs of the appeal. 

Appeal dismissed. 

Solicitors for Appellant - Hy. S. L. Polak d Co. 
Solicitors for Respondent— DowgZns Grant d Bold. 
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(From Oudh : (^42) 29 A. I. B. 1942 

Oudh 381) 

19th March 3945 

Lord Thankerton, Sir Madhavan 
Nair and Sir John Beaumont 

Kunwar Bajendra Bahadur Singh — 

Appellant 

V, 

Mr, J ustice Kunwar Dalip Singh _ 

T5 • ^ . Respondent. 

1 Council Appeal No. 7 of 1944 ; Oudh Ap- 
peal No. 16 of 1942. P 

(a) U. P. Encumbered Estates Act (25 of 19^4 
as amended in 1939), S. 14-“Contract made in 
course of transaction,’* explained. 

contract for a mortgage is usually preceded by 
negotiations m which the amount to be advanced^ 
rate of interest, and the nature of the security are 
arranged, and when such negotiations result in a 
mortgage contract the contract can be correctly des- 

transaction : 

approved. ^ 

(b) U. P. Encumbered Estates Act (25 of 1934 
prior to amendment of 1939), S. 14 — Interest. * 

vested into interest eon- 

gWen rth??T eS® beiSg 

T fr'n [P 105 Cl] 

J . M. Pankh and R. Parikh — for Appellant. 

Sir H. Cunliffe and L. M. Jopling — 

bir John Beaumont. — This is an appeal 

trom a judgment and decree dated I3th April 
1942, of the Chief Court of Oudh at Lucknow, 
wffich modified a judgment- and decree dated 
25th May 1938, as amended by a judgment and 


decree dated 9th May i940, of the Special 
Judge, First Grade, Barabanki, under the 
Lnited Provinces Encumbered Estates Act, 
1934 (hereinafter referred to as “the 1934 Act”)! 
The questions raised in the appeal relate to 
the construction and effect of the 1934 Act as 
amended by the United Provinces Encumbered 
Estates Amendment Act, 1939 (hereinafter 
called “the 1939 Act”). The facts giving rise to 
the appeal are not in dispute. 

On 23rd January 1912 , Raja Raghuraj- 
Bahadur Singh borrowed Es. 5 , 00,000 from 
Raja Sir Harnam Singh, carrying interest 
compoundable half-yearly on the terms of a 
mortgage deed. On 20 th October 1915 , Raja 
Raghuraj Bahadur Singh executed a fresh 
mortgage (hereinafter referred to as “the 
mortgage of 1915 ”) in favour of Ra'ja Sir 
Harnam Singh, in substitution for the mort- 

gage of 1912 for securing Es. 5,71,490-13-9 

carrying interest at 6 per cent, per annum 
payable on 3oth June and 3lst December in 
each year, with a provision that if any half 
yearly instalment of interest was not paid on 
the due date it should be added to principal 
and carry interest at the rate of c per cent 
per annum. The rate of interest was subse.' 
quently raised, but nothing turns upon this 
Un 8th January 1926, Raja Bir Harnam Singh 
obtained a preliminary decree on the mort- 
gage of 1915 which decree was made final on 
26th February 1927. In the year 1925, the 
mortgagor having died, his sons divided the 
estate and liabilities between themselves One 
of the brothers paid off his share of the mort- 

mortgage of 1915, and on 
17th October 1929. the other son, namely the 

appellant, Kunwar Rajendra Bahadur Singh, 
executed a ^fresh mortgage (hereinaftei^ re- 
ferred to as the mortgage of 1929”) in favour 
ot Raja Sir Harnam Singh to secure the ap- 
pellants share of the mortgage debt amount- 
mg to ES. 7,60,108-11-9. Interest was to be 
payable at the rate of 7 per cent, per annum 
and there was a provision for capitalising in- 
terest in arrear similar to that in the mort- 
gage of 1915. In February 1935 , a decree for 
sale was made of the property comprised in 
tne last mentioned mortgage. 

In April 1935, the Act of 1934 came into 
operation. By s. 4, the right is given to any 
landlord who, or whose immovable property 
IS encumbered by private debts, to make an 
application to the Collector of the District re. 
questing that the provisions of the Act be ap. 
plied to him. The CoUector is required to 
forward the application to the Special Judge 
appointed under the Act. Section 14 provides 
or the hearing of the application by the 
bpecial Judge. Sub-sections (4) (a), ( 5 ) and (6) 
are in the following terms : 
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“(4) In esamining each claim the Special Judge 
.^hall iiave and exercise all the powers of the Court 
in which a suit for the recovery of money due would 
lie and shall decide thequestions in issue on tbesame 
principles as those on which such Court would decide 
tliem, subject to the following provisions namely : 

(a) the amount of interest held to be due on the 
date of application shall not exceed that portion of 
the principal which may still be found to be due on 
the date of application. 

(5) For the purpose of ascertaining the principal 
under cl. (a) of sub s. (4) the Special Judge shall 
treat as principal any accumulated interest which 
has been converted into principal at any statement 
or settlement of account, or by any contract made in 
the course of the transaction before 31st December 
1910. 

(G) For the purpose of ascertaining the principal 
under cl. (a) of sub-s. (4) the Special Judge shall not 
treat as^ principal any accumulated interest which has 
been converted into principal at any statement or 
settlement of accounts or by any contract made in 
the course of the transaction after 31st December 
1910.” 

The effect of the Act seems to be that the 
Special Judge has to ascertain the principal 
sum due at the date of the application and, 
in so doing, disallow all interest capitalised, 
at any rate, after 31st December 1916. Once 
the principal sum has been so ascertained, it 
follows that the balance of the amount due, 
so far as the whole debt consists of capital 
and interest, and (Excluding other sums which 
may be due, e. g.. for costs, charges and 
expenses, is attributable to interest, of which 
the amount recoverable is limited to a sum 
equal to the principal. On 30th October 193G, 
application under the Act was duly made and 
it is not contended that such application was 
out of time. The Special Judge determined 
the application on 25th May 1938. Ho held 
that of the amount secured by the mortgage 
of 1929, the principal sum comprised in the 
mortgage of 1915 represented principal and 
the balance interest. He then apportioned the 
principal sum between the present appellant 
and his brother in the proportions in which 
they had divided the liability under the mort- 
gage of 1915 between them and on that basis 
he fixed the principal due by the appellant 
at Rs. 3,45,291-8-9, and held that the appellant 
w'as liable for payment of that sum for prin- 
cipal and a further sum of the same amount 
for interest. He also allowed certain sums for 
costs and fixed the total amount for which the 
appellant was liable at Rs. 7,02,140.8-6. On 
29th September 1938, the appellant presented 
a memorandum of appeal to the Chief Court 
of Oudh against this decision but, before the 
appeal came on for hearing, the Act of 1939 
was passed on 30th September 1939. That Act 
provided, in S. 14, that in S. 14 of the 1934 
Act, for the words and figures “before De- 
cember 3lst, 1916“ in sub-s. (5) the w’ords and 
figures “on or before December 81st, 1916” 


should be substituted, and an explanation was 

added to sub-s. (5) in these terms ; 

“Interest which on or before 31st December 1916, 
became part of the principal under the express terms 
of the original contract shall, for the purpose of this 
section, be deemed to be principal.” 

By s. 22 a new section, No. 20A, was added 
after S. 20 of the 1934 Act which so far as 
material provided, that notwithstanding any- 
thing in thfe 1934 Act, if in the determination 
of any claim under the provisions of S.T4 any 
interest had not been treated as principal 
solely on the ground that it was converted 
into principal on Slst December 1916, or on 
the ground that it was converted into prin- 
cipal on or before 31st December 1916, in ac- 
cordance with an express term in the original 
contract the amount due under such claim 
should be re-determined in accordance with 
the provisions of the Act. The reason for the 
insertion of the explanation to S. 14, sub-s. (5) 
of the 1934 Act would seem to have been that 
the Chief Court of Oudh. in 14 Luck. 480^ had 
decided that the contract referred to in sub- 
s. ( 5 ) w^as a contract entered into after the 
original mortgage and did not include a pro- 
vision for converting interest into principal 
contained in the original mortgage. This case 
will be considered later in this judgment. 

On 9th May 1940, an application was made 
under S. 20A, sub-cl. 4 of the 1939 Act to re- 
open the decision of the Special Judge of 
25th May 1938. The application came before 
another Special Judge who added to the prin- 
cipal sum allowed by his predecessor unpaid 
interest which became payable between the 
date of the 1915 mortgage and 31st December 
1916 , and held that the amount to which 
the claimant mortgagees were entitled w’as 
Rs. 7,37,715-12-6. In fixing this amount, the 
learned Judge, apparently by inadvertence, 
omitted to include the costs allowed by his 
predecessor. 

The appeal to the Chief Court against the 
order of 25th May 1936, came on for hearing 
on 13th April 1942, and was treated as an 
appeal both against the order of 25th May 
1938, and the order of re.dotermiuation of 
9th May 1940. The api>eal was dismissed, and 
cross objections asking for the costs allowed 
at the first hearing and omitted by inadver- 
tence on the ro- determination were allowed. 
In dismissing the appeal, the learned Judges 
of the Chief Court expressed the view that the 
principal sum allowed by the first Special 
Judge was at too low a figure. Their Lord- 
shij^ have felt some difticulty in following the 
view's of the learned Judges of the Chief Court 
upon this point, but as there was no appeal 
again st the amount at w’bicb the principal 

1. '(’39) 26 A. I. R. 1939 Oudh 110 : 14 Luck. 430 : 

170 I. C. 925, Sundar Lai v. Kama Zohra Begum. 
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sum had been fixed by the Special Judge the 
observations were unnecessary for the deter- 
mination of the appeal and need not be fur- 
ther considered. 

On this appeal the only point which has 
been seriously argued is that the amendments 
to the 1934 Act made by the 1939 Act are ultra 
vires in so far as they are retrospective, by 
reason of the provisions of s. 292, Government 
of India Act, 1935. That section provides : 

“Notwithstanding the repeal by this Act of the 
Government of India Act, 1915, but subject to the 
other provisions of this Act all the law in force in 
British India immediately before the commencement 

^ shall continue in force in 

British India until altered or repealed or amended 

by a competent Legislature or other competent 
authority.” 

The argument is that if a law be altered 
retrospectively it has, in efi'ect, not continued 
in force until altered by a competent Legis- 
lature. Their Lordships find it unnecessary 
to determine this question because, in their 
view, retrospective provisions of the 1939 Act 
have no effect on the rights of the parties to 
Ibis litigation. In their Lordships* view the 
case in 14 Luck. 430^ is open to serious criticism. 
The Court in that case discussed with some 
precision the meaning of the word "course*’ 
in the expression "in a contract made in the 
course of the transaction” but they did not 
discuss the meaning of the word "transaction” 
and assumed it to refer only to the ultimate 
written contract. A contract for a mortgage 
is usually preceded by negotiations in which 
the amount to be advanced, rate of interest, 
and the nature of the security are arranged, 
and their Lordships think that when such 
negotiations result in a mortgage contract the 
contract can be correctly described as made 
in the course of the transaction. But however 
that may be, in the present case, the mortgage 
transaction unquestionably commenced in 1912 
when the original mortgage was entered into 
for which the mortgage of 1915 was substitut- 
ed. It seems to their Lordships clear that the 
mortgage of I9i5 was a contract made in the 
■course of the transaction within the meaning 
of s. 14 ( 5 ) of the 1934 Act and the first Special 
Judge was in error in not allowing capitalised 
interest under the mortgage of 1915 down to 
. and including 31st December 1916. It may be 
noticed that the Act of 1934 was silent as to 
interest converted into principal on 3ist De- 
cember 1916, and there was nothing in the Act 
to prevent effect being given to the contract 
between the parties as to such interest. But 
their Lordships agree with the Chief Court in 
thinking that the first Special Judge must be 
treated as having disallowed interest because 
it had been converted into principal on or 

■before 31st December 1916, in accordance with 
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the express term in the original contract, and 
the matter was therefore rightly re-determined 
by the second Special Judge under S. 20A of 
the 1939 Act. For these reasons their Lord- 
ships will humbly advise His Majesty that this 
appeal be dismissed with costs. 

Appeal dismissed. 

Solicitors for Appellant — Lambert and White. 

Solicitors for Eespondent— J/?/. S. L. Polak & Co. 


A. 1 . K. 1945 Privy Council 105 

(From Calcutta) 
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Loeds Thankeeton, Weight and 
Goddard, Sir Madhavan Nair 
AND Sir John Beaumont 

l^aniudra Chandra Lala — Appellant 

V. 

Mahaluxmi Bank Limited — 

Tj « ... , Eespondent. 

No Tof 19 ™ ® 

(a) Will-_Finding as to attestation and execu- 
tion IS one of fact. 

The finding that execution and attestation of the 
will was proved is a pure finding of fact 

C. P. C. _ tP 107 C 1] 

(’44) Chitaley, S. 100, N. 28 Pt. 3. 

(b) Will-Construction — Testator appointing 
his brother S as executor and giving power to 
his wife to adopt son from S — Appointment of S 
as executor held did not emerge until there was 

^ testator’s widow or failing adoption 

until S $ son attained majority. ^ 

The testator who bad no issues provided in his 
will that in case of his dying childless his wife should 
adopt three sons one after another but during the 
lifetime of one she should not adopt another and 
that the adopted son shall have to be taken from 
me testator s brother S and not from anybody else. 
When a son was taken in adoption he was to be the 

owner m possession of all the testator’s properties. 
The will further provided : “If no son be taken in 
adoption then the son of my brother 3, shall get all 
the properties in my share. If a son is taken in 
adoption, then until the said adopted son attains 
majority or if no son is taken in adoption then until 
the son of the said S attains majority, my brother S 
shall be the executor of this will and shall respect- 
fully provide maintenance to my wife adequately in 
a manner befitting a respectable lady” : 

Held that by the terms of the will the appoint- 
ment of 3 as executor did not emerge until there 
was adoption of a minor son, or, failing an adoption 
untilo sson attained majority. [P 106 C2;P 107 C 2] 

(c) Will _ Delay in applying for probate _ 
i^iiect or* 


Delay m applying for probate naturally gives rise 
to some suspicion but when the execution and attesta- 
tion of the wiH is proved the suspicion no longer 
operates. j-p q g] 

J . M. Pringle — for Appellant. 

Sir M. Cunliffe, J. M. Parikh and R. Parikli 

- _ _,i , — for Eespondent. 

Lord Thankerton — This is an appeal in 
forma pauperis by special leave from a judg- 
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ment and decree of the High Court of Judi- 
cature at Fort William in Bengal, dated 27th 
July 1937, which set aside the judgment and 
decree of the District Judge of Chittagong, 
dated 20th November 1934, and dismissed the 
appellant’s application for probate of the will 
of his paternal uncle, Girija Kripa Lala, who 
died on 1 st January 1904. In his application 
for probate, filed on 9th November 1933, the 
appellant, as executor, proiK)unds a will dated 
30th December 1903, two days before the death 
of the testator. The District Judge found for 
the execution and attestation of the will, and 
the High Court reversed this decision on a 
pure question of fact. The testator and his 
younger brother, Saroda, who is the father of 
the appellant, constituted a joint Hindu family 
governed by the Dayabhaga school of Hindu 
law. The testator left a widow, Srimati Bama 
Sundari, but no issue. At that date, the appel- 
lant, who was then two or three years old, was 
the only son of Saroda, though some years later 
another son was born to Saroda, who did not 
survive infancy. It is admitted that on the 
same 30th December 1903, the testator executed 
a deed of authority conferring on his widow 
power to adopt 

“three sons successively, one by one, one after the 
death of another, from among the existing and future 
SODS of my said full brother Saroda." 

It is admitted that the testator signed this 
deed which was written by Srimanta Ram 
Lala, who had been in the service of the family 
for many years, and was then its chief clerk, 
and that it was duly attested by five persons : 
(l) Ramesh Chandra Sen, a Small Cause 
Court Judge who died in 1922; (2) Saroda 
himself; (3) Chandra Mohan Dastidar, the 
testator's brother-in-law, who died about 1925; 
(4) Digamber Bhattacharjee, who was a pleader 
and the testator’s family lawyer, who had 
previously been tutor to Saroda; and (5) the 
testator’s doctor. Dr. Beni Mohan Das. The 
deed was registered on 6th February by the 
widow, who was identified by the witness Ishan 
Chandra Chowdhury. With the exception of 
Saroda, the names of the scribe and the attes- 
ting witnesses appear on the will in the same 
capacities. The material clauses of the will 
are as follows : 

“ (1) I am entitled to a moiety i, e., 8 annas share 
of the entire 16 annas of my ancestral and self- 
acquired immovable and moveable properties and of 
the moneys of the money-lending business eto., and 
I have been the owner-in-possession in the said 
manner in Ejmal. My brother Sriman Saroda Kripa 
Lala has been the owner-in-possession of the remain- 
ing 8 annas share. 

(2) I have no son or daughter living nor is there 
any likelihood of my getting any. If I die without 
any issue my wife Srimati Bama Sundari shall bo 
competent to take in adoption three sons one after 
another. But during the lifetime of one adopted son 
she shall not be competent to take another in adop- 


tion. If a son has to be taken in adoption, he shall 
have to be taken from my brother Sriman Saroda 
Kripa Lala. She shall not be competent to take a 
son in adoption from anybody else. 

(3) When a son has been taken in adoption my 
adopted son shall be the owner-in-possession of all 
the properties in my share down to bis sons, grand- 
sons, and so on in succession. My wife Srimati Bama 
Sundari shall live in joint mess with the adopted son 
and shall enjoy the profits of my estate as a respect- 
able lady. If there arises any misunderstanding 
with the adopted son then she shall be competent to 
live anywhere she desires separately and shall be- 
competent, up to the end of her lifetime, to realise 
from my adopted son an annuity at the i&te of 
Es. 100 per month either amicably or by law suit 
making my estate liable for the same. 

(4) If no son be taken in adoption then the son 
of my brother Sreeman Saroda Kripa Lala shall get 
all the properties in my share. If a son is taken in 
adoption, then until the said adopted son attains 
majority or if no son is taken in adoption then until 
the son of the said, Sriman Saroda Kripa Lala attains 
majority, my brother Sriman Saroda Kripa Lala 
shall be the executor of this Will and shall respect- 
fully provide maintenance to my wife, Srimati Bama 
Sundari adequately in a manner befitting a respect- 
able lady. If he does not so provide, or if my wife 
does not live in joint mess with them then she shall 
be competent to realise the said annuity from the 
executor either amicably or by law suit making my 
estate liable for the same. When the person entitled 
to the property mentioned in this Will attains 
majority, he shall be the executor of this Will. 

(5) My wife Srimati Bama Sundari shall not be 
competent to encumber any portion of the properties 
left by me in any manner or to make a sale or 
transfer thereof in any way. She shall only get the 
maintenance or annuity as aforementioned. To this 
effect on the above-mentioned terms I execute this 
Will in full possession of my senses and in sound 
mind and of my own accord. Finis." 

After the death of the testator, his widow 
took possession of the estate and obtained 
mutation in her own name in the land 
registers. She died in 1920 without having 
exercised her power of adoption, and Saroda 
took possession of the estate, and obtained 
mutation in his name. There seems littla 
doubt that the widow and Saroda successively 
dealt with the estate on the footing that there 
was no will, and it was during Saroda’s- 
possession that the respondent Bank obtained 
from him rights over the estate, which are 
now admitted as conferring on it a loCiis to- 
oppose the appellant’s application for probate. 

The learned trial Judge found that the will 
was reasonable, natural and proper in its 
terms, and that there was no suspicion inherent « 
in it that it did not express the mind of the 
testator. The learned Judges of the High' 
Court thought otherwise, mainly on the ground 
of the exclusion of Saroda. Their Lordships- 
agree with the trial Judge. Equally their 
Lordships are unable to find that any impro- 
bahility is involved in the execution of both 
documents; on this point they agree with the 
reasoning of the trial Judge. With regard toi 
the delay in the application for probate, this] 
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naturally gives rise to some suspicion, especially 
when taken along with the adverse action of 
the widow and Saroda, but if the learned 
trial Judge’s finding that the execution and 
attestation of the will was proved by the evi- 
dence he accepted, he is certainly right in 
saying that the suspicion no longer operates. 
The finding of the learned Judge as to execu- 
tion and attestation of the will is a pure 
Ifinding of fact, but the High Court have 
reversed it. It is therefore necessary to exa- 
mine with care the reasons given for this 
reversal. 

In. certain circumstances, the present case 
is unusual. In the first place, the execution 
on the same day of the deed of authority, 
which is admittedly genuine, and therefore 
has genuine signatures of the testator, and of 
all the attesting witnesses to the will, as also 
of the writer of both documents, is of impor. 
tance, as well their being both available for 
scrutiny by the Courts, including their Lord- 
ships. The only witness on this matter for 
the respondents, Mohim Chandra Guha, gave 
evidence to the effect that he had seen the 
testator three or four days before his death 
and that he had told him nothing about either 
the deed of authority or the will; but, in 
consequence of information given him by his 
mother-in-law, he questioned the testator about 

the authority to adopt, which he admitted, 
but the will was not mentioned. This evidence 
is valueless in face of the substantial body of 
evidence on which the trial Judge has relied. 
With the exception of the writer, Srimanta 
Lala, all the witnesses in the case gave their 
evidence before the trial Judge. Of the four 
attesting witnesses to the will two were dead 
and two gave evidence at the trial. The son 
of Eamesh Chandra Sen, who died in 1922, 
stated that the signature on both documents 
looked like the signature of his father, and 
the son-in. law of Chandra Mohan Bastidar, 
who died about 1925 or 1926, stated definitely 
that the signatures on both document were 
those of his father-in-law. The High Court 
take the evidence of the former of these two 
witnesses by itself, and hold that it did not 
prove that the will bears the signature of his 
father : but the evidence surely proves identity 
^ the signature with a genuine one. The 
High Court deal very summarily with the 
^idence of the son-in-law of Chandra Mohan 
Bastidar. In their Lordships’ opinion the evi- 
dence of this witness is valuable. The first of 

the attesting witnesses, who are alive, was Big- 
ambar Bhattacharji; the trial Judge thought 
he was evasive on certain points, affecting his 
private financial position, but accepted his 
evidence in so far as the factum of the will 
^ concerned. The High Court refused to 


accept any of his evidence, but in the opinion 
of their Lordships, they have given no suffi- 
cient reason for interfering with the conclu- 
sion of the trial Judge, who was in a much 
better position to judge of the credibility of 
this witness. In this view, the execution of 
t^he will by the testator and the signing of it 
by the attesting witnesses is amply proved. 
But, in their Lordships’ opinion, this conclusion 
is confirmed by their examination and com- 
parison of the admittedly genuine deed of 
authority with the will, as contemplated by 
S. 73, Evidence Act. Their Lordships are 
strongly impressed with the apparent identity 
m nature and age of the paper on which the 
two documents are written, and also with the 
apparent similarity of the ink; further, the 
signatures are very similar, with the one 
exception of the dissimilarity of the C of 
Chandra Mohan Bastidar, which was put to 
his son-in-law, but their Lordships agree with 
the learned trial Judge that this difference 
IS pnma facie inimical to the suggestion of 
forgery As regards identity in nature and 
&ge of the paper and similarity of the ink, it 
should be noted that the suggested forgery is 

supposed to have taken place nearly thirty 
years later. 

Some further observations should be made- 
the trial Judge thought the other living at- 
testing witness, Br. Beni Mohan Bas, who 
admitted his signature to the deed of autho. 
nty, deliberately refused to acknowledge his 
signature to the will, because of his financial 
relations with the respondent Bank. The High 
Court do no more than refer to the finding of 
the learned Judge, but it may be observed 
that even if the learned Judge’s opinion of 
this witness be disregarded, his evidence only 
amounts to non menini, as to an occurrence 
thirty years before. Their Lordships do not 
agree with the strictures of the Hi-^h Court 
on the evidence of the aged and infirm witness, 
brimanta Ram Lala. On the question of delay, 
their 'Lordships agree with the trial Judge 
that the necessity for probate did not arise 
till after the death of the widow, who had 
made no adoption. Contrary to the construe 
tion placed on it ‘by the High Court, their 
Lordships are of opinion that by the terms of 
the will the appointment of Saroda as executor 
did not emerge until there was adoption of a 
minor ^son, or, failing an adoption, until 
baroda sson attained majority. Further, their 
Lordships desire to point out that knowledge 
of the dishonest dealing with the property by 
baroda has not been brought home to the 
api^llant by evidence, and that Saroda’s 
dealings with the property are consistent with 
suppression of the will by him. Their Lord- 
ships are therefore of opinion that the finding 
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of the trial Judge as to the execution and 
attestation of the will should be restored and 
that probate should be granted to the appel- 
lant. This will not preclude the respondent 
r>ank from maintaining in any ordinary civil 
action by or against them, any rights in the 
property to which they may deem themselves 
entitled. Their Lordships will, accordingly, 
humbly advise His Majesty that the appeal 
should be allowed, that the judgment and 
decree of the High Court should be set aside, 
and that the judgment and decree of the 
District Judge should be restored. The respon- 
dent will pay the appellant’s costs on the 
pauper scale of this appeal and those in the 
High Court. 

g.n. Appeal allowed. 

Solicitors for Appellant — W . W. Box & Co. 

Solicitors for Respondent — Harold Shephard. 
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Lord Goddard, Sir Madhavan Nair 
AND Sir John Beaumont 

Srimati Renula Bose — Appellant 

V. 

Rai Manmatha Nath Bose and others 

— Respondents. 

Privy Council Appeal No. 25 of 1942 ; Bengal 
Appeal No. 46 of 1941. 

(a) Bengal Money-Lenders Act (10 of 1940) — 
Object and applicability of. 

The Act was passed to regulate and control 
money-lenders and money-lending transactions in 
Bengal and applies to loans made by any one and 
not only by professional money-lenders. [P 109 C 2] 

(b) Bengal Money-Lenders Act (10 of 1940), 
Ss. 28 and 29-T-Scope and applicability of. 

Sections 28 and 29 deal with the assignment of 
loans, where the relation of lender and borrower 
still exists, that is, while, the contract is still execu- 
tory. They do not apply where there has been a 
judgment. The contract is then merged in the judg- 
ment and the relationship between the parties is that 
of judgment-creditor and judgment-debtor and no 
longer that of lender and borrower ; ('36) 23 A.I.R. 
1936 P. C. 63, Bel. on. (P 109 C 2] 

(c) Bengal Money-Lenders Act (10 of 1940), 
S. 30 — Effect of. 

The effect of S. 30 is to afford a defence to a bor- 
rower as to the amount for which he is liable, and 
that is all that it does. It does not affect judgments 
already obtained, but merely provides that the 
amount of a judgment already obtained is to be 
taken into account in calculating the final amount 
for which a borrower may be liable. That section 
cannot of itself avail a judgment-debtor against 
whom a decree has been regularly obtained. 

(P 109 C 2; P 110 Cl] 

(d) Bengal Money-Lenders Act (10 of 1940), 
S, 36 — Power to re-open transactions extends to 
re-opening decree. 

Section 36 (1) does not specifically mention a 
judgment or decree as one of the matters which the 
Court may re-open, but it is clear that it is intended 
to give the Court that power. The drafting of the 


section is unfortunate and obscure, but inasmuch as 
by proviso 2 to sub-s. (1) it is enacted that in the 
exercise of its powers the Court shall not do any- 
thing which affects any decree other than a decree 
in a suit to which the Act applies, which was not 
fully satisfied by 1st January 1939 and as sub-s. (2) 
contains a variety of provisions as to what the Court 
may and may not do on re-opening a decree it is 
clear that the Legislature intended that the power 
of re-opening a transaction should extend to re- 
opening a decree obtained by a lender which had 
not been fully satisfied by 1st January 1939. 

[P 110 C 1] 

(e) Bengal Money-Lenders Act (10 of 1940), 

Ss. 30 and 36 — S. 30 if retrospective : (’41) 28 
A.I.R. 1941 Cal. 681, IlEVERSED. 

In one sense it may be true to say that S. 30 has 
no retrospective effect because all that the section 
by itself does is to give the borrower a defence as to 
quantum when sued. But when S. 30 is read with 
S. 36 it is clear that the relief given by S. 30 can 
be granted where relief under the Act is sought by a 
judgment-debtor in respect of a decree which had 
not been fully satisfied by 1st January 1939 and 
which must therefore have been obtained before the 
Act came into force: (’41) 28 A. I. R. 1941 Cal. 681, 
REVERSED. ' [P 110 C 2] 

(f) Interpretation of statutes — Words not in 
Act if can be read into it. 

It is contrary to all rules of construction to read 
words into an Act which are not there unless it is 
absolutely necessary to do so. [P HO C 2] 

p c. 

(’44) Chitaley, Preamble, N. 7, Pts. 19 and 20. 

• (g) Bengal Money-Lenders Act (10 of 1940), 

S. 36 — Declaration that judgment-debtor need 
pay no more under decree cannot be made under 
S. 42, Specific Relief Act or Civil P. C. — It can 
be made only under S. 36 : 45 C. W. N. 1091, 
REVERSED. 

Neither under S. 42, Specific Relief Act, nor 
under Civil P. C., can the Court make a declaration 
that the judgment-debtor need pay no more under 
a decree than the amount already paid. Such a result 
can only be reached by re-opening the decree under 
S. 36, Bengal Money-Lenders Act: 45 C.W.N. 1091, 
REVERSED. [P 110 C 2] 

• (h) Bengal Money-Lenders Act (10 of 1940), 

S. 36 (5) — Decree assigned before Act to bona 
fide assignee for value — No relief under Act can 
be given to judgment-debtor against assignee — 
That the decree is consent decree is immaterial: 
(’41) 28 A.I.R. 1941 Cal. 681, REVERSED. 

By reason of S. 36 (5) no relief under the Act can 
be granted to a judgment-debtor against a bona 
fide assignee for value of the decree where both the 
decree and the assignment took place before the Aot 
came into operation. The fact that the decree was 
made by consent is immaterial, as is also the fact 
that the amount was agreed : (*41) 28 A. I. R. 1941 
Cal. 681, J^EVERSED. [P 109 C 1, 2; P 110 C 1] 
Sir S. Cunhffe and W. W. K. Page — 

for Appellant. 

C. T. Le Quesne and J. M. Pringle — 

for Respondents. 

Lord Goddard. — The action out of which 
this appeal arises was brought by the plaintiffs, 
who are respondents 1-4, to obtain relief under 
the provisions of the Bengal Money-Lenders . 
Act, 1940, in respect of a mortgage dated 25 th 
May 1914, whereby all jiorsons interested in 
certain proj^rties mortgaged them to the 
Maharaja of Darbhauga to secure the sum of 
Rs. 6 lacs with interest at 6 per cent, per 
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annum. The facts were not in dispute and it 
is unnecessary to set out the title of the various 
parties. It is enough to say that from time to 
time various amounts were paiS to the mort- 
gagee in respect of the sums due under the 
mortgage and that on I2th June 1935, in an 
action which he instituted against the mort- 
gagors, a decree by consent was made in the 
action for some Rs. 4,58,058, the balance due 
to him under the mortgage, which together 
with the amount already paid would exceed 
double the amount originally advanced. On 
l7th September 1936, the Maharaja assigned 
the benefit of the decree and the benefit of the 
securities under the mortgage deed to the 
appellant who gave value therefor and on 2 nd 
February 1937, she obtained the leave of the 
Court to execute the decree. On 1st September 

1940, the Bengal Money-Lenders Act, 1940 , came 
into operation, and thereupon respondents 1-4 
mstituted proceedings in the High Court of 
Calcutta claiming relief under that Act. By 
this time more than twice the sum advanced 
had been paid either to the Maharaja or the 
api^llant, and the respondents claimed in the 
action a declaration that they were not liable 
to pay any more and also asked for repayment 
of money paid by them in excess of the amount 
aUowed by the Act, though this latter claim 
was not pursued at the trial. The case was 
heard before Edgley J., who dismissed the 
action on grounds to which reference will be 
made hereafter. On appeal his decision was 
^versed by the Appellate Division of the High 
Court (Derbyshire C. J. and Nasim Ali J.), 
who granted a declaration that the plaintiflfs 
m the action were not liable to make any 
further payments either under the mortgage 
or under the decree of I2th June 1935, or other 
wise. H is from this decree of the High Court 
that the present appeal is brought. 

The question for decision was conveniently 
summarised by Sir Herbert Cunliffe in these 
terms : Does the Act of 1940 enable the Court 
to afiford relief to a mortgagor under a mort- 
gage executed before the Act in respect of a 
final decree made by consent before the Act 
for the payment of an agreed amount of 
If interest and costs and assigned before 
the Act to a bona fide assignee for value where 
the rate of interest is well within the limits 
allowed by the Act ? Their Lordships would, 

opiiiion the fact 
that the decree was made by consent is im- 
material, as is also the fact that the amount 
was agreed. Nor do they think that the rate 
of interest in the present circumstances is 
material. It seems to them that the real ques- 
tion here is whether the Court can grant re- 
lief to a judgment-debtor for money lent 
against a bona fide assignee for value of the 


decree where both the decree and the assign- 
ment took place before the Act came into, 
operation. 

The Act NO. 10 of 1940, was passed to regu- 
late and control money-lenders and money- 
lending transactions in Bengal and applies to 
loans made by anyone and not only by pro- 
fessional money-lenders. Its main provisions 
so far as are material for present purposes 
are that maximum rates of interest are pres- 
cribed, and no borrower is to be liable to re- 
pay to a lender more than twice the amount 
of the principal advanced whatever the rate 
of interest may be. Provision bad naturally 
to be made for cases where the lender assign- 
ed his rights, and chap. 5 of the Act, Ss. 28 and 
29, deal with the assignment of loans. These 
two sections were meticulously examined by 
both the trial Judge and the Court on appeal, 
but, in the opinion of their Lordships, these 
sections have no application to the present 
case. They deal with the assignment of loans, 
where the relation of lender and borrower still 
exists, while, that is, the contract is still exe- 
cutory. They do not apply where there has 
been a judgment. The contract is then merged 
m the judgment and the relationship between 
the parties is that of judgment-creditor and 
judgment-debtor and no longer that of lender 
and borrower. If authority be needed for this 
proposition, which is really elementary, it will 
be found in the case referred to by Edgley J. 
in 63 I. A. 114^ at p. 124. The section which 
gives relief to the borrower is s. 30 . That sec- 
tion so far as is material is as follows : 

“Notmthstanding anythiDg^contained in any law 
for the time being in force, or in any agreement, 

(1) no borrower shall be liable to pay after the 
commencement of this Act ^ ^ 

(a) any sum m respect of principal and interest 
which together with any amount already paid or 
included in any decree in respect of a loan exceeds 
twice the principal of the original loan . . . whether 
such loan was advanced or such amount was paid or 
such decree passed or such interest accrued before or 
after the commencement of this Act.” 

The effect of this section is to afiford a defence 

to a borrower as to the amount for which he 

is liable, and that is all that it does. It does 

not affect judgments already obtained, but 

merely provides that the amount of a judg- 

ment already obtained is to be taken into 

account in caloulating the final amount for 

which a borrower may be liable. So, if for 

instance the original loan were for Es looo 

and the principal and interest were payable 

by instalments, and a decree had been obtained 

for Bs. 500, not more than Es. i500 could be 

obtained under any subsequent decree. That 

section therefore cannot of itself avail a judg- 

1. (’^36) 23 A.I.R. 1936 P. C. 63 : 15 Pat. 210 • 63 

* Deti Pmsid^®" - 
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ment-debtor against -whom a decree has been 
regularly obtained and remains unreversed. 

Section 30 however provides for the reopen- 
ing of past transactions. It is a long section 
containing a number X)f provisions and there 
is no need to quote it in extenso. By sub-s. (l) 
the Court is given power to reopen any trans- 
action and take an account between the parties, 
reopen any account already taken following 
on an agreement between them, release the 
borrower from liability in excess of the limits 
specified in S. 30 and give other consequential 
relief. This may be done cither in an action 
brought by the lender or in one brought by 
the borrower to obtain relief under the section. 
It will be observed that the sub-section does 
not specifically mention a judgment or decree 
as one of the matters which the Court may 
reopen, but it is abundantly clear that it is 
intended to give the Court that power. The 
drafting of the section is unfortunate and 
obscure, but inasmuch as by proviso 2 to 
Isub-s. (l) it is enacted that in the exercise of 
its powers the Court shall not do anything 
which affects any decree other than a decree 
in a suit to w’hich the Act applies, w'hich w’as 
not fully satisfied by 1st January 1939, and as 
sub-9. (2) contains a variety of provisions as 
to what the Court may and may not do on 
re-opening a decree it is clear that the Legis- 
lature intended that the power of re-opening 
a transaction should extend to re-opening a 
decree obtained by a lender which had not 
been fully satisfied by 1st January 1939. Sub- 
section (s) however provides that nothing in 
this section shall atfect the rights of any 
assignee or holder for value if the Court is 
satisfied that the assignment was bona fide 
and that he had not received the notice re- 
ferred to in cl. (a) of s. 28, sub-s. (l). That is 
a notice which it is made obligatory on the 
lender to give to anyone to whom ho assigns 
his debt. In their Lordships’ opinion, the only 
right which the plaintiff's in this action had of 
re-opening the decree of I2th June 1935, was 
under this section. Had the decree not been 
assigned, they could have instituted an action 
for relief against the judgment creditor ; but 
as it had been assigned to one who took it 
bona fide and for value and w'ho ex hyix)thesi 
had not received the notice referred to in the 
section they cannot maintain any claim for 
relief against the assignee. The learned trial 
Judge thought that the sub. section did not 
protect the assignee because it referred to a 
notice which could not have been given, as 
the Act was not in force at the time of the 
assignment , he based his judgment on the 
ground that s. 30 could not afifect a decree 
retrospectively. Their Lordships cannot agree 
with either of these grounds. 


"With regard to the first the assignee fulfils 
all the requirements of the section, and to 
hold otherwise is equivalent to saying that an 
assignee to whom notice could not be given is 
to be in as bad a position as one who had 
received notice. Mr. Le Quesne’s main argu- 
ment for the respondents was that “the rights 
of any assignee” referred to in the sub-section 
must be construed as meaning the rights given 
to an assignee under the Act, for instance, the 
right of indemnity given by S. 28, sub-s. (2). 
This means that the Court must read into 
the sub-section the words “conferred by this 
Act” immediately after the w’ords “holder for 
value.” If that is w’hat the Legislature meant 
it w’Dald have been quite easy to say so. It is 
contrary to all rules of construction to read 
words into an Act unless it is absolutely neces- 
sary to do so^ whereas here the section as it 
stands is apt in its language to afford protec- 
tion to the rights of bona fide purchasers for 
value as is nearly alw'ays given in legislation 
of this description. Their Lordships are also 
unable to agree with the opinion of the 
learned Judge as to S. 30 having no retros- 
pective effect. In one sense this is true, be- 
cause as already pointed out in this judgment 
all that the section by itself does is to give 
the borrower a defence as to quantum when 
sued. But when that section is read with S. 36 
it appears to their Lordshii^s to be clear that 
the relief given by the section can be granted 
where relief under the Act is sought by a 
judgment-debtor in respect of a decree w’hich 
had not been fully satisfied by 1st January 
1989, and which must therefore have been 
obtained before the Act came into force. It' 
remains to say a word with regard to the 
judgment of the High Court on appeal. As 
their Lordshiijs understand the judgment of 
the Chief Justice, he thought that it was un- 
necessary to invoke s. 36. but that he could 
give a declaratory judgment in favour of the 
plaintiff’s, under S. 42, Specific Relief Act, or 
under the provisions of the Civil Procedure 
Code, declaring that they need pay no more.' 
In whatever form such a declaration might 
be expressed, it would have the effect of res- 
training a judgment creditor who has obtained 
a regular and final decree from proceeding to 
execution. Such a result could only be reached 
by re-opening the decree under the provisions 
of S. 36 of the Act of 1940 which for the 
reasons given in this judgment does not apply 
to this case. 

Their Lordships will humbly advise His 
Majesty that this appeal sliould be allowed 
and the decree of the High Court mode in its 
civil appellate jurisdiction be set aside and 
the decree of the Court made in its ordinary 
original civil jurisdiction be restored, though 
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on different grounds. The first four respon- 
dents should pay the cost of the appeal to the 
High Court in its appellate jurisdiction and 
to His Majesty in Council. 

G-N. Appeal allowed. 

Solicitors for Appellant — lly. S. L. Folak d Co. 

Solicitors for Respondents — A. J. Hunter d Co. 
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19th March 1945 

Lord Thankerton, Sir Madhavan 
Nair and Sir John Beaumont 

Tammanna Shivappa Kori and others 

— Appellants 

V. 

Parappa Girimallappa Kori, minor, by 
his guardian, Satawa kom GirL 
mallappa Kori — Respondent. 

Privy Council Appeal No. 10 of 1944, 

(a) Privy Council — Appeal — New point Fact 

of adoption alone raised and dealt with before 
High Court — Question of validity of adoption 
held should not be allowed to be raised in ap- 
peal before Privy Council. 

The plaintiff a Lingayat brought a suit for parti, 
tion of joint family property relying upon bis adop- 
tion. The defendants in the trial Court contended 
that the ^option if proved was invalid on various 
grounds including that there was a local custom 
among the Lingayats not to adopt in a joint Hindu 
family without the consent of coparceners. The trial 
Court held that the adoption was not proved. It 
also gave its finding on the issue of custom and held 
that there was no evidence of the local custom set 
up. In appeal before the High Court, no question 
was raised by the defendants as to the validity of 
the adoption if proved, the only question discussed 
and dealt with being as to the fact of adoption. In 
appeal before the Privy Council the defendants de- 
sired to argue that if the adoption was proved, it 
was invalid in law because the parties being Lin- 
gayats resident in a Kanarese District in the Pro- 
vince of Bombay, part of the Karnatik, were govern- 
ed by the Dravid and not the Mayukha School of 
law and the adopting widow had neither the autho- 
rity of the husband nor the consent of the copar- 
■ceners to the adoption : 

Held that in view of the fact that there was no 
evidence as to any special custom affecting the Lin- 
gayats, and that the question as to the school of 
law by which the parties were bound was not dis- 
cussed in the High Court, and no authorities on 
the matter were referred to, the matter should not 
be allowed to be raised before the Board. 

c. P. c. _ 

(’44) Chitaley, S. 112, N. 7, Pt. 2. 

(b) Hindu law — Adoption — Fact of adoption 

Proof of — Delay of 38 years in making adoption 
— Adoptee six months old — Absence of persons 
■of position at adoption ceremony — Invitation 
cards alleged to have been sent out not pro- 
duced — Priest officiating at adoption not called 

nor photograph of adoption group called Delay 

in registering deed of adoption — Effect of. 

^ The widow’s husband who was a member of a 
lomt Lingayat family resident in a Kanarese Dis- 
tnct of the Province of Bombay, part of the Karnatik, 
died in 1895. The widow was alleged to have made 


an adoption on 30th January 1933 and on the same 
day an adoption deed was executed which was regis- 
tered on 29th May 1933. In coming to the conclu- 
sion that the fact of adoption was not proved the 
trial Court was impressed, among others, by the 
following points (a) that the delay of 38 years be- 
tween the death of the widow’s husband and the 
adoption was difficult to explain, (b) the age of the 
adoptee who was only six months’ old at the date of 
adoption was an unusual age for adoption, (c) that 
no village ofiBcers or persons of position were present 
at the adoption ceremony, no invitation cards 
which were alleged to have been sent out, were pro- 
duced, and the priest who officiated at the adoption 
was not called. There was also no photograph of the 

Tained^^ such as was very commonly ob- 

that ( 1 ) as to point (a)— until the decision 
of the Privy Council in (’33) 20 A.I.R. 1933 P C 1 
which was given on 4th November 1932 it was the 
generaUy accepted view in the Bombay Presidencv 
that a widow could not adopt untU she had the 
authority of her husband or the consent of the co 
parceners, and therefore the widow must have 
realised that her chances of establishing a valid 
adoption were the slightest, as she was not in a posi- 
tion to establish her husband’s authority. But as a 
result of that Privy Council decision, she found herself 
m a position to make a valid adoption as neither the 
husband’s authority nor the consent of coparceners 
was held necessary for an adoption by a widow by 
that decision. As the adoption was made within a 
year of that decision the delay of 38 years was 
accounted for. [P 112 C 2 ; P 113 C 11 

( 2 ) as to point (b) — the adoptee was the only male 

descendant of the widow and her husband—their 
daughter’s daughter’s son— and this might account 
for her desire to adopt him in preference to any 
one else. Moreover, she was 70 years old and delay 
might have been dangerous, [p 113 c ij 

(3) none of the matters referred to in point (c) 
was at all conclusive, in deciding the fact of adoption 

(4) If circumstances had changed between Janu- 

^ 1^6 latter date adoption 
of the child had become impossible the delay in 
registering the deed, would have assumed a sinister 
aspect. But this was not the position. If the child 
had not been adopted at the time aUeged, there was 
nothing to prevent his being taken in adoption on 
the day when the deed was registered. Therefore, 
the delay in registering the deed was of no consequ- 

T C 1. 2] 

Hindu Law — 

(’40) Mulla, Page 561, S. 512. 

( *38) Mayne, Page 287, para. 217. 

(c) Evidence— Appreciation of, by trial Court 
—Appellate Court when may differ. 

If the appellate Court differs from the trial Court 
who had seen the witnesses, on a pure question of 
appreciation of evidence it would be difficult to 
justify its action but its action would be justified 
where the trial Court failed to attach sufficient 
significance to the execution of a document. 

C.P.C.- tPll3Cl] 

(*44) Chitaley, S. 107, N. 14, Pt. 2. 

(’41) Mulla, Page 1156 pt. (z). 

(d) Hindu law — Adoption— Fact of adoption— 
Proof of— Discrepancies in evidence— Effect of. 

Where all the witnesses agree as to the vital facts 
necessary to establish an adoption discrepancies in 
the evidence as to the respective positions occupied 
by the parties and the witnesses during the cere- 
mcmy in the hoiBe where it took place are not suffi- 
cient for rejecting the evidence in support of the 
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ceremonyof adoption when such discrepancies can be 
explained by the length of time which had elapsed 
between the ceremony and the date when the witnes- 
ses were called upon to give evidence. [P 113 C 1, 2] 

Hindu Law — 

(’40) Mulia, Page 561. S. 512. 

(’38) Mayne, Pago 287, para. 217, 

C. S. Reiocastle and P. V. Siibba Roio — 

for Appellants. 

J. M. Parikh — for Respondent. 

Sir John Beaumont. — This is an appeal 
from a judgment and decree dated 24th June 
1940 , of the High Court of Judicature at 
]5ombay which reversed a judgment and decree 
of the First Class Subordinate Judge of Bel- 
gaum dated 15th August 1938. The parties are 
Lingayats, and the plaintiff sued for partition 
of the immovable joint family property, rely- 
ing upon his adoption by his great grand- 
mother, Satawa. The learned Subordinate 
Judge disbelieved the evidence as to the alleged 
adoption ceremony and held that the adoption 
was what he called “a paper adoption,” by 
which he presumably meant an adoption 
evidenced by an adoption deed, but in which 
the necessary ceremony had not taken place. 
The High Court (N. J. Wadia and Sen JJ.) 
in appeal reversed this decision. In the de. 
fendant's written statement it was contended 
that if the adoption was proved it was, on 
various grounds, invalid, and certain issues 
upon these points were raised, including issue 
2, which was whether defendant proved that 
there is a local custom amongst the Lingayats 
not to adopt in a joint Hindu family without 
the consent of the coparceners. As the learned 
trial Judge held that no adoption was proved, 
it was unnecessary for him to deal with these 
issues, but he answered them in case it should 
be held in appeal that his decision as to the 
fact of adoption was wrong, and, in answer 
to issue 2, he found that there was no evidence 
of the local custom set up. In the High Court 
no question was raised as to the validity of 
the adoption if proved, the only question dis- 
cussed and dealt with in the judgment being 
as to the fact of adoption. Before their Lord- 
ships’ Board, counsel for the appellants desired 
to argue that, if the adoption was proved, it 
was invalid in law since the adopting widow 
had neither the authority of her husband nor 
the consent of the coparcenei-s to the adop- 
tion. The contention sought to be raised was 
that the parties, being Lingayats resident in 
a Kanarese district of the Province of Bom- 
bay, part of the Karnatik, are governed by 
the Dravida School of law, and not by the 
Mayuka School, and that the decision of this 
Board in GO I. A, 25^ that a widow can adopt 

1. (’33) 20 A.I.R. 1933 P. C. 1 : 67 Bom. 157 : 60 

I, A. 26 ; 141 1. 0. 9 (P.C.), Bbimabai Jivangouda 

v. Gurunath Gouda. 


without the authority of her husband or the- 
consent of the coparceners has no applica- 
tion. In view of the fact that there is no 
evidence as to any special custom affecting 
the Lingayats, and that the question as to 
the school of law by which the parties are 
bound was not discussed in the High Court* 
and no authorities on the matter were referred 
to, their Lordships were not prepared to allow 
the matter to be raised before the Board.' 
Moreover, their Lordships observe that the 
litigation in 60 I. A. 25^ originated in th& 
District of Dharwar, which is as much a part 
of the Karnatik as is the adjoining District 
of Belgaum from which the parties in the 
present suit come, and there is nothing on 
record to show that the parties in 60 I. A. 25^ 
were not Lingayats, os their names suggest 
that they were. This consideration may explain 
why the suggestion that 60 I. A, 25^ does not 
apply to the Lingayat community in the 
Province of Bombay was not advanced in the 
High Court. It is unnecessary to decide any 
'such question and their Lordships will confine 
their decision to the fact of adoption. 

Satawa who is alleged to have adopted tlie 
plaintiff, Parappa, was the junior widow ot 
Girimallappa, who died in the year 1895. 
They had one daughter, who also had one 
daughter, and the plaintiff' is the son of that 
daughter. Girimallappa, at the time of his 
death, was joint with his brother Shivappa 
and with Shivappa’s sons, defendants 1 and 5. 
Shivappa died in 1904, but his sons remained 
joint with their sons, defendants 2 to 6. The 
adoption is alleged to have taken place on 
30th January 193,3, and on the same day an 
adoption deed was executed, which was regis- 
tered on 29th May 1933. In rejecting the evi- 
dence as to the fact of adoption, the learned 
Subordinate Judge was impressed with certain 
aspects of the case of a negative character, as 
well 03 by discrepancies in the evidence pro- 
duced on behalf of the plaintiff. He thought, 
in the first place, that the delay of 38 years 
between the death of Satawa’s husband and 
the adoption was difficult to explain. But it 
is to be noticed that until the decision of this 
Board in 60 I. A. 25,^ which was given on 4th 
November 1932, it was the generally accepted 
view in the Bombay Presidency that a widow 
could not adopt unless she had the authority 
of her husband or the consent of the co- 
parceners. Satawa alleged in the present case 
that she had the authority of her husband to 
adopt, but she was unable to call any evidence 
to support her statement to that effect, and, 
as she was the junior widow, it is unlikely 
that any such authority was given. She must 
therefore have realised that until the decision 
in 60 I. A. 25^ showed that the consent of the 
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coparceners was unnecessary her chances of 
establishing a valid adoption were of the 
slightest. This consideration, in their Lordships’ 
view, accounts for the delay. 

The learned Judge was also impressed with 
the age of the plaintiff who was only about 
six months' old at the date of adoption, which 
the learned Judge thought an unusual age for 
adoption. But it is to be noticed that the 
plaintiff is the only.male descendant of Satawa 
and her husband, and this may account for 
her desire to adopt him in preference to 
anyone else. As she was 70 years of age, ob- 
viously delay might have been dangerous. 
The learned Judge also pointed out that no 
village officers or persons of position were 
present at the adoption ceremony; no invita- 
tion cards, which were alleged to have been 
sent out, were produced, and the priest who 
officiated at the adoption was not called. 
There is also no photograph of the adoption 
group such as is very commonly obtained. 
The learned Judge thought all these matters 
gave rise to suspicion, but none of them is at 
all conclusive. He disbelieved the evidence 
called on behalf of the plaintiff to establish 
the adoption ceremony on the ground that it 
was discrepant in many particulars. These 
discrepancies were carefully analysed in the 
judgment of the High Court, and it is not 
necessary to discuss them in detail. They 
were mainly discrepancies as to the respective 
positions occupied by the parties and wit. 
nesses during the ceremony in the house where 
it took place; but all the witnesses agreed as 
to the vital facts necessary to establish an 
'adoption. 

If the High Court had differed from the 
Subordinate Judge, who had seen the witnesses, 
on a pure question of appreciation of evidence 
it would have been difficult to justify their 
action, but in their Lordships' view, the Judges 
of the High Court were right in thinking that 
the Subordinate Judge failed to attach suffi. 
cient significance to the execution of the 
'adoption deed. There is no doubt that such a 
deed was registered on 29th May 1933 . It is 
Ex, 10 and shows on its face that the parties 
appreciated the necessity for, and the re- 
.quisites of, an adoption ceremony. If cir- 
cumstances had changed between January 
and May 1933, and if at the latter date adop- 
tion of the plaintiff had become impossible, 
for instance, by the death of his parents, so 
that there was no one to give him in adoption 
then there would have been some ground for 
suspecting that the parties were setting up a 
false adoption as made at a time when adop. 
tion was possible; and, in such circumstances, 
a close scrutiny of the evidence would have 
been called for, and the defects in the evi- 


dence and the delay in registering the deed, 
would have assumed a sinister aspect. But 
this was not the position. If the plaintiff had 
not been adopted at the time alleged, there 
was nothing to prevent his being taken ini 
adoption on the day when the deed was regis. 
tered. It seems to their Lordships impossible 
to suppose that the parties, realising the neces- 
sity for an adoption ceremony, nevertheless 
omitted to hold one when they were com- 
petent to do so. Their Lordships agree with 
the learned Judges of the High Court in 
thinking that in the circumstances there wasi 
not sufficient ground for rejecting the evidence’ 
in support of the adoption ceremony, and 
that the discrepancies in such evidence can be 
explained by the length of time which had 
elapsed between the ceremony and the datej 
when the witnesses were called upon to give 
evidence. Their Lordships will therefore hum- 
bly advise His Majesty that this appeal be 
dismissed with costs. 

Appeal dismissed. 

Solicitors for Appellants— DowgZas Grant & Bold. 

Solicitors for Respondent— S. L. Polah & Co. 
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6th February 1945 

Lords Thankerton, Macmillan and 
S iMONDS, Sir Madhavan Nair and 
Sir John Beaumont 

Thakur Lalta Bakhsh Singh and others 

— Appellants 

V. 


Lidia Phool Ohaud and others 

T> . ^ . Respondents. 

. Appeal No. 46 of 1942 ; Oudh 

Appeal No. 9 of 1940. 


(a) Will— Construction— Intention oi testator 
IS governing factor — Defects in expression can« 
not prevent carrying out such intention. 

^ In construing a will ‘the primary duty of a Court 
IS to ascertain from the language of the testator 
what were his intentions’ and ‘in doing so they are 
entitled and bound to bear in mind other matters 
than merely the words used.’ ‘It is justi6ed in re- 
fusing to allow defects in expression in these matters 
to prevent the carrying out of the testator’s true 
intentions. These intentions must be ascertained by 
the proper construction of the words he uses and 
once ascertained they must not be departed from.’ 

[P 117 C 11 

^ Rules of construction are rules designed to assist 
in ascertaining intention ; and the applicability of 
many such rules depend upon the habits of thought 
and modes of expression prevalent amongst those°to 
whose language they are applied. Defects in ex- 
pression should not be allowed to prevent the carry- 
ing out of the testator’s intentions. [P H7 c 1] 

(b) Hindu law— Widow — Limited interest is 
created in absence of express provision in will. 
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Where no express provision has been made by the 
testator a Hindu widow takes an interest for her life 
whether by implication under the will or under the 
Hindu law. [P 117 C 2] 

(c) Limitation Act (1908), Art. 141 — Cause of 
action held arose on death of junior widow. 

Where a testator has made provision for the 
junior widow, and she has remained in possession 
until her death the cause of action for the suit arises 
only after her death. ^ [P 118 C 1] 

C. S. Reivcastle and J. M. Pringle — 

for Appellants. 

77. Wallach — for Respondents. 

Sir Madhavan Nair. — This is an appeal 
from a decree of the Chief Court of Oudh 
dated 12th December 1939, which modified a 
decree of the Additional Civil Judge of Bara 
Banki dated I2th October 193G, by affirming 
tlie said decree on condition of respondents 1 
to 3 hereinafter called the respondents (who 
were plaintiffs 2, 3 and 4 in the suit) paying 
the appellants (defendants 1 to 5) a sum of 
Rs. 13,592. The said decree awarded the respon- 
dents 7/20th (equivalent to 5 annas 7 l/5 pies) 
share in the property claimed in the suit. The 
suit out of which this appeal arises was origi- 


nally brought to recover possession of the entire 
property (16 annas share) mentioned in the 
plaint ; but it came to be confined to a 9 annas 
share only. Plaintiff 1 considering himself 
entitled to the entire property in suit under a 
will dated 30th March 1896, executed by one 
Prag Baksh Singh (hereinafter called the 
“testator”), sold a 9 annas share of it to the 
respondents by means of two successive sale 
deeds in 1932 and 1933, and another 2 annas 
out of the remaining 7 annas share to plain- 
tiffs 5 and 6, who afterwards withdrew from 
the suit by virtue of a compromise with the 
defendants. Later on, plaintiff’ 1 also withdrew 
from the suit. Thus out of the 6 plaintiffs, 
plaintiffs 1, 5 and 6 withdrew, and the suit was 
continued by the respondents in respect of 
the 9 annas share in the suit property which 
they had purchased from plaintiff l. The dis- 
puted property was admittedly in the posses- 
sion of the appellants. The testator to whom 
the property in suit belonged died on 20th 
May 1913. His relationship with the appellants 
and plaintiff 1 will appear from the following 
pedigree : 


GANGA 


Jaskaram 


I 


I 


Mangal Euer = Shahaj 


UMRAO 


Jaiwant = Bhagwan = Manra] 
(died 1907) [ 

Ramanuj 
(Plaintiff 1) 


Prag ( 

Muna Kuac = testator = Muna Euar 
Senior (died 1913) Junior 
(died 1916) issueless. (died 1924) 
issueless. issuelcss. 


testator’s 

sister 

married 

Chandrika 

issueless. 


testator's 

sister 

predeceased 
testator married 
Durga issueless 
but adopted 
appellant 1. 


testator's 

sister 

predeceased 
testator 
married 
Sher Bahadur 
issueless. 


testator’s 

sister 

Baohohi Kuer 
married 
Debi 

(died 1921) 


appellant 1 

I 

Bitya Rani = appellant 5. 


appellants 2 — 4. 


It will be seen from the pedigree that the 
testator died issueless but he left two widows 
— both called Muna Kuar — the senior of 
■whom died on 20th August 1910, and the junior 
on 24th April 1924. The testator left two sisters 
also, one of whom Bachchi Kuar had four 
sons, appellants 1 to 4. Appellant 5 is the hus- 
band of appellant I’s deceased daughter. To 
her appellant l had given a village out of the 
property in suit. It is not now in dispute that 
appellants 1 to 4 are the sons of the testator's 
sister who was married to Debi Baksh Singh. 
It will be further seen that the testator’s 
father’s sister married one Shahaj and that 
Shahaj had a brother called Bhstgwan whose 
first wife was the mother of plaintiff 1. Plain- 


tiff 1 thus appears to be no relation of the 
testator, but it is not now in dispute that the 
son of the testator’s aunt, the wife of Bhag- 
wan Singh, is Ramanuj plaintiff 1. The main 
questions involved in the appeal relate to the 
respective rights of the parties to the suit pro- 
perty. As these depend on the construction of 
the will of the testator it is necessary to re- 
produce the relevant portions of it which are 
as follows : 

"Para. 1. That after the death of the executant 
the wife of the executant shall possess and enjoy the 
entire aforesaid property without any rights of trans* 
fer, e. g., mortgage, sale and gift, etc., up to the time 
her conduct and character is not contrary to that of 
kith and kin, i. e., (up to the time) she is not guilty 
of any immorality. 
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Para. 2. That if the executant contracts a second 
marriage in the life-time of the said wife and has any 
child male or female from the second wife then the 
former wife shall be entitled as against the issue from 
the latter to receive as much Guzara as may suffice 
lor her maintenance. 

Para. 3. That in case there is no male and female 
isaue and wife, the wife-xtf Bbagwan Bux Singh, 
taluqdar Lahar, pergana, Haidergarh, district Bara- 
banki, who is the aunt (father's sister) of the execu- 
tant and also the wife of Thakur Durga Bux Singh 
taluqdar Nilgaon, the wife of Thakur Debi Bux 
oingh, resident of village Kundi, district Sitapur, 
and wife of Thakur Sher Bahadur Singh, taluqdar 
Wuhommadpur, pergana Fatehpur, district Bara- 

sisters of me, the executant, shall 
aiyide the aforesaid property equally amongst them- 

1 them their male and female issue 

shall be the owners and in case there is no issue, 
then that ^ciDale shall continue to enjoy and possess 
her share till her lifetime and after her demise her 
husband shaD remain in possession and occupation 
of her property till his lifetime and after him that 
very share shall be divided equally upon the issue of 

those ladies out of the aforesaid four ladies who have 
got issue. 

Para. 4. That no other member of my family is 
entitled to my property, nor has he any claim to it. 
If there appears any claimant, then bis claim as 

agamst the aforementioned four ladies shall be void 
and untenable.” 


On tho fostator s death, his two widows 
entered into possession of the property. When 
the senior widow died, a dispute arose between 
junior widow, and the testator’s sister 
Baehchi Kuar, mother of appellants 1 to 4 , 
regarding the rights of the former in the pro.’ 
perty. At about this time, the pressure of 
mortgage debts contracted by the testator at 
high rates of interest threatened a disruption 
of the estate and the question of payment of the 
debts became urgent. The situation was met 
by the execution of a family settlement dated 
1917, the only importance of which, so far as 
the present appeal is concerned, is that under 
it appellant 1 , in consideration of being allow- 
ed certain properties, took over the liability 
of paying all the debts due from the estate of 
the testator. It has now been found that in 
all a sum of Rs. 71,992 was paid by appellant l 
to the creditors of the testator and that he 

Rs. 1,127-6-0, in litiga- 
tion about the debts, the total sum amounting 

This finding, arrived at by 
the High Court, has not been questioned before 
the Board. It has also been found that the 
above payments made by appellant l were by 
no means voluntary, but were made by him 

interest in the property. 

The appellants, and the respondents (trans- 
ferees from plaintiff i), both rest their claim 
^ the property in the suit on the terms of the 
ill. Generally stated, the appellants contend- 
^“lODgst other grounds which need not be 
detaile^ that plaintiff i is not entitled to any 
property under the testator’s will, as he is not 
the son of the testator’s aunt, that the right 


to the property, if he took any under the will, 
was barred by limitation under Art. 140 or 
Art. 141, Limitation Act. that appellant i had 
paid up the debts of the testator and had in- 
curred costs in connexion with litigation relat- 
ing to those debts, and that he was entitled to 
recover the same with interest from persons 
claiming the property. Article 140 , Limitation 
Act, prescribes a period of “12 years” for a 
suit for possession of immovable property by 
a remainderman, a reversioner (other than a 
landlord) or a devisee.” and the i^eriod begins 
to run from the time “when his estate falls Tnto 
possession.” Article 141 prescribes a period of 
12 years for “a like suit” by a Hindu or Maho- 
medan entitled to the possession of immov- 
able property on the death of a Hindu or 
Mabomedan “female” and the period begins 
to run from the time “when the female dies.” 

Holding that plaintiff 1 is the son of the 
testator’s aunt referred to in the will which 

1 as stated already, is not challenged 

beforo the Board, the Subordinate Judge came 
to the conclusion on a construction of para. 3 
ot the will that he was entitled to 7/20ths share 
ot the property in the suit and that the suit was 
not barred by limitation. As regards the debts 
alleged to have been paid by appellant 1 . he 
Md that these amounted to Rs. 71,992, but 
that he was not entitled to recover anything 
trom the respondents as the income realised 
by the appellants who were in possession of 
the property amounted to Rs. 1,00,000. The 
bubordinate Judge also held that appellant 1 
was not entitled to any costs of litigation, and 
interest. In the result, he gave a decree in 
favour of the respondents for possession of 
7/20th3 share (equivalent to 5 annas 7 1/5 pies 
out of 16 annas) in the entire property in suit 
—though a 9 annas share had been sold to 
them— along with the mesne profits which 
were left to be determined later. 

Their Lordships may now conveniently 
refer to the Subordinate Judge’s construction 
01 para. 3 of the will and also to the reasonin^^ 
on which his finding as to limitation is based'’ 

As regards the first, it will be remembered 
that when the testator died issueless on 20 th 
May 1913, he left surviving him two widows 
his sister Bachchi Kuar the mother of the 
appellants, and plaintiff 1 the son of Bbagwan 
and his first wife mentioned in cl. 3 , as the 
first of the 4 lady legatees. His other sisters 
mentioned m the will and their husbands had 
died issueless. The construction put uixin 
pra 8 of the wiU by the Subordinate Judge 
has been thus correctly summarised by the 
High Court. The Court held that as on the 
death of Mt. Muna Kuar junior the issue of 
only two of the four ladies mentioned in the 
will namely plaintiff 1 (son of the wife of 
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Bhagwan Baksb Singh) and defendants 1 to 4 
(sons of Bachcbi Kuar, sister of Prag Baksh 
Singh and wife of Debi Bakhsh Singh) were 
living, one.fourth of the jiropei’ty would go to 
plaintiff 1 and another one-fourtb to* defen- 
dants 1 to 4 and that the remaining half of 
the property would be divided equally among 
the issues of the wife of Bhagwan Baksh Singh 
and Mt. Bachchi Kuar under cl. 3 of the will, 
so that plaintiff 1 and defendants 1 to 4 would 
each be entitled to a one-fifth share out of the 
remaining half. In this way the Court found that 
the share of plaintiff l in the entire property 
of Durga Baksh Singh was one-fourth plus 
one-tenth, that is, seven-twentieth.” 

On the question of limitation, the Subordi- 
nate Judge held that time began to run against 
the plaintiff only from the death of the junior 
widow in 1924, and as the suit was brought 
within 12 years from that date it was not 
barred by limitation either under Art. 140 or 
Art. 141, Limitation Act, whichever article ap- 
plied, overruling the appellants’ contention 
that limitation began to run from the death 
of the senior widow which took place in 191G. 

On appeal to the High Court, the learned 
Judges agreed with the opinion of the Sub- 
ordinate Judge on the construction of cl. (3) 
of the will and with respect to the share of the 
property that plaintiff 1 was entitled to get 
under it, and also on question of limitation, 
but differed from him as regards the claims 
of the appellants to recover from plaintiff’ i, 
i.e., his transferees, his share of the debt found 
binding on the testator’s estate discharged by 
appellant i, and of the litigation expenses in- 
curred by him. As stated already they held 
that a total Rs. 73,119-6-0 had been spent by 
appellant 1 by way of paying the creditors of 
the testator and meeting the litigation ex- 
penses, and that the respondents should bear 
their portion of this debt. As a result of the 
finding called for from the lower Court, it was 
found that the profits realized by the appel- 
lants from the suit property after the death 
of Muna Kuar junior up to 23rd July 1913, that 
is, up to three years before the suit, amounted 
to Es. 34,285-11-5. The learned Judges, there- 
fore, held that “the plaintiffs’ proportionate 
(7/20ths) share of this liability comes to Rupees 
26,592 approximately. As their share of the pro- 
fits is Rs. 12,000 there is a balance of Rs. 13,592 
against them and this they must pay to the 
defendants before getting possession of the 
property.” The learned Judges, however, re- 
fused to award interest on the amount claimed 
by them on the ground that "they have been 
in po3se.ssion of tho property and in receipt of 
the profits thereof in lieu of that money.” In 
the result, they modified the decree passed by 
the Subordinate Judge in favour of the res- 


l^ondents by decreeing them "possession of 
7/20th3 of the property in suit on condition 
of their paying Rs. 13,592 to the defendants 
(appellants)”. In support of this appeal, the 
learned counsel for the appellants urged, (l) 
that plaintiff 1, froni whom the respondents 
derived their title to the property, took nothing 
under the testator’s will, because the operation 
of cl. 3 of the will was limited to a contingency 
which never arose in the case; (2) that if 
plaintiff 1 took any interest at all under the 
will, it became vested in him at the senior 
widow’s death in 1916 and the suit to enforce 
his claim is now barred; (3) that, since the 
two sisters of the testator for whom provision 
had been made in the will, had predeceased 
him, their portions lapsed and plaintiff 1 can 
have no share in them; ( 4 ) (a) that appellant 1 
should have been allowed interest on the sum 
due to him, and (b) that he should not have 
been made liable to account to the respondents 
for any of the profits of the property sued for 
in respect of any period ending 3 years before 
suit; and ( 5 ) that, since plaintiff 1 was not 
able to give the respondents full title to 9 annas 
share in tho suit property, they could claim 
only damages as provided for in the deed, and 
that in any event, the respondents could be 
given a decree only for 9/l6ths of the share 
held to belong to plaintiff 1 , i. e., 9/l6th3 of 
7/20 and not 7/20th3 of the suit proi:)erty, 
as he sold them only 9 annas out of the 
16 annas share of the property. 

Their Lordships will now proceed to consider 
these arguments in order. As regards ground 
( 1 ), it may be mentioned that before the Courts 
in India plaintiff’ 1 was sought to be excluded 
from sharing the property not on the ground 
now alleged but on other grounds; however, as 
the point relates to the construction of the will 
their Lordship>s will consider it. It is argued 
that though the testator had no male or female 
issue, having regard to the fact that his two 
wives were living at the time of his death the 
contingency contemplated for the operation 
of para. 3 of the will, namely, "in case there 
is no male and female issue and wife” did not 
arise, and therefore plaintiff' 1 never took any 
interest under the will. The argument is 
ingenious, but their Lordships are unable to 
accept it. The will is in Urdu and the Subor- 
dinate Judge says "the language used is simple 
and to my mind there is absolutely no ambi- 
guity iu the bequest made by Prag Bakhsh 
Singh.” The words relied on in the English 
translation have no technical significance. It 
is obvious that the will has not been drawn up 
by any trained conveyancer. As was observed 
by their Lordships iu 41 1. A. 51,^ in oonstru- 

1. (’IS) 41 I. A. 51 ; 31 I. C. 839 (P. 0.), VenkaU 
Namsimba Apparow v. Parthasarth; Appa Bow. 
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ing a will, “the primary duty of a Court is to 
ascertain from the language of the testator 
what were his intentions” and “in doing so 
they are entitled and bound to bear in mind 
other matters than merely the words used.” 
These other matters would include the “sur- 
rounding circumstances,” and their Lordships 
proceed to say, that native testators should 
be ignorant of the legal phrases proper to 
express their intentions or of the legal steps 
necessary to carry them into effect is one of the 
most important of circumstances which the 

Courts must bear in mind and it is justified in 
refusing to allow defects in expression in these 
matters to prevent the carrying out of the 
testator’s true intentions. But these intentions 
must be ascertained by the proper construction 
of the words he uses and once ascertained they 
must not be departed from.” It is also well 
settled that rules established in English 
Courts for construing English documents are 
not^ as such applicable to transactions between 
natives of this country. Rules of construction 
are rules designed to assist in ascertaining 
intention : and the applicability of many such 
rules depend upon the habits of thought and 
modes of expression prevalent amongst those 
to whose language they are applied ...” {see 
38I.A 54.) Applying these principles, the true 
intention of the testator has to be ascertained 
trom the language used by him in the will. 

„ -*^^^^1^*^ inference drawm from the words 
In case there is no male and female issue 
and wife nothing has been suggested as to 
why the testator should have intended when 
he made the will that if his wife or wives 
survived him (there being no male and female 
issue) the legatees mentioned in para. 3 of the 
will should forfeit their legacies. In the pre- 
sen case, the testator had a wife living when 
he made the will. In the ordinary course he 
jould be succeeded by his wife and after her 
death the properties would pass to others 
according to law, but provision has now been 
made by the testator as to whom they should 
pass after her death. This is what has been 
done m para. 3 of the will. It has not been 
argued that the testator could not validly 
make the arrangements which he has made, 
the property being his own. It appears to their 
Jjordships that the intention of the testator 
which they have to seek is sufficiently clear. 
He intended that the legatees mentioned in 

course would include 
p aintiff 1 , should take their legacies when the 

wife IS dead, which means that the bequests 

clause will not operate as long as 
e widow (or either of the two widows) lived, 
fh eir Lordships see no reason why th ey should 

lXl4 ; 10 I.C. 641 (P C ) 
Bhagabati Barmanya v. Kalicharau Singh. ’ ‘ ’ 


construe the expression “in ease ... no wife” 
in any sense other than this, namely, that the 
testator intended in that paragraph that the 
legacies to the four ladies mentioned in it 
were to take eftect after the wife is no more, 
that IS the wife of the testator should enjoy 
the property during her lifetime and, after her 
death, the legatees should take their shares, it 
beiug admitted that the testator left no issue 
male or female. In their Lordships’ view this 
construction would be more consonant with 
^e habits of thought” in the mind of a 
Hindu testator, than what has been suggested 
by the appellants’ learned counsel. A more 
felicitous expression or a fuller one than the 
one m question might well have been chosen 
by the testator to express his intention more 
clearly, but before the Subordinate Judge 
the language of the will, as stated by him’ 
did not create any difficulty, and the point 
now urged was not taken either before him 
or before the High Court. As well pointed 
out by their Lordships in the case mentioned 
above, defects m expression should not be 
allowed^ to prevent the carrying out of the 
testator s intentions”. In this view of para. 3 
of the will, plaintiff 1 cannot be excluded 
from taking the benefits under the will if he 
IS not disentitled in any other way 

It was next urged, that if the plaintiff took 
any share of the property under the will his 
claim was barred by limitation. In this con- 
nexion it is said that the wife referred to in 
para. 3 of the will after whose death the legacies 
would take effect is the senior wife of the 
testator and as she died in 1916, more than 12 
years before suit, it is barred by limitation 
either by Art. 140 or 141. This argument is 
based on the contention that no provision has 

n f * junior widow 

and the wife in para. 3 cannot therefore be 

the junior wife who admittedly died within 12 

years before suit. Both Courts in India have 

rejected the argument for very good reasons. 

J .0 IS true that no express provision has been, 

made by the testator for the junior widow, 

but their Lordships feel no doubt that she 

takes an interest for her life whether by 

implication under the will as the High Court 

thought or under the Hindu law, it is not 

neee^ary to determine. Their Lordships 

would only add that so far as the widows 

themselves were concerned, they never seemed 

to have thought that the testator had not 

made any provision for the junior widow, for 

their Lordships find that on the testator’s 

death his two widows entered into equal pos 

session of the property and mutation was made 

for equal shares. They also find (see the Sub 

ordinate Judge’s judgment) that on the death 

of the senior widow of the testator the junior 
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•widow remained in possession of the entire 
property and the Subordinate Judge states his 
opinion that “this was quite in accordance 
with the intentions and wishes of the testator 
as expressed in cl. 3 of the will.” The testator 
having made provision for the junior widow, 
and she having remained in possession until 
her death the cause of action for the suit arose 
only after her death which took place in 1924 
and, as the suit was brought in 1933, it is not 
barred by limitation. 

It was next argued, that the shares of the 
predeceased sisters of the testator have lapsed 
and should not have been divided amongst 
the children of the other sisters. The answer 
to this question would depend upon the correct 
construction of para. 3 of the will. Courts in 
India have taken the view that the testator 
under para. 3 of the will has granted only 
life estates to the ladies mentioned therein and 
that on their death he has given their shares 
to their children, if they have any; and in case 
there is no issue then to their husbands and 
after them he has decided that those shares 
should be divided equally amongst the children 
of those sisters who have issue. In this view 
of the will, with which their Lordships agree, 
the shares of the predeceased sisters will be 
divided between the children of the other 
sisters as held by the Courts in India and the 
question of the lapse of the shares does not 
arise. 

The next argument related to the interest 
claimed by appellant l on the money — 
Es. 13,592 — which the High Court has found 
should be paid by the respondents before they 
obtain delivery of their share of property 
decreed in their favour. Since the appellants 
have already discharged the debt of the testator 
by making this payment which rightly falls 
to the share of the respondents, it cannot be 
seriously contended that interest should not 
be paid on the same to the appellants. Their 
Lordships hold that the appellants are entitled 
to interest on Bs. 13,592 which they decide 
should be at 6 per cent., the usual court rate 
(from ist January 1921, to the beginning of 
the three years before suit). In connexion with 
this argument, Mr. Pringle, learned junior 
counsel for the appellants, desired to advance 
the view that appellant 1 was not liable to 
account to the respondents for any of the 
profits of the property sued for in respect of 
any period ending three years before suit and 
that the High Court was wrong in holding 
that he was so liable. This ground was not 
taken in the appellants’ case but was taken 
only now. Their Lordships are not therefore 
inclined to allow the learned counsel to argue 
this question. 

The next argument urged but faintly was 


that inasmuch as plaintiff 1 was not able to 
give the respondents the full 9 annas share of 
the property sold to them under the sale deeds 
they are entitled to claim from the vendor 
only damages as provided for in the sale deeds. 
In their Lordships' view the terms of the 
deed do not necessarily preclude the respon- 
dents from recovering whatever share falls to 
plaintiff 1 even though they are not entitled 
to get the full 9 annas share. In equity they 
are entitled to get the smaller share now 
decreed to them. The last argument urged 
was that in any event the respondents are 
entitled to only 9/l6ths of the 7/20ths of the 
sold property now found to belong to plain- 
tiff 1 . This argument, urged also before the 
High Court, was rightly rejected by the learn- 
ed Judges for the reason that : “Sale deed 
Ex. 2 clearly shows that Ramanuj Bhan 
Bakhsh Singh (plaintiff l) sold a 9 annas 
shares in the entire villages and other proper- 
ties in dispute and the sale was held by this 
Court to be a sale of the property and not 
merely of Ramanuj Bhan Bakhsh Singh’s 
right to sue. There is therefore no reason to 
reduce the property purchased by plaintiffs 2 
to 4 (the respondents) to a fraction of what 
Ramanuj Bhan Bakhsh Singh has been found 
entitled to. Having purchased a 9 annas 
share in the property plaintiffs 2 to 4 are, in 
our opinion, entitled to the entire 5 annas 
7 1/5 pies share that has been found to be the 
share of Ramanuj Bhan Bakhsh Singh in the 
property in dispute.” Their Lordships agree 
with this view. 

In the result, the appeal fails except as 
regards the interest on Es. 13,592 which their 
Lordships have held that the appellants are 
entitled to recover from the respondents in 
addition to Es. 13,592. The decree of the High 
Court will be modified to this extent. As re- 
gards costs, their Lordships think the proper 
order should be that the appellants should 
pay the costs incurred by the respondents be- 
fore the Board reduced by one-tenth of the 
same ; the order os to costs in the Courts be- 
low will stand. Their Lordships will humbly 
advise his Majesty accordingly. 

R.K. Decree viodified. 

Solicitors for Appellants — A. J. Hunter d Co. 

Solicitors lor Eespondents — 

Hy. S. L. Polak d Co. 
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Penal Code (1860), S. 34 — For common in- 
tention there must be pre-arranged plan — Cri- 
minal act must be in concert of that plan 

Same intention is not common intention. 

Common intention within the meaning of S. 34 
implies a pre-arranged plan. To convict the accused 

of an nffpnrp annlt7infy Q u 3 


the appellant and the other persons who are 
alleged to have been concerned in this crime. 

MOHAMMAD SHAH 


^ i* - 

of an offence applying S. 34 it should be proved that 
the criminal act was done in concert pursuant to the 
pre-arranged plan. It is no doubt difficult if not 
impossible to procure direct evidence to prove the 
intention of an individual; it has to be inferred 
from his act or conduct or other relevant circum- 
stances of the case. Care must be taken not to con- 
fuse same or similar intention with common intention; 
the partition which divides “their bounds” is often 
very thin; nevertheless, the distinction is real and 
substantial, and if overlooked will result in mis- 
carriage of justice. The inference of common inten- 
tion within the meaning of the term in S. 34 should 
never be reached unless it is a necessary inference 
deducible from the circumstances of the case. 

75:- ^ , [P 120 C 2; P 121 Cl] 

Phineas Quass — for Appellant. 

H. J . ^cKcnuo. — for the Crown, 

Sip MadhaiVEn Ns^ip. — This is an appeal 
special leave against a judgment of the 
High Court of Judicature at Lahore dated 
14th March 1944, confirming on appeal the 
conviction of the appellant of the murder of 
one Allah Dad and the sentence of death passed 
on him by the Sessions Judge, Mianwali on 
20 th December 1943. The appellant Mahbub 
bhah 13 aged 19. He has been convicted 
of mui^er under s. 302. read with s. 34, 
ienal Code. He was also convicted of the 
attempted murder of one Hamidullah Khan 
and sentenced to seven years’ rigorous impri- 
sonment; but that conviction has not been 
brought before the Board. The main question 
raised in this appeal is whether the appellant 
has been rightly convicted of murder upon 
the true construction of s. 34 , Penal Code, 
bection 34 runs as follows : 

in ^ criminal act is done by several persons 

in furtherance of the common intention of all. each 
of such persons is liable for that act in the same 
manner as if it were done by him alone.” 

Along with the appellant, his cousin 
Gbulam Quasim Shah, aged 18, was also con. 
victed under S. 302 / 34 , Penal Code, and 
sentenced to transportation for life. Ghulam 
was convicted under s. 307/34 also, and was 
sentenced to five years’ rigorous imprison- 
ment by the Sessions Judge, but his convic- 
tions and sentences have been set aside by 
the High Court. The deceased Allah Dad 
died as the re^lt of gunshot wounds inflicted 

®8,id to have 

fired the shot that killed the deceased, is a 
ugitive from justice and has not been so far 
arrested. His father Mohammad Hussain 
bhah who was committed to, the Sessions 

Court on a charge of abetment of murder, 
was acquitted by the Sessions Judge. The 
fo lowing table given in the judgment of the 

High Court shows the relationship between 


Alam Shah 


Abdullah 

Shah 

[ 

Ghulam 
Quasim Shab 
(accused). 


I "I ~ 

Mohammad Mohammad 
Sharif Shah Hussain Shah 

I 

Wali Shab 
(absconder) 

Mahbub Shab 
(accused) 

The prosecution case as accepted by the 
High Court may he briefly stated :_On 25th 
August 1943, at sunrise, Allah Dad. deceased 
with a few others left their village Khanda 
Ael by boat for cutting reeds growing on the 
banks of the Indus river. When they had 
travelled for about a mile downstream they 
saw Mohammad Shah, father of Wall' Shah 
tosconder) bathing on the bank of the river. 
On being told that they were going to collect 
reeds, he warned them against collecting reeds 
from^ land belonging to him. Ignoring his 
warning they collected about I6 bundles of 

f’ started for the return journey. 

While the boat was being pulled upstream by 
means of a rope, Ghulam Quasim Shah 
nephew of Mohammad Huisain Shah— ac-* 
quitted by the High Court— who was standing- 
on the bank of the river asked Allah Dad to 
give h^ the r^ds that had been collected 
from his uncles land. He refused. What 
happened subsequently was 'spoken to by two 
boys Nur Hussain p. w. lo, and Nur Moham- 
mad p. w. 11 , whose version of the story has 
been accepted as true by the High Court and 
summarised as follows; 

tten caught the rope and tried to 
snatch it away. He then pushed Allah Dad and 
gave a blow to Allah Dad with a small stick but it 
was warded off on the rope. Allah Dad then picked 
up the from the boat and struck Quasim Shah 
Quasim Shah then shouted out for help and Wali 
Shah and Mahbub Sbah came up. They had guns 

Wed in HamiduZh 

tried to run away, Wall Shah and Mahbub Shah 

^me in front of them and Wali Shah fired at Allah 

t ‘^ead and Mahbub Shah fired at 
Hamidullah, causing injuries to him.” [Lari is a 
bamboo pole for propelling the boat, about ten feet 
long and six inches thick.] 

learned Judges of 
tne High Court came to the conclusion that 

Ghulam Quasim was wrongly convicted of 
murder under s. 302/34. Penal Code., on the 
foUowing reasoning. Bhandari J., with whom 

first held that 
, Quasim had no common intention 
ot killing any member of the complainant 
party when he went to the bank of the river 
in order to demand the bundles of reeds 
which h^ been collected from his uncle’s 
lands Then the learned Judge addressed 
himself to the question “whether a common 


A. L R. 
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intention" to commit the crime -which was 
eventually committed by Mahbub Shah and 
Wali Shah came into being when Ghulam 
(>uasim Shah shouted to his companions to 
come to bis rescue and both of them emerged 
from I'chind the bushes and fired their res- 
])ective guns, and this he answered in the 
negative, holding that "so far as Quasim Shah 
was concerned he did no more than askhis 
companions to come to his assistance when he 
was knocked with a pole by the deceased" and 
that "he could not have been aware of the 
manner in which assistance was likely to be 
rendered to liim or his friends were likely to 
shoot at and kill one man or injure another." 
In the result, he was acquitted of all offences. 
The learned Judge then proceeded to examine 
the case of the appellant and Wali Shah. He 
stated that the case of Mahbub Shah, who 
was armed with a single barrelled gun, and 
of Wali Shah, who had a double barrelled 
gun, however stood on a different footing, 
lie distinguished their case on the following 
ground : 

“As soon as they ran to the assistance of Ghulam 
Quasim Shah, they fired simultaneously in the 
direction of the complainants killing Allah Dad on 
the spot and causing injuries on the person of 
Hamidullab Khan. It is difficult to believe that 
when they fired the shots they did not have 
the common intention of killing one or more of the 
complainant party. If so, both of them are guilty 
of murder notwithstanding the fact that the fatal 
shot was fired by only one of them, namely, Wali 
fSbab, absconder.” 

It will be observed that according to the 
learned Judge a common intention to commit 
the crime came into being when appellant 
and Wali Shah fired the shots. Their Lord, 
ships will now proceed to consider whether 
the above reasoning is correct, and S. 34, 
Penal Code, has been rightly applied to the 
facts of the case. Attention has already been 
drawn to the words of the section. As it 
originally stood, the section was in the follow- 
ing terms : 

"When a criminal act is done by several persons, 
each of such persons is liable for that act in the 
same manner as if the act was done by him alone.” 

In 1870, it was amended by the insertion 
of the words "in furtherance of the common 
intention of all” after the word "persons" and 
before the word "each," so as to make the 
object of the section clear. Section 84 lays 
down a principle of joint liability in the doing 
of a criminal act. The section does not say 
“the common intentions of all" nor does it 
say "an intention common to all." Under the 
section, the essence of that liability is to bo 
found in the existence of a common intention 
animating the accused leading to the doing 
of a criminal act in furtherance of such inten- 
tion. To invoke the aid of S. 34 successfully, 


it must be shown that the criminal act com- 
plained against was done by one of the accused 
persons in the furtherance of the common 
intention of all; if this is shown, then liability 
for the crime may be imposed on any one of 
the persons in the same manner as if the act 
were done by him alone. This being the prin- 
ciple, it is clear to their Lordships that com- 
mon intention within the meaning of the 
section implies a pre-arranged plan, and to 
convict the accused of an 9 ffence applying the 
section it should be proved that the criminali 
act was done in concert pursuant to the pre- 
arranged plan. As has been often observed, 
it is difficult if not impossible to procure direct 
evidence to prove the intention of an indi' 
vidual; in most cases it has to be inferred 
from his act or conduct or other relevant 
circumstances of the case. 

On careful consideration, it appears to their 
Lordships that in the present case there was 
no evidence and there were no circumstances 
from which it might be inferred that the ap- 
l^llant must have been acting in concert with 
Wali Shah in pursuance of a concerted plan 
when he along with him rushed to the rescue 
of Ghulam Quasim. The exaggerated circum- 
stances alleged by the prosecution to invoke 
the aid of s. 34, Penal Code, have been found 
against by the High Court who have acted 
solely on the evidence of P.W.lOand r.W. 11. 
There was no evidence to indicate that Ghulam 
Quasim was aware that the complainant party 
had been cutting reeds from his uncle's lands, 
or that the appellant and Wali Shah had been 
kept behind the bush to come and help him 
when called upon to do so. The evidence shows 
that Wall Shah "happened to be out shooting 
game” and when he and the apx>ellant heard 
Ghulam’s shouts for help they came up with 
their guns; the former shot the deceased, kill- 
ing him outright, and the appellant shot at 
Hamidullab Khan inflicting injuries on his 
l^i*son. Indeed, the High Court negatived the 
existence of a "common intention" at the com- 
mencement in the sense in which their Lord- 
ships have explained the term by stating — 
in considering the application of S. 84, Penal 
Code, to the case of Ghulam — what has been 
already quoted, viz. : 

“that the solo point which requires consideration 
now is whether a common intention to commit the 
crime came into being when Ghulam shouted to his 
companions to come to his rescue and both of them 
emerged from behind the bushes and fired their 
respective guns.” 

Having answered the aliove question in the 
negative as regards Ghulam Quasim, the 
learned Judges thought, as Bhandari J. has 
expressly stated, that with respect to the ap- 
pellant and Wali Shah, it must be held that 
the common intention of killing one or more 
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of the members of the complainant party 

fired the 

snots. Their Lordships cannot agree with this 
view. Their LordsMps are prepared to accept 
that the appellant and Wall Shah had the 
same intention viz., the intention to rescue 
Quasim if need be by using the guns and that 
m carrying out this intention, the appellant 
picked out Hamidullah for dealing with him 
and Wall Shah, the deceased, but where is 
the evidence of common intention to commit 
the criminal act complained against, in fur 
therance of such intention ? Their Lordships 
find none. Evidence falls far short of showing 
that the appellant and Wall Shah ever entered 
mto a premeditated concert to bring about 
he murder of Allah Dad in carrying out 
their intention of rescuing Quasim Shah. Care 
must be taken no^to confuse same or similar 
intention with coSmon intention; the parti 
tion which divides “their bounds” is often 
very thin; nevertheless, the distinction is real 
and substantial, and if overlooked will result 
in miscarriage of justice. In their Lordships’ 

iiiference of common intention 
within the leaning of the term in s. 34 should 
never be reached unless it is a necessary 
inference deducible from the circumstances^ 
of the case. That cannot be said about the 
inference sought to be deduced from the facts 

f distinguishing 

Quasfm “PPefiant from that of Ghulam 

Mr. MacKenna, the learned counsel for the 

supporting the judgment of 
if *^^® grounds mentioned in 

fnlln ^O'^dships’ attention to the 

following additional circumstance in further 

support of it. Reference was made to the 

concluding portion of the evidence of p. ws 

sta'ted that "when Allah 

Dad and Hamidullah tried to run away 
Wall Shah and Mahbub Shah came in froJt j 

stnu^ ■; V ’’fi'S circum- I 

of rw" f “w more definitely in the evidence 1 
• W. 6. He stated ... we then tried to 

coming ‘ Shah i 

“c^ne” „ Prevented our ^ 

escape and fired shots. It was argued that i 

he attempt of the appellant and Wali Shah s 

snows that they were actuated by a common ” 

moment the Court is entitled to infer a B 

ibe crime even « 
sLotlin fH® Pre:Concerted pin to ^ 

does not ^ t circumstance ^ 

the plsecul-i^®;: Lordships- view, advance s" 

over the 1 . f T ^“d, more. “ 

do not rely on it £ tfe e' 
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' Lordships are not satisfied that the appellant 
3 was rightly convicted of the offence of murder 
under s. 302, Penal Qode, read with s. 34 His 
' conviction for murder and the sentence of death 

’ I^ft , “ ‘•^^rnfore, be quashed. 

In this view', the further question raised in the 

LT. J j conviction 

being confirnaed, the sentence of death passed 

n him should not, having regard to the cir. 
cumstances of the case and his age, be com- 
muted to one of transportation for life does 

““^'deration. For the reasons 
indicated above, their Lordships have humbly 

advised His Majesty that the appellant havin- 

succeeded m his appeal, his appeal should be 

allowed and his conviction for murder and the 
sentence of death set aside. 

Appeal allowed. 

Solicitors for Appellant _ Douglas Grant & Dold. 
Solicitors for the Crown 

Solicitor, India Office. 
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1st March 1945 

Lords Thankerton, Simonds and 
Goddard, Sir Madhavan Nair 
and Sir John Beaumont 
Lakshman Prasad — Appellant 

V. 

John and others — Respondents. 

appKt:^ 

r'e's^lste|-bvl° ' 

rity-lEx^em of°* workmen to prio- 

en?U P^^openy elooO-^Th^ 

enmied to a charge in priority .fdebtlt 


anfcreardT/fav“j“lf’J^t 

fixed charge on its immovable proptrtiesl'nd” a float^ 
mg charge on rest of its properUesCd undertaktov' 

seonritv a E/ne debenture-holders to enftee 
security a Receiver was appointed bv the 7 

the protection of the property. The^mill hantl 
not been paid for at lelst three z^onths an^ 

IZ oT‘rb^ a disturbance ZoZlLt 

Heceiver was therefore authorlLd^rthf 

AcTfnHn tU auThtrit^^ ^d'°\h'X' 

SZ rSi .s 

to have purchased and it was agreed (a) thlf 
goods removed by A were found^f^L tu “ ^ ^ 
of or under lien I A 
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thecate to A sufficient property worth Rs. 60,000; 

(b) if the goods were found not to be the property of 
or under lien to A then A will set ofi Bs. 31,000 to- 
wards the price of the said goods and A shall have 
the same right and lien in respect of this amount 
of debt as the employees and labourers had in res- 
pect of the goods according to law. The goods refer- 
red to in the agreement were found to be the pro- 
perty of A : 

Held that (l)as the goods referred to in the agree- 
ment were found to be the property of A cl. (b) of 
the agreement did not come into operation and 
therefore the question what right or lien the em- 
ployees or labourers might have in respect of the 
goods did not arise. The obligation in cl. (a) did 
become efiective and the Receiver became bound to 
hypothecate to A property worth Rs. ^ 2 ] 

(2) the terms of cl. (a) no doubt provided that the 
lender A should be subrogated to the same rights of 
preferential payment as the relevant sections of the 
Companies Act prescribed for labourers and work- 
men, and in a debenture-holders' action as in a 
winding up of the company this preferential right 
was limited to the property subject to a floating 
charge. But. this was not the real Q'lestion for deci- 

sion : J 

(B) it was cl. (a) which became operative and the 
question was what was the right of the lender A to 
whom the Receiver bad agreed to hypothecate pro- 
perty worth Rs. 60,000 and to this there could be 
only one answer that A was entitled to a charge in 
priority to the debenture-holders. The fact that there 
was not in fact any hypothecation to A could not 
help the debenture-holders: against them an agree- 
ment to hypothecate was as effectual as an actual 
hypothecation ; tP 123 C 2] 

(4) under the authority given by the Court the 
Receiver could validly raise money by a charge on 
the company’s property ranking in front ^be 
debentures. tP 123 C 1] 

Sir T. Stranginan and S, P. Kltambatta — 

for Appellant. 

C. S. liewcastle and 17. Sen Gwpfn — 

for Respondents. 

Lord Simonds. — These consolidated ap- 
peals from a decree of the High Court of 
Judicature at Allahabad dated 8rd August 
1938, which varied a decree of the Subordinate 
Judge at Agra dated 27th April 1931. raise the 
question whether the appellant Lakshman 
Prasad (who will be called “the appellant’*) is 
entitled as against the respondents, the holders 
of debentures issued by an Indian limited 
company known as Agra United Mills, Ltd., 
and herein called “the company”, to any and 
what priority over such debentures in respect 
of moneys which had been borrowed from 
him by the receiver appointed in a suit 
brought by such respondents to enforce their 
security. The Subordinate Judge held the ap- 
pellant entitled to priority in respect of all 
the property subject to the charge, whether 
fixed or floating, created in favour of the 
debentures: the High Court limited the prio- 
rity to the property subject to the floating 
charge. The appellant seeks to restore the 
order of the Subordinate Judge, the respon- 


respect of the property subject to the floating 

charge. _ 

The company was formed in the year 1920 

with a nominal capital of Rs. 150,00,000, of 
which RS. 65,00.000 were issued, for the purpose 
of working certain cotton and other mills 
which had previously belonged to the respon- 
dents or some of them. In the same year, the 
company issued 200 first mortgage debentures 
of RS. 25,000 each bearing interest at 8 per 
cent, per annum. These debentures, which 
were in common form, were secured by a 
trust deed dated 8th August 1923, which con- 
tained (a) a specific charge on certain immo- 
vable and other assets of the company, and 
(b) a floating charge on the rest of its pro- 
perty and undertaking. In and after the year 
1925, the company also obtained financial 
assistance from the appellants father, Rai 
Bahadur Seth Suraj Bhan (whose heir and 
legal representative he is), under the terms of 
an agreement dated 9th November 1925. This 
agreement, which was of an elaborate charac- 
ter, provided (inter alia) for the lender hav- 
ing a lien for moneys advanced by him on 
raw materials in the company’s godowns and 
other materials, products and property as 
^therein specified. 

In 1927 the trustees of the debenture trust 
deed filed a suit (No. 84 of 1927) in the Court 
of the Subordinate Judge at Agra to enforce 
this security and in that suit on SOth Novem- 
ber 1927 , one, P. N, Raina, was on the appli- 
cation of the plaintiff trustees appointed 
receiver of the property and undertaking of 
the company. The case was presented to the 
Judge, and was accepted by him. as one of 
grave urgency » in which the appointment of 
a receiver was necessary for the protection of 
the property. It was alleged that the company 
had not been able to pay its staff' and mill- 
hands for at least three months and that the 
mill hands had therefore gone on strike, creat- 
ing a disturbance which threatened the safety 
of the company’s property. On the following 
day, 1st December 1927, upon a report made 
by the receiver the Court made a further 

order in these terms : 

“The Mill-hands have to be paid and from ihQ 
letter of the District Magistrate it appears that the 
Mill-hands have been promised their dues, and it 
they do not get their salaries then there is ev^ 
chance of a riot and disturbance at the Mill-hands. 
The Mills are about to file an appeal. In 
Messrs. Suraj Bhan and Kunwar Ganesh Smha de- 
dine to pay the money which they promised, th^ 
you can sell such properties which is admittedly 
theirs or raise money on such terms as you Uimk 
proper. The plaintiffs should come forward te ^ 
operate with you. The money which will be paid by 
Messrs. Suraj Bban and Kunwar Ganesh Singh ot 
any one else will confer on them the lien which th® 
Mill-hands have on the property which is m the 


dents to deprive him of his priority even in MilUpremises.” 
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It appears that Messrs. Suraj Bhan and 
Kunwar Ganesh Sinha did "decline to pay 
the money which they promised", whatever 
their obligation may have been. The receiver 
was therefore by the order authorised to raise 
money on such terms as he might think pro- 
per. Their Lordships entertain no doubt that 
under this authority the receiver could validly 
raise money by a charge on the company's 
property ranking in front of the debentures. 
It is not to be supposed that a lender could 
be found to advance money on any other 
terms than that he should have priority for 
the sums advanced by him for the salvage of 
the property. Acting on the authority of this 
order the receiver on 4th December 1927, 
entered into an agreement with the appel- 
lant s father which was in the following terms: 

appointed Receiver by the Court of 
Sub-Judge Agra, in suit No. 84 of 
1927 — Af a jor A. John v. The Agra United Mill 
Jjimited, and under an order, dated 30th November 
and Ist December 1927, the Court has authorised 
me, the executant, to contract a sufficient amount of 
loan and pay ofi the salaries of the labourers, and to 
lun the Mill so far as possible. Accordingly I have 
made, Seth Suraj Bhan Eai Bahadur, who has been 
financier of the mill from before and has invested 

Willing to advance to me at this time 
Its. di, 000 m cash bearing interest at annas 12 per 
cent, per month, on promise of paying back the 
amount after six months, so that salaries of the 
^ployees and labourers may be paid and the said 
^th Sahab may take away all the moveable pro- 

SfofJ’ ^ prepared yarn, grain, flour, 

maida (fine flour), cotton, bales, packing materials 

w^te and other goods under preparation, i.e., under 
process, which he within the limits of the mill and 
which are stated by the Seth Sahab to be owned and 
purchased by him. Accordingly the parties have 

ed I’ e^cutant, have receiv- 

Bahadur, the proprietor of firm Seth Chunni Lai 

Belanganj, Agra. As regards 
these goods it has been agreed upon that as there is 
no opportunity for sufficient enquiry at this time 
i^nce in future if these goods will be proved to be 

purchased or under 
hen of Seth Sahab aforesaid, then within 10 days of 

the said decision I shall hypothecate to Seth Sahab 

aforesaid to his satisfaction, sufficient property worth 

to te the property or under lien to Seth Sahab afore- 
said, then he (Seth Sahab aforesaid) will set-ofi the 

and Seth Sahab shall have the same right and lien 
m respect of this amount of debt and only to that 
extent as the employees and labourers have in res- 

according to law and justice. The 
remaining goods aforesaid or the market value of 
the same, if any, shall after setting off this debt be 

Td shill 

S Court 

Additional Subordinate Judge of Agra, hence 

in an; way.-?"'°°"' --Mutant! 

It is necessary to state this agreement in 
tuu since It appears to their Lordships that 
e rights of the parties depend upon a proper 
appreciation of its eflfect and that the High 
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Court has in this respect fallen into error. It 
13 not in dispute that the sum of Rs. 31,000 was 
duly paid to the receiver or that this sum was 
applied by him in the manner contemplated 
oy the agreement or that the goods therein 
referred to were proved to be the property of 
the lender and were in due course removed 
y him. From these facts two consequences 

follow. In the first place, it is clear that that 
part of the agreement which begins with the 
words ; If these goods will not be proved to 
be the property or under lien to Seth Sahab" 
aid not come into operation and therefore the 
question what "right or lien" the "employees 
or labourers" might have "in respect of these 
goods according to law and justice" does- not 
arise. In the second place it is clear that the 
obligation contained in the immediately pre- 
c^mg sentence of the agreement did become 
effective and the receiver became bound to! 
hypothecate to Seth Sahab aforesaid to hisj 
satisfaction sufficient property worth at least 

lis. 60,000." 

In these circumstances, their Lordships con- 
sider that the judgment of the High Court 
proceeds upon a wrong basis. The terms of 
the agreement, by reference to which the 
learned Judges of that Court have determined 
the issue, may be assumed to be an infelicit 
ous way of providing that the lender should 
TO subrogated to the same rights of preferen- 
tial payment as the relevant sections of the 
Indian Companies Act prescribe for labourer^ 
and workmen, and there is no reason 
doubt the TOrrectness of the conclusion to 
which the High Court has upon that basisi 
come, that m a debenture-holders’ action ad 
m a winding up of the company this prefer, 
en lal right is limited to the property subject 
to a floating charge. But, as already pointed 
out, ttes 13 not the real question for decision, 
it 13 the earlier part of the agreement which 
became operative and the question is what is 
the right of the lender to whom the receiver 
has agreed to "hypothecate sufficient property 
worth at least Rs. 60,000." To this question 
there can be only one answer. The lender is 
entitled to a charge in priority to the deben- 
ture holders. It has been urged that the order 
does not expressly authorise the creation of a 
prior charp. That is true, but such priority 
.3 implicitly authorised. For, if it were not so 
the order would be stultified and the property 
could not be saved. It has been further urged 
that there was not in fact any hypothecation. 

Tins also appears to be true. But it cannot 
help the debenture. holders: against them an 
agreement to hypothecate is as effectual as an 
actual hypothecation. This is the construction 
to which the Subordinate Judge came and in 
their Lordships* opinion he was right. The 
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decrees under review in this appeal were made 
not in the debenture-holders’ suit, to which 
reference has been made, but in a fresh suit 
which the appellant commenced upon the 
directions given by the Subordinate Judge on 
his application to have his rights determined 
in that suit. All proper parties appear to have 
been before the Court and the result is the 
same. 

Their Lordships are of opinion that the 
order of the High Court should be set aside 
and the order of the Subordinate Judge res- 
tored and that the respondents should pay 
the appellant his costs of these appeals and 
of the appeal to the High Court and will 
humbly advise Plis Majesty accordingly. 

G.N. Appeals allowed. 

Solicitors for Appellant — T. L. Wilson & Co, 

Solicitors for Respondents — 

Douglas Grant <& Dold. 
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Loud Wright, Sir Madhavan Nair 
AND Sir John Beaumont 

Midnapore Zamindary Co, Ltd. 

— Appellant 

V. 

Kumar Narendra Nath Roy and others 

— Respondents. 

Privy Council Appeal No. 64 of 1943 ; Bengal Ap- 
peal No. 13 of 1939. 

(a) Words and Phrases — “Nij” qualifying 
tenures excludes appurtenant lands. 

The word “Nij” when it appears as qualifying the 
tenure in a village would limit the scope of the grant 
to the village alone, thereby excluding its appur- 
tenant lands if any. [P 127 C 1] 

(b) Words and Phrases — “Nadir hoddapar” — 
Meaning explained. 

The expression “Nadir boddapar” indicates land 
on one side of the river only since the word hodda- 
par is used for the purpose of excluding from the 
grant the bank of the river. [P 127 C 2] 

Wynn Parry and S. A. Kyffxn — for Appellant. 

Sir W. Monclcton and J. Pringle — 

for Respondents. 

Sir Madhavan Nair. — This is an appeal 
from a decree of the High Court of Judicature 
at Fort William in Bengal, dated 19th July 
1939 which varied the decree of the Subordinate 
Judge of Nadia, dated I7th May 1937, and 
decreed the suit of the original respondent 
(hereinafter referred to as “the respondent”) 
in part. The appellant before the Board is 
the defendant, the Midnapore Zemindary Co. 
Ltd., and the respondents are the sons of the 
deceased respondent and his heirs. The main 
(juGstion in the appeal relates to the respective 
titles of the parties to the suit properties. The 


appeal arises out of a suit instituted by “the 
respondent” for a declaration of his zemindary 
title to th6 properties set out in the schedules 
to the -plaint, for cancellation of the tenures 
described therein, and for possession of the 
lands described in the four schedules attached 
thereto, by evicting the appellant company, 
and for mesne profits. 

The suit properties are comprised in Estate 
Tauzi NO. 491. This estate has land in various 
mouzas in different parts of Nadia district and 
in two mouzas of the neighbouring district of 
Murshedabad and pays an annual revenue of 
Rs. 18,263-14-9. The estate belongs to 14 co- 
sharers who had opened separate accounts 
under S. 10, Bengal Land Revenue Sales Act, 
(Act 11 of 1859). Of these, separate account 
NO. 7 represents the interest of one Bhupendra 
Nath Mustafi. This interest had been mort- 
gaged to “the respondent” and a further charge 
on the same had also been created in his 
favour. On these transactions he obtained a 
mortgage decree for the amount due to him 
and also for an additional sum paid by him 
as revenue. In 1934-35, separate account No. 7 
fell into arrears with respect to some kists of 
revenue due to Government. There is another 
account. No. 13, which had also fallen into 
arrears. These were put up for sale by the 
Collector, but no bids were offered. He, there- 
fore, stopped the sale and, following the pro- 
cedure laid down in Act 11 of 1859, put up the 
entire estate No. 491 for sale. "The respon- 
dent” offered the highest bid in his own 
name and was declared purchaser of the estate 
by the Collector who issued him the sale certi- 
ficate. It is stated in the plaint that the Col- 
lector put him in symbolical possession of the 
proj^erties but when he went to take actual 
possession he was resisted by the appellant 
company which claimed to hold them under 
certain tenures which were protected by being 
registered in.the "common register” under the 
Bengal Revenue Sales Act. The properties 
claimed in the suit were originally included 
in three schedules, but afterwards the plaint 
was amended and Sch. 4 was added to it. 
To appreciate the arguments before the Board 
their Lordships think it is necessary to refer 
to the properties in the schedules which run 
as follows : 

Schedule 1 . — Tenures held by the defendant Com- 
pany Estate bearing Touzi No. 491 of Nadia Colloc- 
torato of which the disputed property is a portion 
and are comprised in Mauza No. 23 known as Sadi- 
pur situate lying withiu the jurisdiction of Karimpur 
Thana, District Nadia, including Habrapara and 
Ajlanpur and Mauza No. 63 known as Rajapur with- 
in the Tehatta Thana District Nadia. 

Schedule 2 . — Tenures held by the defendant Com- 
pany Estate bearing Touzi No. 491 of Nadia CoUeo- 
torato of which the disputed property is a portion 
and are comprised in the resumed Chakaran Khas 
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Khamar land formerly belonging to Thakur Das Roy 
and others in Mauza No. 24 known as Topla within 
the jurisdiction of Karimpur thana District Nadia. 

Schedule Tenures held by the defendant Com- 
pany Estate bearing Touzi No. 491 of Nadia Collecto- 

rate of which the disputed property is a portion and are 

comprised m Mauza Dear Kartikpur alias Moktarpur 

{stated as Char Moktarpur No. 17 in “A” Register) 

within the jurisdiction of Karimpur thana, District 

Nadia and Moktarpur within the jurisdiction of Naoda 

f ,, Murshedabad being No. 22 in Regis- 
t6r o* 

Schedule 4 — Tenure held by the defendant coni- 
Mouza Joyrampur No. 64, Mrigi Mouza 
No. 69, Pratapnagar No. 65. Kanainagar No. 62 
Sreerampur No. 61. Nasirpur No. 66, situated with^ 

Nn % ru Tl Mehishkhala 

No, 27, Chack Ajlampur No, 25, situated in P S 

Karimpur, Pardiar No. 59 in “C" Register are nli 

fn Nadia except Pardiar ’which is 

of Murshedabad and lying within the 
Es ate bearing Touzi No. 491 of Nadia Collectorate.” 

bchedule 4 refers to lands described in the suit 

as chit lands” of Mouza Sadipur. The parties 

are agreed that “chit” means detached, and the 

term is used to denote portions of a revenue 

paying mouza which have been detached from 

the parent mouza and included within the 

boundaries of other revenue paying mouzas, 

the title remaining with the owner of the 

parent mouza. Sadipur is the parent mouza 

ot lands described in Sch. 4, the lands lying 

detached in six of the neighbouring villages 

named in the schedule. Before setting out the 

case of the appellant company, it wiU be ad- 

n ageous if their Lordships refer to s. 37 

Bengal Revenue Sales Act, 1859. and also the 

details of the title under which the appellant 

company claims to hold the properties. Its 

title IS based upon Exception 3 of s. 37 . The 

states”' relevant for the appeal, 

The purchaser of an entire estate in the nerman 
ently settled districts of Bengal {Bihar and ^Or^sal' 
sold under this Act for the recovery of arrears due 
on account of the same shall acquire the estate free 
from all encumbrances which may have been im 

Sr entitled time of settlement; and shall 

a % # * ^ all under-tenures 

and forthwith to eject all under-tenants” 

With certain exceptions. Exception 3 relied 

company is as follows; 

Other similar tenures 

eated since the time of settlement and held im ^ 

hare bir and farms • 

thil Act ” ^ registered under the provisions of i 


In the original written statement the ap- 
peUant company raised various pleas besides 
ting out its title to the lands. As none of 
these pleas, which were all found against the 
appellant company by the appeUate Court 
though found in its favour by the Subordi. 
Bate Judge, are now raised before the Board 
their Lordships will only refer to them in 

appellant s title. It was alleged by the appel. 


lant company that the sale of the entire 
estate by the Collector was illegal and ultra 
3 . vires and was brought about by fraud on the 
3 - part of “the respondent,’’ that he prevented 
■e the company from bidding at the revenue 
sale, that be had no title to sue, and that he 
was estopped from claiming that he had pur. 
a chased the estate free from encumbrances. 
As stated already, these questions are not 
now before the Board as the appellant com- 
a pany has elected not to contest the findings 
!. though the validity of them had been raised 
- in the grounds of appeal. The scope of the 
^ appeal is therefore much reduced. The only 
1 question which their Lordships have got to 
3 deal with in this appeal is confined to the 
; plea of title set forth by the appellant com- 
. pany in the written statement. Their Lord- 
j ships will now refer to the details of this title 
^ and the findings thereon by the Courts below. 

, Ihe appellant company claims title to these 
propertms as purchasers from the Bengal 
indigo Company of its interests in them. The 
tollowing extract from the High Court s Judg. 
ment sets forth succinctly and clearly the 
details of the title of the Bengal Indigo 
Company. On 25th March i 860 , two of the 
proprietors of Estate no. 491 Lakshmidas 
Mustafi and Sarbeswara Mustafi. executed 
u Bottas m favour of J. B. Mackin- 
tosh. Manager of the Patikabari concern of 
the Bengal Indigo Company (exs. h and 

h,^‘TVT 23). The grant was taken 

by Mackintosh for the said Indigo Company. 

The two Pottas are in the same terms. By 

the first Potta (ex. h) Lakshmidas created 

in favour of Mackintosh three Patni Taluks 
namely ; ’ 

(i) a Patni Taluk in respect of his 4 as 
undivided share in four Mouzas and one ' 
Para, namely, Nij Mouza Sadipore, Eajapore, 
Azlampore, and Haitapara including Jaimagar 

at an annual rental of Ks. 456-8-0; (ii) a Patni 
ialuk m respect of his undivided 4as. 8gds. 

SJi. 5d. share m a resumed Chakran called 
Khaskhamar Topla at an annual rental of 
Bs. 13; and (iii) a Patni Taluk in respect of 
his undivided 4as. I7gds. 3k. id. share in Diar 

^ Muktarpur at an annual 
rental of Rs. 373. 

By the said second Potta (es. hi) Sar 
beswar who had the same share in the estate 
as Lakshmidas had created 3 similar Patni 
Taluks in favour of the said company. The 
net result w^ that the Bengal Indigo Com- 
pany had “ Pato> Taluk covering s as. share 
of the four Mouzas, viz., Nij Sadipore, Raja, 
pore, Azlampore and Haitapara. This Patni 
goes by the name of Patni Mehal Sadipore. 
Another Patni Taluk covering 8as. i7gds. 2 
Karas odd share m Topla and a third Patni 
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taluk covering 9as. 15g63. 2 K.O-2d. share in 
the l^iac Kartikpore alias Muktarpore. On 
19th July 1862, the said company applied for 
registration of the said tenures under S. 40 of 
Act 11 of 1859 and the said tenures were regis- 
tered on 11th November 1862, by the Collector 
in the Common Register (B211, B200 to 205). 
The appellant company has purchased the 
interest of Bengal Indigo Company in these 
patni taluks. 

On the issue of title, as also on the other 
issues as already stated, the Subordinate Judge 
found in favour of the appellant company 
and dismissed “the respondent’s" suit. It is 
not necessary for the purposes of this appeal 
to notice in detail the learned Judge's findings 
on the appellant company’s title, but it may 
be stated as summarised by the High Court 
that he held that 

“the tenures of the defendants had been validly 
registered in the common register of the tenures. In 
any event the legality of the registration cannot be 
questioned in the civil Court more than a year after 
their registration. The chit lands of Sadipore in 
Mouzas Sreerampore, Mirjoy, Joyrampore Kanaina- 
gore, and the two Azlampore chaks, as also char 
Muktapore in the District of Murshedabad and 
small areas in Protapnngore and Nazirpore are in- 
cluded in the defendant company’s tenures and 
from them also the said company cannot be ejected.” 

Reversing the findings of the trial Court 
and, on their construction of the title deeds, 
the High Court decreed the suit in part. To 
ascertain the extent of the relief granted to 
the respondent and also the exact scope of 
the appeal before the Board, their Lordships 
may refer to the decree passed by the High 
Court, the relevant portions of which run as 
follows : 

"It is ordered and decreed that the decree of the 
Court below be varied in the manner following, 
namely, (a) the plaintifi’s zemindary right is declar- 
ed to the lands in suit except Mouza Pardiar; (b) the 
plaintiff and the defendant company be in joint 
possession in respect of 1 anna 6 gandas 2 karaand 
2 kranti share of Nij Mouza Sadipur, Mauza Raja- 
pore, Mouza Azlampore and Mouza Eayetpara in- 
cluding Jannagore, that is, in respect of the lands 
described in Sob. 1 of the plaint; (c) the plaintiff be 
put into khas possession of after ejecting the defen- 
dant from the chit lands of the mouzas mentioned 
in (b) above, that is, the land mentioned in Sch. 4 
of the plaint including the lands in Mouza Mirgay 
but excluding the lands in Mouza Pardiar . . . . ” 

The resix>ndent has not preferred any cross 
appeal with respect to the relief which has 
been refused to him. It will be noticed that 
in the order portion of the judgment of the 
High Court and in the decree which followed 
it, Mouza Muktarpur J. L. No. 22 within 
Naoda P. S. in District Murshedabad appear- 
ing in Sch. 3 of the plaint is not mentioned as 
among the land to which khas possession is 
declared. That this was duo to an oversight 
has been now admitted. Having regard to the 
above decree, it is admitted by the parties 


that no question now arises before the Board 
with regard to their title to lands in Sch. l of 
the plaint, nor does any question arise with 
regard to the land in Sch. 2, or the lands in 
sch. 3, except as regards Muktarpur within 
the jurisdiction of Murshedabad district being 
No. 22 in Register “C.” The substantial ques- 
tion that now arises really relates only to the 
title to the lands in sch. 4. and to Muktarpur 
NO. 22 in Register “C,” in Sch. 3. As regards 
the lands in Sch. 4, however, the appellant 
company does not press its case with respect 
to lands Nos. 65 and 6G; and “the tespon- 
dent” has given up his case with respect to 
Pardiar No. 59. 

The two questions therefore that the Board 
have to consider are : (l) Has the appellant 
company made out a title to the lands in 
Sch, 4, omitting those mentioned above, and to 
{ 2 ) Muktarpur 22 in Register “C” in Sch. 3. 
Such lands in sch. 4 are as already stated 
the chit lands of Mouza Sadipur. Both parties 
averred in the High Court that the documents 
Exs. H and Hi on which the appellant com- 
pany’s title depends have not been correctly 
translated. The learned Judges of the High 
Court translated for themselves the relevant 
portion of the documents which are identical 
in terms as follows : 

“I having notified that I would grant patni settle- 
ment of my four annas share in Nij Mouza Sadipur 
and Mouza Rajapur and Mauza Ajlampore and 
Mouza Hayetpara including Jannagore — Moozas 
and one Para included in the aforesaid Dihi includ- 
ing Khas Khamars and of my 4as. 8gds. 3k. 5d. 
share in Khas Khamat Tapia, the resumed Chakrau 
formerly of Thakur Das Roy and others, and of my 
4as. 8gds. 3k. 5d. share of Diar Kartikpur otherwise 
called Muktarpur which is beyond the limit of the 
river Eharia (Kbaria Nadir h^dapar).” 

In view of the above terms, the learned 
Judges held that in regard to Sadipur the 
documents indicated clearly that the grants 
covered the grantors* share in Nij Mauza 
Sadipur. They did not qualify the other three 
mouzas by the word “Nij.” They therefore 
held that the grantors did not include in the 
grants the chit lands of Mouza Sadipore in 
other villages. The question whether the grants 
include these chit lauds therefore depends on 
the meaning of the word Nij. The significance 
of this word in the light of the circumstances 
of the case was the main argument advanced 
in connexion with the title to these lands. 
Except saying that the use of this word indi- 
cates that the chit lands of Sadipur in other 
villages are not included in the grant, the 
learned Judges have not explained the mean- 
ing of the word. No light is thrown on its 
meaning by the judgment of the Subordinate 
Judge for it does not mention the word at all 
as appearing before Sadipur, The appellant 
company’s learned counsel says it indicates 
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that the chit lands are included in Sadipur, 
the word being a word of “inclusion”, while 
the respondent’s learned counsel asserts that 
it is a word of “exclusion” and excludes the 
chit lands. Their Lordships would have been 
in a better position to decide the question if 
the learned Judges of the High Court both of 
whom know the Bengalee language, had given 
their interpretation. of the term, but they have 
not done so. Their Lordships must therefore 
decide it on the materials available to them. 

In Wilson’s Glossary the word is stated to 
mean “own, peculiar”, used sometimes in the 
sense of nij.jot and nij-jot is stated to mean 
lands cultivated by the proprietors or re- 
venue-payers by themselves, and for their 
own benefit; also, land allowed to be set apart 
for the private maintenance of a zamindar, 
on which before the decennial settlement in 
Bengal, no revenue was assessed.” This expla- 
, nation is followed by the word Nij-taluk which 
is stated to mean “own taluk or estate; in 
Bengal, a portion of land of which the pro- 
prietor or rent-payer collects the rent from 
the cultivators direct without any intermedi- 
ate agency; also the private lands of a zamin- 
dar, or those cultivated by himself for his 
own benefit.” These interpretations suggest to 
their Lordships that the word “Nij” when it 
appears as qualifying the tenure in a village 
as in the present case, would limit the scope 
of the grant to the village alone, thereby ex- 
cluding its appurtenant lands if any. The 
translation of the word appearing in the offi. 
cial translation of the documents is “proper” 
which would show that what was granted was 
Sadipur proper. The boundaries of Mouza 
Sadipur and Rajpur, etc., given in column 6 
of Ex. M. M. (l), extract from the common 
register of the Nadia Collectorate in respect 
of Tauzi NO. 491 show that Sadipur is a defi. 

_ nite and distinct block of land. The land was 
described with reference to its boundaries by 
the appellant company’s predecessors when 
they applied for registration. Their Lordships 
must infer that what was granted to them 
was Sadipur included in the boundaries. If 
the chit lands attached to it had been given, 
some indication of it would have appeared in 
the common register. Exhibit T. Y. 2, Revenue 
Survey Map of Mouza Sadipur, etc., shows 
Sadipur with boundaries similar to that given, 
in M. M. 1. In Map No. i, also Sadipur ap- 
pears as a distinct entity by itself. A careful 
consideration of the boundaries of the mouza 
and its situation appearing in the plans refer- 
red to, leads their Lordships to the conclusion 
that the learned Judges of the High Court 
were right in holding that the chit lands, 
though they may be attached to the parent 
mouza, were not actually given by the gran- 
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tors under the title deeds; and their Lordshijjs 
therefore hold that the chit lands of Sadipur 
were not granted to the predecessors of the 
appellant company. The other passage in the 
title deeds referred to by the High Court to 
which a passing reference -was made by the 
learned counsel, does not also advance the 
case of the appellant on this point. 

The next question is whether Muktapore 
NO. 22 in register “c” was included in the 
grants. What was granted under the deeds to 
the appellant company’s predecessor was “Diar 
Kartickpur, otherwise called Muktarpur which 
is beyond the limit of the river liharia.” 
There are two Muktarpurs, Muktarpur No. 17 
lying east of the river Jellangi (Kharia)in the 
District of Nadia, and Muktarpur No. 22 lying 
west of it in the District of Murshedabad. 
Muktarpur No. 17 has been found to belong 
to the appellant company. The question with 
respect of Muktarpur no. 22 turns upon the 
interpretation of the expression “Kharia Nadir 
hoddapar.” The learned Judges relying on the 
meaning of the word Hodd, Hadd or Hudd 
which means boundary {see Wilson’s Glossary, 
page 192) and the word para, or Par, which 
means “river bank,” came to the conclusion 
that the grant was of land on one side of the 
river only and that the word hoddapar was 
used for the purpose of excluding from the 
grant the bank of the river. The boundaries 
given by the patnidar in his application for 
registration under s. 40 of Act ii of 1859, in 
col. 6 'of the common register are the bounda- 
ries of Char Muktapore which has now been 
found to belong to them. This is a definite 
indication that only Char Muktapore No. 17 
was granted to the predecessors of the appel- 
lant company. Apart from this consideration, 
looking at the plan Ex. lO (a), Settlement Map 
of Revenue Thana Naoda District Mursheda- 
bad, their Lordships find that Muktarpur 
NO. 22 lies on the west separated from the 
river by a tract of land of some size. Two 
Muktarpurs lying in this situation, not conti- 
guous with the river, would hardly be des- 
cribed as lands on both sides of the river. 
Their Lordships have no doubt that Muktar- 
pur NO. 22 was never granted to the prede- 
cessors of the appellant company. 

There are no other questions for decision in 
this appeal as the other questions raised have 
not been pressed by the appeUant company. 
The result is that this appeal will be diamia. 
sed with costs, but the decree passed by the 
High Court which their Lordships now con. 
firm will also include in the decretal portion 
a provision which the High Court inadvert- 
ently omitted, viz., that the plaintiff be put 
into khas possession of Muktarpur Mauza 
J. Ii. No. 22 in district Murshedabad within 
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the jurisdiction of Naoda thana, District Mur- 
shedabad being No. 22 in register “c” referred 
to, mentioned in Sch. 3. Their Lordships will 
humbly advise His Majesty accordingly. 

R.K. Appeal dismissed. 

Solicitors for Appellant — Burton Yeates Hart. 

Solicitors for Respondents — W. W . Box d Co. 
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(From Oudh : A. I. B. C40) 27 A. I. B. 

1940 Oudh 269) 

7th May 1945 

Lord Thankerton, Sir Madhavan 
Nair and Sir John Beaumont 

Mt. Inder Kuer — Appellant 

V. 

Mt. Pirthipal Kuer and another — 

Bespondents. 

Privy Council Appeal No. 3 of 19-13; Oudh Appeal 
No. 11 of 1940. 

(a) Hindu law — Joint family — Presumption, 

The state of every Hindu family is presumed to 
be joint, joint in food, worship and estate ; but the 
strength of the presumption necessarily varies in 
each case. The presumption of union is stronger in 
the case of brothers than in the case of cousins, and 
the farther you go from the founder of the family, 
the presumption becomes weaker and weaker. The 
evidence in the case has to be reviewed in the light 
of this presumption. [P 129 C 2] 

(b) Revenue records — Mutation — Value of 
evidence. 

An order made in mutation proceedings is, no 
doubt, not a judicial determination of the title of 
the parties, but it has evidentiary value. [P 130 C 2] 

(c) Hindu law — Partition — Separation can be 
proved by conduct of family and attendant cir- 
cumstances. 


For partition physical division of property is not 
necessary. Once the shares are defined there is a 
severance of joint status. The parties may then 
make a physical division of the property or they 
may decide to live together and enjoy the property 
in common. But the property ceases to be joint im- 
mediately the shares are defined and thenceforward 
the parties hold as tenants-in-common. Separation 
of family can be proved by the conduct of the family 
and the attendant circumstances ; (’38) 25 A. I. R. 
1938 P. C. 189, Rel. on. [P 131 C 1] 

(d) Custom — Succession — Exclusion of sis- 
ters. 

Custom of exclusion of sisters and their children 
by collaterals held not established. [P 132 C 2] 

J. M. Pringle — for Appellant. 

C. S. Rewcastle and L. M. Joplong — 

for Respondents. 

Sir Madhavan Nair. — This is an appeal 
from the decree of the Chief Court of Oudh 
dated 27th February 1940, which reversed the 
decree of the Civil Judge, Sitapur, dated 30th 
September 1936, and decreed the plaintiffs’ , 
suit. The appellant before the board was de- 
fendant 2 in the suit, the surviving widow of 
one Mathura Singh, deceased. The first and 
the only other defendant, her co- widow, did 
not join the appellant in filing this appeal. 
She was therefore made respondent 3. During 
the pendency of the appeal she died and her 
name was removed ; and the appellant was 
made her heir and legal representative by 
the order of the Chief Court. The deceased 
husband of respondent 1, and respondent 2, 
were the original plaintiffs in the suit. They 
will be referred to as the respondents. The 
relationship of the parties to the suit is shown 
in the following genealogical table : 


BAKHTAWAR SINGH 

1 


Raghubar 

(d. between 1874 and 1889) 

I 


Sheo Singh = Mt. Bittan Kuer "I Maharaj 


(d. 17-12-20) 


(d. 28-2-24) I 


U 


= Mt. Kanchan Kuer 
(d. 25-4.30) 


Kuer 

(d.) 


I 

Ram Dayal 
(d. 1899) 

I 

Mathura = Mt. Suraj Kuer 
(d. deft. 1 

11-12-34) (d. 7-6-41) 

= Mt. Inder Kuer 
deft. 2 
Appellant 


L 


Mulchand (pltfl. 1) 

(d.) 

= Mt. Pirthipal Kuer 
(respt. 1.) 


I 

Shanker Dayal 
(pltff. 2 
respt. 2) 


I 

I 

Munia Kuer 


I 

Ram Sahai =: Raj Kuer 
(d. about 1886) (d.) 

I 

Mt. Badan Kuer 

(d.) 


I 

Lalay 

I 

Ram Bharose 


1 

Qokaran 


One Bakhtawar Singh, a Plindu, had three 
sons, Raghubar, Ram Dayal and Ram Sahai. 
Of these, Raghubar and Ram Dayal had each 
one son called rosi^ctively, Sheo Singh and 
Mathura Singh ; and Raghubar had a daugh- 
ter as well, whose sons were the plaintiffs in 
the suit. Sheo Singh died on I 7 th December 
1920, without issue, leaving two widows, Mt. 
Bittan Kuer, who died on 28th February 1924. 


and ^It. Kanchan Kuer, w'ho died on 25th 
April 1930. 

Mathura Singh, the cousin of Sheo Singh, 
died on ilth DGceml)or 1934, leaving two 
widows — the defendants in the suit — of whom 
the surviving widow, defendant 2 is, as was 
stated before, the appellant. The appeal arises 
out of a suit instituted by the resixindents for 
possession of the immovable properties men- 
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tioned in lists A and B of the plaint, under 
claim of being the heirs of Sheo Singh, the 
last full owner. They claimed the properties 
as Sheo Singh’s separate estate, to which they 
as his sister’s sons were entitled to succeed by 
virtue of S. 2, Hindu Law of Inheritance 
(Amendment) Act, 2 of 1929, {hereinafter re- 
ferred to as “the Act”). The Act applies to 
persons otherwise subject to the law of the 
Mitakshara. Section 2 of the Act says that 

“A son’s daughter, daughter’s daughter, sister and 
sister’s son shall in the order so specified be entitled 
to rank in the order of succession next after a 
father’s father and before a father’s brother”. 

It will be observed that Mathura Singh, as 
the son of Sheo Singh’s father’s brother and 
ranking as such in the Mitakshara order of 
succession would, under the section, be post- 
poned to the plaintiffs as sister’s sons of Sheo 
Singh. The case of the respondents is that 
after the death of Sheo Singh, his widows 
Bittan Kuer and Kanchan Kuer, entered into 
joint possession of Sheo Singh’s property, that 
on Bittan Kuer’s death, Kanchan Kuer came 
into possession of the entire property, that on 
her death Mathura Singh took wrongful pos- 
session of the same, and that on his death his 
widows obtained wrongful possession against 
them. The appellant and her co-widow resist- 
'8d the claim of the respondents on the alter- 
native contentions, viz., (l) that the properties 
in suit were joint family properties which on 
Sheo Singh’s death in 1920 passed by survu 
vorship to their husband, and on his death in 
1934, to themselves for a limited estate, and 
the appellant claims that on her co-widow’s 
death they vested in herself alone; and (2) that 
even if the properties were the separate pro- 
perties of Sheo Singh under the custom ap- 
plicable to the family, Mathura Singh took 
as heir, the operation of S. 2 of the A^t being 
excluded by s. 3 thereof. Section 3 is as follows: 

‘‘Nothing in this Act shall (a) affect any special 
family or local custom having the force of law.” 

The custom relied on by the appellant and 
her co-widow is thus stated in para. 21 of their 
joint written statement : 

‘‘It has been tbe custom in the family of Bakhta- 
war Singh and his descendants that in the presence 
of collaterals, daughters, their sons, or sisters and 
their sons, are excluded from inheritance. If there 
be no collateral then daughters, their issue, and 
after that sisters and their descendants become 
heirs.” 

On the above contentions two questions 
arose for decision in the Courts in India, and 
the same questions arise fon decision also be- 
fore the Board. These questions are : (l) 
Whether Sheo Singh and Mathura Singh were 
members of a joint Hindu family, or whether 
Sheo Singh died while separate from Mathura 
Singh, and ( 2 ) whether there is any custom 
in the family of Sheo Singh excluding sisters 
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and their issue if collaterals are in existence. 
In support of their respective contentions 
both parties gave evidence, both oral and 
documentary, on a consideration of w'hich 
the learned Civil Judge answ'ered both ques- 
tions in favour of the appellant ; tbe learned 
Judges of the High Court set aside his deci- 
sion on both points. 

As is usual in cases of this kind, the oral 
evidence is much interested and indefinite, 
and the documents by themselves are incon- 
elusive. The case has to be decided on the 
evidence read as a whole. The burden of 
proving that Sheo Singh was separate in 
estate from Mathura Singh is on the respon- 
dents. It is well known that the state of every 
Hindu family is presumed to be joint, joint 
in food, worship and estate, but the strength 
of the presumption necessarily varies in each 
case. It has been laid down that the pre- 
sumption of union is stronger in the case of 
brothers than in the case of cousins, and 
the farther you go from the founder of the 
family, the presumption becomes weaker and 
weaker. The evidence in the case has to 
be reviewed in the light of this presumption. 
Sheo Singh and Mathura Singh, being cousins, 
the presumption of jointness may not be so 
strong as it would be had they been brothers. 

The respondents have not been able to as- 
sign any definite date as regards the partition 
in the family of their uncle. They are only 
nephews of Sheo Singh who ordinarily may 
not be expected to know the details of his 
family affairs, though according to the evi- 
dence they had lived long in their uncle’s 
family. Their counsel stated : {see p. 13 of 
the records) : 

"Raghubar Singh, Ram Sahai, and Ram Dayal were 
separate. My client cannot give the date when se- 
paration took place, but it took place when the sons 
of Bakbtawar Singh were alive. The separation took 
place some time between the first regular settlement 
and the death of Ram Sahai. Raghubar was sepa- 
rate from before.” 

The settlement referred to is 1873. and Earn 
Sahai died in or about 1886. There is some 
evidence, not direct, bearing on the point, but 
it is not sufficient by itself to establish the 
truth of the counsel’s statement. Their Lord- 
ships will refer to it later. In this connexion 
it is necessary to observe that though the res- 
pondents may not be able to prove the exact 
case of separation set up by them in their 
counsel’s statement, they will be entitled to 
succeed in their case if they are able to prove to 
the satisfaction of the Court that Sheo Singh 
and Mathura Singh must have been separate 
in estate and that Sheo Singh died while sepa- 
rate from Mathura Singh, which is what they 
have really attempted to do. relying on the 
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evidence read as a whole to support that con- 
clusion inferentially. 

Their Lordships will first deal with the 
question whether Sheo Singh died while sepa- 
rate from Mahura Singh. After holding that 
separate devolution of shares in the proper- 
ties, specification separately of the shares of 
Sheo Singh and Mathura Singh in the khe. 
wats, the fact that they held sir, khudkasht 
lands separately, that they held groves sepa- 
rately, that they had separate residences, that 
they executed sei)arate powers of attorney 
and had separate servants and other factors, 
relied on by the respondents to show that 
Sheo Sing and Mathura Singh were separate 
in estate, were not necessarily inconsistent 
with the existence of a joint Hindu family, 
the learned Civil Judge concluded that the 
family was joint chiefly by reason of (i) the 
evidence of Mt. Suraj Kuer, defendant l, 
taken on commission, (2) the evidence afforded 
by certain books of accounts, Exs. A37 to A40, 
and (3) the evidence that the income of the 
entire estate was collected by Sheo Singh 
alone in his life time. In support of the con- 
clusion that the family was joint and was not 
divided Mr. Pringle, the learned counsel for 
the appellant, has taken their Lordships 
through most of the evidence in the case. 
Their Lordships will refer only to those salient 
features in the evidence which they think are 
sufficient to decide the point under considera- 
tion and will deal with the relevant objections 
thereto as they proceed. 

In their Lordships’ opinion evidence relat- 
ing to devolution of properties in separate 
shares where such devolution happened, and 
the holding and management of properties in 
separate shares, are the most important evi- 
dence in this case on the question of separa- 
tion. When Ham Sahai, one of the three sons 
of Bakhtawar, died in or about the year 1886, 
evidence shows that in two villages, his share 
was mutated in the name of his widow Raj 
Kuer to the exclusion of his brothers {see 
Exs. 22 and 23). Exhibit 22 show’3 that she 
was also the lambardar of the village of 
Bodhwa. It is said that these shares came 
back to the family but it is not shown in 
what circumstances. However, to the extent 
they go these documents would suggest that 
there may well have been a separation of 
shares before the death of Ram Sahai. It is 
not known whether Raj Kuer obtained the 
shares of her husband in the other three villages 
in which also he had shares. The learned 
Judges of the High Court say that all his 
property was mutated in the name of his 
widow but the evidence on record refers only 
to the above-mentioned two villages. Their 
Lordships agree that this evidence by itself 


is not enough to establish the case of separa- 
tion set up, but it requires explanation, and 
Mr. Pringle explains it by saying that the 
shares in question were given to her by way 
of consolation to the widow on the death of 
her husband. The learned Judges of the High 
Court say with reference to this plea that 

“it is well established that there is no presumption 
that mutation in the name of a Hindu widow is by 
way of consolation. Consequently whoever raises 
the plea of mutation being for consolation must prove 
it but in the present case there is no evidence worth 
the name in support of the defendants' allegation on 
this point." 

This view has not been shown to be wrong. 

The learned Judges say further, that 
“the fact that Bam Sabai’s and Sheo Singh's widows 
were lambardars in some of the villages knocks the 
bottom out of the plea of consolation." 

The next instance of mutation to be noticed 
is the one that followed on the death of Sheo 
Singh, who died in 1920. The following ex- 
tract is from the learned Civil Judge’s judg- 
ment : 

“The shares of the property of Sheo Singh and 
Mathura Singh were separately recorded in the khe- 
wats, and after the death of Sbeo Singh his property 
was separately recorded in the names of his widows 
as appears from the kbewats and khetonis (Exs. 27 
to 34 and 37 to 39). The widows of Sheo Singh were 
also made lambardars of their share of the property 
{vide D. W. 10, p. 67)." 

This instance of mutation strongly supports 
the view that Sheo Singh before his death 
must have become separate in estate from 
Mathura Singh for, if they were joint muta- 
tion would in the normal course be in the 
name of Mathura Singh and not in the name 
of the widows. In this connexion the High 
Court observes that 

“the order of mutation having been passed by the 
Tahsildar shows that Mathura Singh did not even 
contest the widows’ right to succeed to their hus- 
band." 

Exhibit 17 shows that on Bittan Kuer*3 
death the property standing in her name in 
village Tambour was mutated in favour of 
the surviving widow Kauchan Kuer, as stated 
by the Tahsildar “on the basis of inheritance.” 
The mutation made in favour of the widows 
in the case of Sheo Singh’s death also, is said 
to have been made by way of consolation 
without any proof that it had been so made. 
If that bad been so made originally, on Bittan 
Kuor’s death, why should her iX)rtion be 
mutated again in favour of Kanchan Kuer 
who had been given her specific portion al- 
ready ? An oi'der made in mutation procee- 
dings is, no doubt, not a judicial determina- 
tion of the title of the parties, but that it has 
evidentiary value, cannot be disputed. It ap- 
pears to their Lordships that the true explana- 
tion of what happened is this, that when their 
husband died the two widows succeeded to 
his estate as they would ordinarily do under 
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the Hindu law, and when one of them died, 
the other succeeded to the ordinary widow’s 
estate in the whole of it, from which it would 
follow in the absence of a reasonable esplana- 
tion that their husband died while separate 
from Mathura Singh. This is the real evi- 
dentiary value of the mutation proceedings 
in this case, and the learned counsel who has 
gone through the evidence with great care 
has not been able to give any satisfactory 
explanation of them except that the proper, 
ties were given by way of consolation to the 
widows which is true neither in law nor in 
fact. The instances of succession which their 
Lordships have noticed are clearly inconsistent 
with the family being joint. Further, in several 
villages the widows were lambardars. They 
had separate servants for collection of rents 
and they filed suits for arrears of rents even 
in a village of which Mathura Singh was the 
lambardar. These facts are full of significance 
and support the view that Sheo Singh was 
separate from Mathura Singh before he died. 

The above evidence does not stand alone. 
Another kind of evidence relates to the hold- 
ing of the lands. There is evidence not only 
that the shares of Sheo Singh and Mathura 
Singh were specified in several khewats but 
also they held sir, khudkasht lands and groves 
separately. It is true that there is no evidence 
in this case of actual partition of the joint 
estate by metes and bounds, but physical 
division of property is not necessary. “Once 
the shares are defined there is a severance of 
joint status. The parties may then make a 
physical division of the property or they may 
decide to live together and enjoy the property 
in common. But the property ceases to be 
joint immediately the shares are defined and 
thenceforward the parties hold as tenants in 
common”: {See the decision of the Board in 
A.I.R. 1938 P. C. 189^). 

The other relevant evidence indicative of 
separation such as, having separate residence, 
separate business, separate servants, separate 
cattle sheds, and others of a like nature which 
are important, have all been fully considered 
in the judgment of the High Court and need 
not be referred to again. It is well established 
that separation of family can be proved by 
the conduct of the family and the attendant 
circumstances ; and their Lordships are of 
opinion that in this case there are strong cir- 
cumstances proving the separation of the 
family. The cumulative effect of the evidence 
examined above is sought to be negatived 
mainly by referring to entries in the account 
books, A37 to A 40, for the years 1914-15, 1915-17, 

1. (’38) 25 A.I.R. 1938 P. C. 189 ; 32 S. L. R. 798: 
175 I. C. 332 (P.C.), Harkishan Singb v. Partap 
Singh. 


(Sir M adhavan Nair) Priyy Gonncil 131 

1918-20 and 1920-23, respectively, to show that 
the family remained joint. Their Lordships 
are not satisfied after an examination of the 
various entries brought to their notice that 
the account books represent accounts of the 
joint family; on the other hand they agree 
with the High Court that the evidence gives 
strength to the respondents’ case that the ac- 
counts are the separate accounts of Sheo Singh. 
They may add that there is nothing in the 
evidence to show from what source the monies 
dealt with in the accounts came. The other 
documents brought to their Lordships’ notice, 
such as A2, A42, A43, A45, are not for the rea- 
sons mentioned by the learned Judges neces- 
sarily inconsistent with the respondent’s case. 
The evidence of defendant 1, the co-widow, 
taken on commission, distinctly supports the 
case of the plaintiff, that Sheo Singb and 
Mathura Singh were separate. Their Lord- 
ships do not attach much importance to the 
evidence that Sheo Singh collected the rent 
and paid the revenue on behalf of the co- 
sharers as be was the lambardar of many of 
the villages. 

In their Lordships’ opinion, the evidence 
surveyed as a whole including the oral evi- 
dence leads to the conclusion that the separa- 
tion of estate in this family began from about 
the time of Ram Dayal’s death and went on 
progressively till it culminated in effective 
separation between Sheo Singh and Mathura 
Singh before the death of Sheo Singh, and 
that Sheo Singh died while separate from 
Mathura Singh. It is difiScult to ascertain 
definitely the date when the separation took 
place but that is not a defect as their Lord- 
ships are satisfied from the evidence that it 
did take place before the death of Sheo Singh. 
The learned counsel for the respondents state 
that the separation took pjace at or about the 
year 1900, judging from Ijhe entry in col. 3, 
headed period of cultivation, “20 years from 
1309 Fasli” noted against Thakur Sheo Singh, 
“proprietor”, an Ex. 27, an extract from the 
khetauni of village Tambur, but it is difiScult 
having regard to the nature of the evidence 
to assign any exact date, nor is it necessary 
to do so in the circumstances of this case. 

In view of the finding that Sheo Singh 
died while separate from Mathura Singh, the 
appellant cannot succeed unless the alleged 
custom of exclusion of sisters and their 
children by collaterals is established, which 
is the next question for consideration. In 
support of this custom the appellant and her 
co-widow relied in the Courts below mainly 
on the "wajibularz” of Isapur village — Ex. 4 i, 
dated 1873. Paragraph 4 of the wajibularz 
runs as follows : 
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“The custom obtaining in the family ofthezamin- 
dars of this village is that on the death of any co- 
sbarer. if there be any male issue and widow, the 
male issue get the heritage in equal shares and the 
widow, food and raiment .... If there be no male 
issue, the real brothers shall be the heirs, generation 
after generation, and shall support the widow. If 
even real brothers be not in existence, then the 
widow shall remain the heir for life. If there be two 
or more widows, they shall be the owners in equal 
shares. In the event of the widow becoming immoral, 
she shall be deprived of the share. If there be no 
widow even, then the nearest among the collateral 
relations of the widow’s husband shall get the share 
and if even he be not forthcoming, then the 
daughter and her issue and sister and sister's issue 
shall be the heirs . . . 

The wajib-ul-arz has been attested by Ram 
Sahai, Raghubar Singh, Ham Uayal and 
other cosharers of the village. The learned 
Judges held that the above paragraph of the 
wajib-ul-arz can hardly be taken as a custom 
for the reasons that, (l) on Ram Sahai’s 
death his property devolved on Raj Kuer. 
and not on his brother Ram Dayal, (2) wajib- 
ul-arzes are often untrustworthy as they re- 
cord not custom but the wishes of those who 
dictate them, (3) in the present case there is no 
satisfactory evidence that the clause records 
a custom, (4) none of the witnesses examined 
could cite a single instance of the applica- 
tion of the custom, and ( 5 ) it is difficult to see 
how there could have been a custom of exclu- 
sion of sisters when sisters were no heirs at all 
prior to the passing of Act 2 of 1929. The learn- 
ed Judges had before them another wajib-ul- 
arz — Exhibit A-2 — “which contained no such 
provision relating to the succession of sisters 
as is contained in the wajib-ul-arz of Isapur.” 
They therefore held that the custom set up 
was not proved. 

The printed records show that Ex. A.2 is a 
translation of an extract from the wajib-ul-arz 
of the village Ismailganj, in which also, the 
predecessors of the parties were cosbarers, 
containing only paras. 1, 3, 13 of the wajib-ul- 
arz. The extract is a certified copy issued by 
the copying department of the Sitapur Col. 
lectorate. It does not contain para. 4 of the 
wajib-ul-arz or any reference to the alleged 
custom. A translation of the original wajib- 
ul-arz of Ismailganj containing all the para- 
graphs has now been brought to their Lordships’ 
notice by the respondents, included in the 
‘supplementary record." It contains para. 4 
of the wajib-ul-arz styled “relating to right of 
inheritance." Normally, their Lordships will 
not at this stage take this document into con. 
sideration, without having the question of its 
admission considered by the High Court, but 
the appellants' learned counsel, though ho ob- 
jected to the manner in which it has been 
brought to their notice without the usual 
formal application for admission of the docu- 
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ment, has agreed that he has no objection to 
their Lordships treating it as admitted. Their 
Lordships are surprised that the learned Judges 
of the High Court were led to think that there 
was no reference to the right of inheritance 
in the wajib-ul-arz of Ismailganj, The trial 
Court does not in this connexion refer to this 
exhibit. Paragraph 4 “relating to inheritance" 
of this wajib-ul-arz runs as follows : 

“A daughter" and her issue are not en- 
titled to inheritance and a childless widow 
whose husband’s share was separate and 
whose husband used to get rendition of ac- 
counts only, is entitled to inheritance and 
possesses powers of transfer also. In case the 
share is divided but Ho rendition of account 
is made she (the widow) holds the share 
without power of transfer and after her that 
share devolves on the lawful heir. In case 
there are male “issue from several wrves^ 
then division of share takes place on the 
number of wives. A woman who is not law. 
fully wedded and her issue have no right 
whatsoever. She gets maintenance (food and 
raiment) as long as she remains alive.” (The 
rest of the paragraph omitted refers to the 
custom of adoption; and of the rights of an 
adopted son and the son born after adoption.) 

The above paragraph does not contain any 
reference to inheritance by sisters and their 
sons at all, and in that respect is not in con- 
formity with the custom contained in para. 4 
of the wajib-ul-arz of Isapur, which excludes 
sisters and their children in the presence of 
collaterals. As already stated, the predecessors 
of the parties to the suit were cosharers in 
both the villages. In an appropriate case like 
the present what is the rule of inheritance to 
be applied according to the custom of the 
family ? In view of the inconsistent statements 
contained in these two documents as regards 
the right of inheritance their Lordships hold 
without any further consideration of the ques- 
tion which seems to them to be unnecessary in 
the circumstances, that the alleged custom set 
up by the appellant and her co-widow has not 
been established. In the result, their Lordships 
will humbly advise His Majesty that this ap- 
peal should be dismissed with costs. 
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Civil P. C. (1908), S. 11, Expln. 4— In previous 
suit between same parties plaintiff claiming half 
share in entire income from offerings made to 
idol — Plaintiff’s title upheld — Defence in subse- 
quent suit that plaintiff was entitled to half 
share in income of one portion only of offerings 
held barred under S. 11, Expln. 4. 

Iq the previous suit between the same parties the 
plaintifi claimed that lie was entitled to one half of 
the entire income from the offerings made by pil- 
grims to the idol of Shree Onkarji at the lime of 
certain annual fairs. The plaintiff’s title to one half 
of the entire income was upheld. In the subsequent 
suit the plaintifi claimed a half share in the income 
from entire offerings made at subsequent annual 
fairs : 

Held that the defence in the subsequent suit that 
the plaintifi was entitled to a half share in the in- 
come of only one portion of offerings, namely, the 
shamlat khut or joint account, was a matter which 
might and ought to have been made a ground of 
defence in the previous suit and was therefore to 
be deemed to have been a matter directly and sub- 
stantially in issue in the previous suit within the 
meaning of Expln. 4 to S. 11. The defence in the 
subsequent suit therefore was barred by S. 11, Ex- 
planation 4. [P 133 C 2] 

Civil P. C. — 

(’44) Chitaley, S. 11, N. 35, Pt. 4; N. 37, Pts. 1,2. 

(’41) MuUa. Page 48, Pts. (c), (f), (g) ; Page 50, 
Pt. (k). 

Sir Thomas Strangman and S. P. Ehambatta — 

for Appellant. 

Respondent Ex parte. 

Lord Thankerton. — These are consoli- 
dated appeals from a judgment and two de- 
crees of the Court of the Additional Judicial 
Commissioner, Central Provinces, dated 3lst 
August 1935, which set aside the judgment and 
two orders of the District Judge, Nimar, dated 
2nd January 1931, and restored the judgment 
and two decrees of the Subordinate Judge, 
Khandwa, dated 25th June 1930. The respon. 
dent, who is plaintiff in both suits, did not 
appear in these appeals. The appellant was 
defendant in both suits, in which the plaintiff 
claims a half share in the income of the offer- 
ings made by pilgrims to the idol of Shree 
Onkarji at the time of certain annual fairs at 
Mandhata. The first suit, No. 32 of 1924 , re- 
lates to the Kartiki fair of 1920, and the second 
suit, NO. 45 of 1925, relates to the Kartiki and 
Sheoratri fairs of 1923 and Baishakhi fair of 
1924. The plaintiff claims in both suits a half 
share of the income from the entire offerings; 
the defendant contends in both suits that he 
is entitled to a half share in the income of 
one portion only of the offerings, namely, the 
Shamlat khut or joint account. By the judg- 
ment under appeal the Additional Judicial 
Commissioner has held that the defendant is 
excluded from maintaining that defence as 
the matter is res judicata, abd their Lordships 
may say at once that they are of opinion that 
the decision of the Additional Judicial Com- 
missioner is correct, though they will state the 
reasons somewhat differently. In this view, 
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any consideration of the merits of the defence 
cannot arise. 

There were two previous suits between the 
same parties which are relevant to the ques- 
tion of res judicata. The tiist of these was 
No. 46 of 1913, afterwards renumbered No. 9 
of 1917, in which the present plaintiff’s father 
was plaintiff and claimed halt of the income 
from offerings of 91’ fairs from Samvat 1940, 
that is 1833 A.D., to the Baisakhi fair of Sam- 
vat 1970, that is 1913 A. D. The plaintiff' only 
had lists of the income of forty-three of the 91 
fairs, which he filed. Their Lordships find it 
unnecessary to go through the proceedings in 
detail, as the present ai^peliant’s counsel ad- 
mitted that the present defence was not stated 
and, in the opinion of their Lordships, it is 
clear that the case proceeded on the footing 
that the plaintiff' was entitled to one-half of 
the whole income subject to the question of 
certain deductions to be made before division, 
which were the subject of dispute, and which 
are not now material. In his judgment dated 
15th May 1918, the Subordinate Judge held 
that the burden of proving the income Jay on 
the plaintiff, that Art. 62 of the Limitation 
Schedule applied, and that the plaintiff could 
only claim for the period within three years 
previous to the suit, and was entitled to get 
his share of the offerings received on or after 
25ch October 1910, which involved the income 
of nine fairs, but that the income of only four 
of these had been proved, and that it was 
absorbed by a prior deduction, thus leaving 
no balance due to the plaintiff. This means 
that the plaintiff’s title to one-half of the 
whole income, after the proper deductions had 
been made, was judicially upheld, and the 
present defence of the defendant was a matter 
which might and ought to have been made 
ground of defence in the previous suit, and is 
therefore to be deemed to have been a matter 
directly and substantially in issue in such suit, 
within the meaning of Expln. 4 to S. il, Civil 
P. C, The learned District Judge declined to 
come to that conclusion, on the ground that 
an examination of the lists filed in respect of 
43 fairs showed that the income recorded was 
confined to Shamlati or joint account. He 
therefore concluded that the claim as well as 
the judgment was concerned only with such 
income, and it was therefore unnecessary for 
the defendant to state his present defence. 
Their Lordships are unable to agree with this 
view, for, in their opinion, the plaintiff' clear- 
ly claimed his share of the whole income, the 
lists filed being incomplete, and it was only 
because he failed to prove more than the in- 
come of four fairs that he failed to prove a 
balance due to him. On appeal, the Additional 
Judicial Commissioner held that the decision 
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of the District Judge on res judicata was in- 
correct, and that at any rate in one of the 
former suits the plaintiff clearly claimed a 
half of the whole income, and the question 
whether he was entitled to a half share of the 
income was put in issue and decided. The 
learned Judge referred specially to the plaint 
in the second suit No. G4 of 1918, and to the 
judgment in that suit. This second suit was 
instituted by the present plaintiff’s father on 
20 th September 1918, against the present de- 
fendant in respect of four fairs in 1913 and 
1914, which had been omitted in the previous 
suit, but which had been the subject of a pri- 
vate arrangement for calculating and keep- 
ing the income of these four fairs pending the 
decision of the previous suit. This suit was 
raised under reference to the decision in the 
previous suit. The Subordinate Judge gave judg- 
ment on 30th September 1919, the suit being 
decreed in terms of the compromise arrived 
at between the parties. There is no mention 
in the pleadings of the defence now stated by 
the defendant. In their Lordships’ view, the 
question of the plaintiff's title having become 
res judicata in the previous suit, this second 
suit was a corollary thereto for the recovery 
of sums not claimed in the previous suit, and 
the decision of the Additional Judicial Com- 
missioner would have been more correctly 
based on the previous suit. Accordingly their 
Lordships are of opinion that the decision of 
the Additional Judicial Commissioner that the 
defendant’s present defence was excluded by 
res judicata was correct, and they will hum- 
bly advise His Majesty that the consolidated 
appeals should be dismissed, 

G N. Appeals dismissed. 

Solicitors for Appellant— T. L. Wilson d Co. 
Bespondent Ex parte. 
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(From: Bombay) 

29th May 1945 

Lord Macmillan, Lord Goddard and 

Sir Madhavan Nair. 

Parashuram Detarain Shamdasani, 

Appellant 

v. 

Emperor. 

Trivy Council Appeal No. 23 of 1944. 

(a) Contempt of Court — Definition given 

Insult to counsel is not — Summary power when 
should be used, explained. 

For words or action used in faco of the Court, or 
in the course of proceedings, for they may bo used 
outside the Court, to bo a contempt, they must bo 
such as would interfere or tend to interfere with the 
course of justice. It must be rare indeed for words used 
in the course of argument, however irrelevant, to 
amount to a contempt when they relate to an oppo- 


nent, whether counsel or litigant. An insult to 
counsel or to the opposing litigant is very diSerent 
from an insult to the Court itself or to members of a 
jury who form part of the tribunal. [P 135 C 2] 

The summary power of punishing for contempt 
should be used sparingly and only in serious cases. 
It is a power which a Court must of necessity 
possess ; its usefulness depends on the wisdom and 
restraint with which it is exercised, and to use it to 
suppress methods of advocacy which are merely offen- 
sive is to use it for a purpose for which it was never 
intended. [P 136 C 1,2] 

5, while appearing in person to support his objec- 
tions remarked “I do not keep anything back at all. 
My fault is that I disclose everything, unlike mem- 
bers of the bar, who are in the habit of not doing so 
and misleading the Court”. This caused a protest 
from the opposing counsel, whereupon S immediately 
apologised and expressed his regret for having used 
an unfortunate expression in the heat of argument : 

Held that the words used by S respecting the 
bar, and which must be taken to have been intended 
by him to refer to the opposing counsel in particular, 
did not and could not amount to a contempt of 
Court. [P 136 C 1] 

(b) Privy Council — Costs — Contempt case 
— Crown was ordered to pay costs. 

Where the Crown appears to uphold a conviction 
in a criminal case it is not the practice to award 
costs to the appellant in the event of the appeal suc- 
ceeding. But, in a matter of a criminal contempt, it 
obviously is in a different category from an ordinary 
criminal case, if in spite of the emphatic opinion of 
the Chief Justice and another Judge of the Court of 
which the appellant was alleged to be in contempt 
that no contempt had been committed, the executive 
deems it necessary not only to appear but has endea- 
voured to uphold this order. The appellant should 
have the costs of the appeal. [P 136 C 2] 

W. W. K. Page — for Appellant. 

J. Millard Tucker and B. J. MacKetUM 

for the Qrown. 

Lord Goddard. — This is an appeal from 
an order of the High Court of Bombay made 
by Kania J. adjudging that the appellant was 
guilty of a contempt of Court, committing 
him to prison for three months, and ordering 
him to pay a fine of Rs. 1000. On the day 
after the order was made, the appellant ap- 
plied to the learned Judge for a modification 
of the sentence expressing sincere and un- 
reserved regret for having used the expressions 
which were held to be a contempt, and the 
sentence was then reduced to one of eight 
days’ imprisonment but no alteration was 
made in the fine. The sentence of imprison- 
ment was served and the appellant then ap- 
plied to the High Court in its appellate 
criminal jurisdiction for a certificate that the 
case was one fit for appeal to His Majesty in 
Council under cl. 41 of the Amended Letters 
Patent of 1865. This application was opposed 
by the Advocate-Genoral, who submitted there 
was no jurisdiction to grant it, as it was said 
that the clause in question did not apply to a 
committal for contempt of Court. The High 
Court (Beaumont C. J. and Sen J.) held that 
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there was jurisdiction to grant a certificate 
and that it was a proper case in which to do 
so, and this was accepted as right by counsel 
for the respondent before this Board, and 
their Lordships accordingly do not think it 
necessary to express any opinion upon this 
matter. The appellant had been an unsuccessful 
plaintiff in a suit in the High Court and had 
been ordered to pay costs. They were taxed 
and the appellant then took out a summons 
to review the taxation, and, though a layman, 
appeared in person to support his objections. 
In the course of the hearing, counsel opposing 
stated that the appellant was misleading the 
Court as to the nature of the issues raised in 
the action and insisted that he should read out 
a paragraph in the plaint. The appellant then 
said : “I do not keep anything back at all. 
My fault is that I disclose everything, unlike 
members of the Bar, who are in the habit of 
not doing so and misleading the Court.” This 
caused a protest from the opposing counsel, 
Mr. Desai, whereupon the appellant imme. 
diately apologised and expressed his regret 
for having used an unfortunate expression in 
the heat of argument. Later in dealing with 
the Taxing Master’s statement, with regard 
to the allowance of discretionary items, that 
be had taken into consideration all the matters 
mentioned in B. 563, the appellant said : “It 
is customary for the Taxing Masters to write 
what is written at the end of the paragraph, 
but is it considered at all ?” No protest or 
observation on this statement was made either 
by Bench or Bar at the time when it was 
uttered, nor when judgment was given, and 
it appears to their Lordships that it must 
have been regarded as no more than the sort 
of tactless and intemperate statement that is 
not infrequently made in the heat of argument 
and not only by litigants in person. On I3th 
October 1942, the appellant concluded his 
argument and the Court proceeded to give 
judgment but had not finished doing so at the 
end of the day. At the rising of the Court 
Mr. Desai stated that he would draw the 
attention of the Court to the statement made 
by the appellant with reference to the Bar 
and would apply that appropriate action be 
taken. On the next day both Mr. Desai and 
the Advocate-General of Bombay appeared, 
and, though the appellant again apologised 
and expressed regret for what he had said, 
moved the Court to punish the appellant for a 
contempt in using the language he did regard- 
ing the Bar. In the course of the argument 
the learned Judge himself then raised the 
question as to the words the appellant had 
used relating to the Taxing Masters. On the 
following day the learned Judge delivered a 
lengthy judgment, reviewing some authorities, 


and, coming to the conclusion that the appel- 
lant had been guilty of a contempt both in 
his reflections on the Bar and on the Taxing 
Masters, made the order against which this 
appeal is brought. 

Dealing first with the appellant’s reference 
to the conduct of the Bar, their Lordships 
share the surprise expressed by the Chief 
Justice when granting the certificate for ap- 
peal as to what he described as the somewhat 
undue degree of sensitiveness displayed in 
taking so serious a view of what had been, 
said. Their Lordships would indeed go further 
and say that it would have been more con- 
sonant with the dignity of the Bar to have 
ignored a foolish remark which has been made 
over and over again not only by the ignorant, 
but by people who ought to know better, and 
no doubt will continue to be made so long as 
there is a profession of advocacy. To treat 
such words as requiring the exercise by the 
Court of its summary powers of punishment 
is not only to make a mountain out of a 
molehill but to give a wholly undeserved ad- 
vertisement to what had far better have been 
treated as unworthy of either answer or even 
notice. But apart from the question of whe. 
ther the motion was wise or expedient, it has 
to be decided whether these words could be 
properly regarded as a contempt of Court. 
The principle to be applied is clear enough. 
For words or action used in face of the Court,, 
or in the course of proceedings, for they may 
be used outside the Court, to be a contempt, 
they must be such as would interfere or tend 
to interfere with the course of justice. No 
further definition can be attempted. It must 
be rare indeed for words used in the course 
of argument, however irrelevant, to amount 
to a contempt when they relate to an op- 
ponent, whether counsel or litigant. If in the 
course of a case a person persists in a line 
of conduct or use of language in spite of the 
ruling of the presiding Judge he may very 
properly be adjudged guilty of contempt of 
Court, but then the offence is the disregard 
of the ruling and setting the Court at defiance. 
So also if a litigant or an advocate threatened 
or attempted violence on his opponent, or 
conceivably if he used language so outrageous 
and provocative as to be likely to lead to a 
brawl in Court, the offence could be said to 
have been committed. An insult to counsel 
or to the opposing litigant is very different 
from an insult to the Court itself or to mem- 
bers of a jury who form part of the tribunal. 
Their Lordships mention this matter because 
their attention was drawn to the case in (1864) 

5 B. & S. 299,^ where a member of the Bar 

1. (1864) 5 B. & S. 299 : 33 L. J. M. C. 142 ; 10 
L. T. (K.S.) 376 ! 12 W. R. 823, Ex parte Pater, 
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was adjudged guilty of contempt by the 
Middlesex Quarter Sessions and fined for in. 
suiting a juryman and persisting in his con- 
duct when reproved by the Deputy Assistant 
Judge. The Court of Queen’s Bench refused 
to interfere and would not grant a certiorari 
to quash the order saying they could not act 
as a Court of Appeal from the Sessions. But 
it is quite clear that the Court’s refusal was 
based on the fact that there was evidence of 
conduct which could amount to contempt, and 
the Court hold itself free to inquire whether 
the inferior Court had reasonable grounds for 
adjudging that a contempt had been com- 
mitted. Their Lordships think it unnecessary 
for them to deal with the cases in (1821) 4 B. 
A Aid. 329'-' and 1 Hogan 138^ on which 
Kania J. relied, as the judgment of Beau- 
mont C. J. has already shown that they do 
not support the propositions that the learned 
Judge thought they did, and the Board en- 
tirely agree with the Chief Justice. In their 
Lordships’ opinion, the words used by the 
appellant respecting the Bar, and which must 
be taken to have been intended by him to 
refer to Mr. Desai in particular, did not and 
could not amount to a contempt of Court, 
and, consequently, there was no jurisdiction in 
the learned Judge to exercise his summary 
powers in respect of them. 

With regard to the words relating to the 
Taxing Masters, no doubt if a litigant were to 
suggest in Court that its officers were corrupt 
or habitually failed to carry out their duties 
the Court might consider it a contempt, though 
if it were only the latter that was suggested it 
would bo unwise to do so. But when all the 
circumstances here are considered, and espe- 
cially that when the words were uttered there 
was no reproof or even comment from the 
Bench it is impossible to suppose that they 
were treated or indeed intended as more than 
a tactless way of suggesting that Taxing 
Masters were apt to deal somewhat summarily 
with such matters as were then in question. 
It was not till the Advocate-General was 
moving for punishment on the appellant in 
respect of the other words that any notice 
seems to have been taken of the matter and 
then by the Judge himself, somewhat late in 
the day as it seems to their Lordships. In 
their opinion they afford no reasonable grounds 
for adjudging the appellant guilty of so grave 
an offence as contempt of Court, and. on this 
point also their Lordships are glad to find 
that their opinion and that of the Chief 
Justice and Sen J. coincide. Their Lordships 
would once again emphasise what has often 
been said before, that this summary power of 

27 (1821) 4 & Aid. 329, R. v. Davison. 

3. 1 Hogan 138, French v. French. 
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punishing for contempt should be used spar- 
ingly and only in serious cases. It is a power 
which a Court must of necessity possess; its 
usefulness depends on the wisdom and res- 
traint with which it is exercised, and to use it 
to suppress methods of advocacy which are 
merely ofi'ensive is to use it for a purpose for 
which it was never intended. The Bar can 
surely maintain its dignity and prestige with- 
out having to invoke this jurisdiction. 

Their Lordships will humbly advise His 
Majesty that this appeal should be allowed 
and the order of the learned Judge set aside. 
It should have been said that originally the 
Chief Justice and other Judges of the High 
Court were made respondents to this appeal. 
It was afterwards realised that this was 
incorrect and by an Order in Council dated 
27th October 1944, the Crown was substituted 
as respondent. Where the Crown appears to 
uphold a conviction in a criminal case it is 
not the practice to award costs to the ap- 
pellant in the event of the appeal succeeding. 
Although this matter is one which is known 
as a criminal contempt it obviously is in a 
different category from an ordinary criminal 
case. It is a matter of some surprise to their 
Lordships that in spite of the emphatic opinion 
of the Chief Justice and another Judge of the 
Court of which the appellant was alleged to 
be in contempt that no contempt had been 
committed the executive should have deemed 
it necessary not only to appear but to have 
endeavoured to uphold this order. In these 
circumstances their Lordships are of opinion 
that the appellant should have the costs of 
this appeal. 

R.K. Appeal alloived. 

Solicitors for Appellant — Sanderson Lee Co* 

Solicitors for Respondent — 

Soliciiort India Office, 
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(Froyyi : Nortli.West Frontier Province) 

23rd January 1945 

Lords Thankerton, Simonds and 

Goddard, Sir Madhavan Nair and 
Sir John Beaumont 

K. B. Mian Feroz Shah — Appellant 

V. 

Firyyi B, S. Hira Shigh Attar Singh and 
others — Bespoyydenis. 

Privy Council Appeal No. 22 of 1944. 

Practice — Privy Council — Special leave for 
appeal to — Leave granted by High Court invalid 
— Appellant held should be given opportunity to 
make out case for special leave to appeal. 

Where the leave for appeal to Privy Council granted 
by the High Court is found to be invalid as the re- 
quisite matter of ascertainment of snbjeot-matter of 
suit and appeal had. not been properly approached. 


Mian Feroz Shah v. Firm Hira Singh 
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the result wonlH ho /liomioani 1 _ ^ unCU loi 


But ifvlo dismissal of appeal with costs. 

But in view of the interests of parties and the possU 

ble saving of expense the appellant was given an op- 

fS™ ° special leave to appeal 

[Special leave was however refused on merits.] 

C. P. C, ~ ^ 

2 ^ 3 . 

(’41) Mulla, page 390 Pt. (r). 

J. M. Parikh and S. P. Ehambatta ~ 

C. S. Rcwcastle and S. Byavi — for Re^ondentl’ 

Lord Thankerton, — Their Lordships 

have carefully listened to the grounds argued 

by counsel for the appellant and have come 

clearly to the conclusion that no valid leave 

was granted in this case because the requisite 

matter of ascertainment of the market value 

of the subject-matter of the suit and of the 

appeal had never been properly approached 

m any sense by the Court of the Judicial 

Commissioner prior to their granting the order 

giving leave The result of that would neces- 

sarily have been that the appeal should be 

dismissed with costs, but. bearing in mind the 

interests of the parties and the possible saving 

of epense. their Lordships thought it right to 

invite Mr. Parikh to open so far on his case 

so as to give some idea whether there would 

be any possibility of his succeeding in the al. 

ternative method of a petition for special leave 
to appeal. 

After having heard Mr. Parikh on the 
matter, their Lordships are fully satisfied 
that this IS not a case in which there would 
be any possibility of their Lordships advising 
that special leave to appeal should be granted 
According y. it follows that their Lordships 
wiU humbly advise His Majesty that this ap. 
peal should be dismissed with costs. 

Appeal dismissed. 
Solicitors for AppeUant — T. L. Wilson d Co. 

^ Respondents — Barrow Rogers d 
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(From Bombay: C42) 29 
A. I, R. 1942 Bom. 50) 

29th May 1945 

Lord Chancellor, Lords Macmillan, 

SiMONDS AND GODDABD, AND SiR 

Madhavan Naib 

Gommtsstoner of Income-tax, Bombay, 
Sind and Baluchistan — Appellant 

V. 

Poison — . Respondent. 

Privy Council Appeal No. 39 of 1944. 

Am as amended by 

means complete cessation and does not 

it!, if assign- 

*^45 E/18 


ment: I. L, R. (1942) Bom. 216=f’42) 29 A T B 
1942 Bom. 50=198 I. C. 430, REVERSED^’ 

The word “discontinued” in S. 25 (3) means only 
a complete cessation of the business and does 
include the case of discontinuance of the business by 

the carrying it on as the result of 

I. c. 430, REVERSED. [P 137 C H 14o"c 2] 

s ‘25 amended in 1939), 

a. 25 (4)— At the commencement of” means not 
earlier than 1st April 1939. means not 

The words ‘‘At the commencement of” the amend 

Under the unamended Act. relief was eiven in 

tViLrvU* • u, ^ discontinued. It was 

wwf Vi, ® extend this relief to the case 

rs^ccessfon TuT ^ but there was 

^ transfer the transferor or 
predecessor would get the same relief as he would 

business had been discontinued This 

ifdirrtin^uet Eo^r'i^fi 

renaerel 

fn® iL^tioo mu“tTot1e llnted 

tion 26 is primarily directed not tn^th 
stances in which reliM from taxation is givL“but To 
the apportionment of tax where relief is iot given. 

J. Millard Tucker and S. P. Khan^batta — 
Roland Burroios and L. M. J-opfinp - 

Lord Simonds. - This apSarS"^ 

brought from a judgment of the High Court 
of Judicature at Bombay, raises a difficult 
question of Indian income-tax law upon which 
ffifferent views have been expressed by the 
High Courts of Bombay and Madras, The 
question can be briefly stated. It is whether the! 

word discontinued” in s. 25 (3), Income-tax 

Act, 1922 (hereinafter called “the 1922 Anf”l 
as amended by the Income-tax (Amendment) 

Act 1939 (hereinafter called “the amending 
Act ), means only a complete cessation of the) 
bumness or whether it also includes the case 
of discontinuance of the business by the per 
^n formerly carrying it on as the result of 
the transfer or assignment of that business 
to another person who thereafter carries it on I 
In the case under appeal the High Court at 
Bombay (Beaumont C. J. and Kania J ) has 
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given the -w'icler meaning to the word. In 
( 1943 ) 11 I- T. R. 247^ the High Court at 
Madras has given it the narrower meaning. 

'I'hG respondent P. E. Poison had from 
some date before 1922 until Ist January 1939, 
carried on business in cofifee, butter, flour 
and casein under the style of Poison Manu- 
facturing Company. He had made profits 
and been charged to tax under the Income- 
tax Act, 1918. On 1st January 1939, he as- 
signed the business to Poison Ltd., which 
thereafter carried it c.n. Part 1 of the amend- 
ing Act which includes the amendments of 
S 3 25 and 20 of the 1922 Act, came into force 
on 1st April 1939, by virtue of Notification 
NO. 7 of the Central Government dated l8th 
March 1939. In May 1939, the Income-tax 
Officer, Companies Circle, Bombay, issued a 
notice to the respondent under S. 22 (2) of 
the 1922 Act for the assessment year 1939-40, 
and, on 4th August 1939 the respondent made 
a return which contained an item of Rupees 
1 , 64,726 in respect of income from his busi- 
ness for the previous year, i. e., the year 1938. 
Before any assessment was made he submit- 
ted a revised return showing “Nil” under all 
items. As his covering letter showed he based 
this return upon a claim to be entitled to the 
benefit of the provisions of S. 25 (3) of the 1922 
Act as amended by the amending Act. This 
claim was rejected by the Income-tax Officer 
who on 29th November 1939 passed an order 
under S. 23 (3) of the 1922 Act a^essing the res- 
pondent to tax on a total income which in- 
cluded the item of Rs. 1,64.726 in respect of 
the busii-jss. The respondent appealed to the 
Appellate Assistant Commissioner who by an 
order passed on 30th March 1940, dismissed 
the appeal. The respondent thereupon applied 
to the Commissioner of Income-tax, Bombay, 
Sind and Baluchistan, to review the assess- 
ment or to refer to the High Court for its 

decision the following questions of law : 

“1. Whether on the facts of the case your peti- 
tioner [the respondent] is entitled to the benefit of 

S. 26 (3), Income-tax Act ? 

2. Whether in view of the provisions of the said 
S 25 (3) no tax is payable by your petitioner [the 
respondent] in respect of his income from business 
of Poison Manufacturing Company for the calendar 
year 1938 liable to assessment in respect of the 
financial year 1939-40?*’ 

The Commissioner, expressing his own opi- 
nion that the respondent was not entitled to 
any relief under the section, on 20th Juno 
1941 , duly referred the case to the High 
Court at Bombay. That Court on 1st October 
1941 delivered judgment answering both ques- 
tions in the reference in the affirmative. It is 

1 (*43) 30A. 1. R. 1943 Mad. 604 : I. L. R. (1944) 
Mad. 166 : 212 I. C. 612 : (1943) 11 I. T. R. 247, 
Meyyappa Cheltinr Commissioner of Income- 
tax, Madras, 


from this judgment that the Commissioner of 
Income-tax appeals, contending that the res- 
pondent is not entitled to the relief claimed and 
that the referred questions should be answered 
in the negative. It is now necessary to refer 
to certain provisions of the Indian Income- 
tax Acts upon the interpretation of which this 
case depends. It must in the first place be 
borne in mind that under s. 3, Income-tax 
Act, 1922 (which in this respect differs from 
the English Income tax Acts), the subject of 
charge is not the income of the year of assess- 
ment but the income of the previous year. 

This was a change introduced by the 1922 
Act. Previously, under the 1918 Act, the subject 
of charge was the actual income of the year of 
assessment. The result of this change was 
that, if a business was in existence and earn- 
ing profits in the year 1921 when the 1918 Act 
was in force and continued in existence in the 
year 1922 when the 1922 Act was in force, the 
owner would pay income-tax twice over on 
his 1921 profits. It was accordingly necessary 
in the 1922 Act to differentiate for the pur- 
pose of discontinued businesses between those 
which bad. and those which had not, been 
charged to tax under the lOlfe Act. Sec- 
tion 25 of the 1922 Act deals with assess- 
ment in the case of discontinued businesses. 

By sub- 3 . (1) it provides that, where any 
business on which income-tax was not at any 
time charged under the provisions of the 1918 
Act is discontinued in any year, an asses^ 
ment may be made in that year on the b^is 
of tbo income, profits or gains of the period 
Ixjtween the end of the previous year and the 
date of such discontinuance in addition to the 
assessment, if any, made on the basis of the 
income, profit -3 or gains of the previous year. 
This sub-section does not apply to the present 
case, but reference may ho made to it os 
illustrating the purpose of the Act to make 
the number of assessments agree with the 
number of years during which the business 
has been carried on. Sub-section (2) of S. 25 
is an administrative provision. It is upon 
sub-s. (3) that this appeal turns. Before the 
amending Act of 1939 came into force it was 
in the following terms : 

“(3) Where any business, profession or vocation 

on which tax was al any time oharged under 

the provisions of the Indian Income-tax Act, 1918, 
is discontinued, no tax shall bo payable m resp^t 
of tho income, profits and gains of the period be- 
tween the end of tho previous year and the date of 
such discontinuance, and the assessee may further 
claim that tho income, profits and gains of the pre- 
vious year shall be deemed to have been the moomo, 
profits and gains of the said period. Where any 
such claim is made, an assessment shall be on 

tbo basis of the income, profits and gains of toe^Q 
period, and if an amount of tax has already been 
paid in respect of the income, profits and gams of 
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the previous year exceeding the amount payable on 
the basis of such assessment, a refund shall be given 
of the difierence.” 

The purpose and effect of this sub-section is 
clearly to give relief to a tax-payer who but 
for it would in the aggregate be charged with 
tax once in respect of every year’s income 
and twice in respect of one year’s income. 
Section 26 of the 1922 Act deals by sub-s. (i) 
with assessments where at the time of making 
the assessment it is found that a change has 
occurred in the constitution of a firm and by 
sub-s. ( 2 ) with assessments where at the time 
of making the assessment it is found that 
there has been a succession. It is a section 
which distributes a tax already charged as 
between old and new members of a firm or 
between the predecessor and the successor iu 
a business. In its original form it provides 
that in the case of a succession the assessment 
shall be made on the successor as if he had 
been carrying on the business throughout the 
previous year and had received the whole 
profits for that year. 

Before the amending Act came into force, 
the words “discontinued” and “discontinu- 
ance” in S. 25 of the 1922 Act had been the 
subject of numerous decisions in the Courts 
of India, amongst them, 50 Bom. 87,- (1929) 3 

1. T. C. 341^ and (1938) 6 I. T. R. 290* and it 
had been uniformly decided that these words 
did not cover mere change of ownership but 
re^rred only to a complete cessation of the 
business. Their Lordships entertain no doubt 
of the correctness of these decisions, which 
appear to be in accord with the plain mean- 
ing of the section and to be in line with simi- 
lar decisions upon the English Income-tax 
Acts. Nor has their correctness been challenged 
in the judgment under appeal or in the argu- 
ment before their Lordships. 

It has however been contended that the 
amendments introduced by the amending Act 
impose a different interpretation upon S. 25 
and it is this contention that has been ac- 
cepted by the High Court at Bombay. The 
amendments so introduced are as follows : 
Section 25 (l) and ( 2 ) are not touched. Into 
S. 25 (3) after the word “discontinued” there 
are interpolated the words “then, unless there 
has been a succession by virtue of which the 
provisions of sub-s. (4) have been rendered 
applicable.” A pew sub-s. (4) is introduced 
which is in the following terms : 

2. (*26) 13 A. I. R. 1926 Bom. 129 : 50 Bom. 87 : 
92 I. C. 517, Commissioner of Income-tax, Bombay 
V. Sanjana & Co. Ltd. 

3. (’29) 16 A. 1. R. 1929 Lah. 461 : 117 I. C. 228 : 
(1929) 3 I. T. C. 341, Kalu Mai Shori Mai v. Com- 
missioner of Income-tax, Punjab. 

4 . (*38) 6 I. T. R. 290 (Pat.), Hunutram Bhuramal 
V, Commissioner of Income-tax, B. and O. 


(4) Where the person who was at the commence- 
ment of the Indian Income-tax (Amendment) Act, 
1939, carrying on any business, profession or voca- 
tion on which tax was at any time charged under 
the provisions of the Indian Income-tax Act, 
1918, is succeeded in such capacity by another 
person, the change not being merely a change in 
the constitution of a partnership, no tax shall be 
payable by the first mentioned person in respect of 
the income, profits and gains of the period between 
the end of the previous year and the date of such 
succession, and such person may further claim that 
the income, profits and gains of the previous year 
shall be deemed to have been the income, profits 
and gains of the said period. Where any such claim 
is made, an assessment shall be made on the basis 
of the income, profits and gains of the said period, 
and, if an amount of tax has already been paid in 
respect of the income, profits and gains of the pre- 
vious year exceeding the amount payable on the 
basis of such assessment, a refund shall be given of 
the difierence.” 

A new sub-s. ( 5 ) is also introduced hut it is 
not relevant to the present question. Conse- 
quential amendments are made in sub-s. (6). 
Section 26 has also been substantially amend, 
ed, but it is convenient to pause and examine 
the amendments to s. 25 before turning to 
S. 26. It must first be noted that the new 
sub-s. ( 4 ) of s. 25 has no application to the 
respondent. On 1st January 1939 , he ceased 
to be the owner of the business. Therefore he 
was not carrying it on “at the commence- 
ment of” the amending Act. Prima facie, these 
words mean the date when the Act comes into 
force, i. e.. on 1st April 1939. It is at any rate 
clear that they cannot mean any earlier date. 

The scheme of the amendment may then 
be observed. It is clear enough. Under the 
unamended Act, relief was given in respect of 
a business, which had been taxed under the 
1918 Act. only when it was discontinued. It 
was thought desirable to extend this relief 
to the case where there was not a discontinu- 
ance but there was a succession. Thus, upon 
a transfer the transferor or predecessor would 
get the same relief as he would have got if the 
business had been discontinued. This provi- 
sion is made by the n^w sub-s. ( 4 ). But such 
relief can be given once only in respect of a 
business. Therefore, when the owner, who 
transfers, has got relief under sub-s. ( 4 ), it 
would not be right for the transferee to get 
relief under sub s. (3) if and when the busi- 
ness is discontinued. For this reason the words 
that have been cited are interpolated in sub- 
section ( 3 ). 

This being the clear purpose and effect of 
the amendments, their Lordships see no rea- 
son for thinking that they impose upon the 
word “discontinued” in sub-s. (3) any other 
than its natural meaning which had indeed 
received unanimous judicial sanction in the 
Courts of India, and they would further ob- 
serve that it would only be a compelling con- 
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text which could by virtue of an amendment 
require a different interpretation of words so 
construed. But in fact the amending provi- 
sions so far from raising any doubt as . to the 
meaning ascribed to “discontinued” appear to 
enforce that meaning. Under the unamended 
Act, S. 25 (3) gave relief in the event of dis- 
continuance : the amendment introduced a 
qualification, not enlarging or altering the 
meaning of discontinuance but providing that, 
if there was a succession in respect of which 
relief was given, there should not be relief 
upon discontinuance. To construe this provi- 
sion as meaning that “discontinuance” in- 
cludes succession appears to do violence to 
plain language. 

It is however to S. 20 and its amendments 
• that much argument was directed. Sections 25 
1 and 26 no doubt- form part of a single scheme 

land their interaction must not be ignored. 
|But S. 26 is primarily directed not to the cir- 
cumstances in which relief from taxation is 
[given but to the apportionment of tax where 
relief is not given. Its application to the case 
under appeal is not in doubt. It is sub-s. (2) 
of s. 2G as amended by the amending Act 
which applies, and, inasmuch as at the time 
of making the assessment, i. e., in November 
1939, the respondent had been succeeded in 
carrying on the business by the company, 
each of them became assessable in respect of 
his actual share, if any, of the income, profits 
and gains of the previous year. If the sub- 
section had not been amended, the company 
as the successor would have been assessable 
as if it had been carrying on the business 
throughout the previous year and had received 
the whole of the profits of that year. The 
language of s. 26 both in its original and in 
its amended form appears to be unambiguous 
and there is nothing in it that can throw any 
doubt upon the interpretation which must be 
given to S. 25. It is true that in the result the 
respondent may have sufi’ered a disadvantage. 
When he transferred his business to the com- 
pany on 1st January 1939, he presumably did 
so upon the footing of the existing law, in- 
cluding the unamended S. 26, so that he could 
count on the company as successor being as- 
sessed to the profits of the business of the pre- 
vious year. It probably did not matter to him 
therefore that ho would get no relief under 
S. 25 (3). But by the time the assessment was 
made in November 1939. the law had been 
changed and as the result of the amended 
sub. 3. (2) of S. 26 ho became liable to an as. 
sessment not contemplated by him or his 
transferee. The relief tiuit is given upon dis- 
continuance miglit ultimately accrue to the 
company but that, he justly says, is not his 
relief. It is possible that there is here a flaw 


in the legislative scheme which requires re- 
medy. It would appear prima facie at least 
that in such a case the burden of so-called 
double taxation falls upon the tax-payer not- 
withstanding the plain intention of the section 
to avert it. But this is a consideration which 
cannot be allowed to influence the clear in- 
terpretation of the section, though it may well 
afford grounds for amending legislation. 

In the result their Lordships agree with 
the reasoning and the decision of Leach C. J. 
and Patanjali Sastri J. in (1943) il i. T. R. 
247^ rather than with that of the High Court 
of Bombay. The appeal must be allowed and 
the two questions referred to the High Court 
by the Commissioner of Income-tax must be 
answered in the negative. The respondent 
must pay the appellant’s costs of this appeal 
and of the reference. Their Lordships will 
humbly advise His Majesty accordingly. 

R.K. Appeal allowed. 

Solicitors for Appellant — Solicitor, India Office, 

Solicitors for Respondent — 

Barrow Rogers & Nevill. 
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(From Jamaica) 

13th November 1944 

Lords Russell of Killowen, Porter, 

SiMONDS AND GODDARD AND 

Sir Madhavan Nair 

Daniel Youth — Appellant 

V. 

The King. 

Privy Council Appeal No. 12 of 1944. 

(a) Criminal trial — Jury trial — Conviction 
based on evidence — Interference by Privy Coun- 
cil in appeal. 

When there was evidence against the accused on 
which the jury were entitled to convict its strength 
is not a matter for the Privy Council to determine 
in appeal : the jury are solo judges unless some step 
has been taken which is contrary to natural justice 
or somo grave and substantial injustice has been 
done. [P 143 C 1] 

Cr. P. C. — 

(’41) Chitaley, S. 297 N. 13 Pt. 10; S. 404 N. 2 
Pt. 6. 

(*41) Mitra, page 1290 N. 1099. 

(b) Criminal trial — Joint trial — Reception ot 
evidence admissible against one oi accused — 
Validity oi — English practice. 

No doubt in all joint trials tho mind of the jury 
may bo inllucnccd by tho reception of ovidenco which 
is only admissible against one of tho accused, but tho 
practice in England has always boon in a joint trial 
to admit such evidence, leaving it to tho presiding 
judge to warn the jury that Iho ovidenco must not 
bo used to strengthen tho case against or lead to tho 
conviction of a prisoner against whom it is not 
admissible. [P 143 C 1} 

(c) Criminal trial — In England joint or several 
trials is discretionary with presiding Judge — 
Privy Council in appeal will not override 
discretion. 
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question of joint or several trials is always in 

the discretion of the presiding Judge. The discretion 

must of course be a judicial one. The Privy Council 

m appeal will not override the Judge’s discretion had 

he been asked to try the prisoners separately and 

refused to do so. Much less will it interfere where 

such request was not made and the trial was held 
jointly. fp ^ 
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Cr. P. C. — 

N. 3; S.404 N. 2 Pt 6 

( 41) Mitra, page 1290 N. 1099. 

(d) Evidence Ordinance 3 of 1901 of the 

Turks and Caicos Islands 
1909, Ss. 99 and 102 — Scope and applicability of. 

witnesses 

called to give evidence in Court, Section 99 can have 
no bearing on a case where husband and wife are 
being jointly tried. In such a case, on the one hand 
the wife cannot be called as a witness against the 
husband, by reason of the wording of the section, 
and on the other she cannot be prevented from 
giving evidence on her own behalf, nor can a state- 
ment she has made be shut out, since it is evidence 
against her. So in the case of S. 102. A statement 
made outside the witness box is obviously inadmis- 
sible against anyone except the person making it 
but the section cannot be intended to prevent the 
police or indeed any third person outside a Court of 
law listening to the statement of a wife suspected of 
a crime or the wife from excusing herself or explain, 
mg the circumstances, even though the explanation 
01 excuse may implicate her husband. The section 
IS dealing with evidence given in the witness box, 
and means that marital disclosures cannot there be 
evidence against an accused. It does not 
^ statement by the wife being used as evi- 
dence for and against her even if it implicates her 

atatsfthe 2] 

G, R, Blanco White and Harris Walker — 
Kenehn Preedy — for the King. -A-Ppellant. 

Lord Porter. — Their Lordships have al- 
ready mdicated that they would ■ humbly 
advise His Majesty that this appeal should be 
dismissed and that they would give their 
reasons for tendering such advice in due 
course. Those reasons are set out below. The 
appellant and his wife Amelia Youth were 
]omtly charged on indictment in the Supreme 
Court of Turks and Caicos Islands before His 
Honour S. T. B. Sanguinetti and a jury of 
tweWe with the murder of one Poland Smith 
m the Parish of Saint George at the Bight of 
Blue Hills. Both pleaded not guilty but were 
convicted and sentenced to death : the wife’s 
sentence however was afterwards commuted 
to penal servitude for life. The husband alone 
appealed first to the Supreme Court of Judi- 
cature of Jamaica and subsequently by special 
leave to His Majesty in Council. The appel- 
lant lived m a small settlement on Caicos 
Island called Thomas Stubbs Settlement 
Which appears to have consisted of only three 
Rouses : one inhabited by the appellant and his 
wife the next by the deceased man, his wife 
and family, and the third by the dead man’s 
mother-in-law. There was ample evidence of 


bad blood between the appellant and the 
deceased and indeed that the appeUant threa- 
tened to get him out of the Settlement and 
had been heard to say with reference to him 
Something is going to happen serious.” Some 
miles to the west of this Settlement lies another 
and larger settlement known as Bight Settle- 
ment, a road or path joins the two Settle- 
ments, and from this road a track leads to 
the seashore which is about half to two-thirds 
of a mile distant. The dead man was accus- 
tomed to pay a visit each Sunday after- 
noon to friends at the Bight Settlement 

1 5th July 1942, as usual 

he left his house about 5 o’clock and visited 

one James Pratt, who lived two or three 

miles away. He arrived about 6 p. m., left 

about 10 p. M , but never reached his home 

On Tuesday. 7th July 1942, his dead body 

was found floating in the sea some distance to 

the west of the Bight Settlement. Death 

apparently was not due to drowning but to 

a combination of injuries which had been 

inflicted upon him : they consisted of three 

scalp wounds towards the back of the head, a 

jagged wound below the left ear and a cut 

hrough the right side of the low'er jaw pene. 

tratmg through the inferior maxilla. Though 

the last mentioned wound would cause pro- 

fuse bleeding, the blood would not. necessarily 

be on the assailant. Later the same day at 

a spot lying just ofif the track mentioned 

above a sandy clearing was found blood- 

stained and trampled and marked by foot- 

prints. The clearing was about cne mile from 

Thomas Stubbs Settlement and 2i chains 
from the shore. 

The bloodstains continued for about 200 
yards to the beach and on the beach were 
found two sets of footprints as if two persons 
walked face to face sideways to the sea. The 
two sets were about two feet apart heavily 
indented, as if a weigh^ was being carried and 
between them at one spot was a collection of 
mood. One set was larger than the other 
According to the evidence the appellant and 
bis wife left home a long time after the dead 
man, walking in the direction which he had 
taken towards the Bight Settlement. At sun- 
rise the following morning Amelia Youth was 
seen coming from the direction in which she 
and her husband had gone the previous even- 
ing and shortly afterwards the appellant 
came from the same direction towards his 
house. That same morning a farmer living at 
Bight Settlement saw two persons coming 
eastwards along the beach about 4 a. m. After 
they saw him the two turned back in the 
direction of Stubbs Settlement, but he was 
unable to identify who they were. On the 
same day there was found on the floor of the 
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Youth’s house a machete without a handle 
which could have caused the wound on the 
right-hand side of the dead man’s face, but 
no blood was in fact found on it. The two 
accused were seen by the police about 3 r M. 
on 7th July and the appellant then had a 
bruise over his left cheek, scratches on his 
throat, and a dark stain on his shirt. The 
stain was not from blood and is immaterial. 
The explanation given by the appellant and 
his wife as to the other injuries was that they 
had had a quarrel the night before in the 
course of which he had struck his face against 
the room door and she had scratched him. 
After this interview the appellant, who was 
wearing an old blue shirt and pants, asked 
leave to go home to change his clothes and 
started on his way but was called back and 
thereupon r^pU away and hid himself. He was 
subsequently arrested the same day, but again 
escaped and was finally re-arrested on 11th 
July. Meanwhile his wife was arrested and 
kept in custody. 

Later on, viz., on 22nd July, in consequence 
of certain information which had been recei- 
ved one of the local constables and a clerk 
went to the Youths’ house and searched in a 
field about 40 feet beyond a wall which stood 
east of the house, and was itself 15 to 20 feet 
from the house. The appellant used this field 
for planting corn, potatoes, and such like 
purposes and in it the constable found a 
clump of dry bush which had apparently 
been gathered together and upon which a few 
small stones had been placed. Underneath he 
found two cave holes going down vertically 
into the rock and in them were two sticks or 
clubs. The larger one had upon it diffused 
stains of human blood. The smaller was also 
smeared with blood, but it was impossible to 
say whether this blood was or w'as not human 
blood as the quantity found was two small 
to enable a conclusion, to be reached. Either 
of the two sticks might have caused the 
injury at the back of the head inasmuch as 
the wounds found on the deceased man, 
except that which cut through the jaw, must 
have been caused by a blunt instrument 
or by the head coming in contact with a 
hard surface, e.g., stone orw’ood. The matters 
set out above constitute the evidence admis- 
sible against the appellant. The information 
however which led to the discovery of the 
sticks or clubs came from the female accused 
and is contained in the statement set out 
below : 

“Oil Saturday 4th July 1942 I and my husband 
Daniol Youth who is commonly called General had 
a little and bo knocked his face just above his 

eyes on the side of the house, all these scratches that 
be has on his face now were not there on Saturday. 
My husband did not sleep home on Sunday night 


5th July 1942, he went out just about sunset, and 
he never came home until Monday morning. About 
10 A. M. my husband on Monday morning left to go 
for conohs, and be returned home at or about 1 
o’clock. My husband then said to me you see Poland 
home? I said to him I am not looking out for Poland. 

He replied to me you wont see that damn bitch back 
in Thomas Stubbs, be said 1 done murder his ass 
out last night and dragged him in the sea. I did not 
believe him at first so he went to eastward and he 
brought a lignumvitae stick a big stick full up with 
blood and he said this is the stick that I killed him 
with. I said to him General you should not have 
killed Poland out like that and he said to me you 
aint glad, that damn bitch out of Thomas Stubbs so 
you can live in peace and he tell me if I talk it he 
was going to carry me cross to northward and kill 
me and put me in the bole he said just how he 
murdered Poland he would murder me the same 
way. The same day when we heard that Poland 
Smith was murdered he sent Rosina my sister in the 
held to get some corn and while she whs gone he tell 
me dont mind what James Pratt and them tell me 
1 must tell them nothing because if 1 do he will still 
kill me how be tell me before. He carried the stick 
in the cave hole to eastward of the house in the held. 
Sunday night he had on one short old pair of ozna- 
burg pants and one old blue shirt and waistcoat. He 
told me be lay way for Poland down in the road and 
the hrst stroke be gave him was on his head to knock 
all his senses away from him. I am telling you how 
to get the stick its on the east side of my house in 
the banana bottom some potatoe slips and then there 
are some rocks and near that is the cave hole. 

(Sgd.) Amelia Youth." 

The same advocate had been assigned to 
defend both prisoners. They were jointly 
charged and jointly tried. No application was 
made that their trials might be separated. 
When however the statement was tendered in 
evidence it was objected to by defending 
counsel, the grounds of objection being that 
persons whether under arrest or not should 
not have statements elicited from them. This 
objection was overruled by the presiding Judge, 
but the jury were warned with the greatest 
care both then and subsequently and in the 
summing up that this statement was not evi- 
dence against the husband and must not be 
taken into consideration in determining his 
guilt or innocence. Neither of the accused 
elected to give evidence and both wore found 
guilty of murder. Daniel Youth alone appealed 
to the Supremo Court of Jamaica, his conten- 
tion being that the statement was inadmissible 
against him and whatever warning may have 
been given it must have so influenced the 
minds of the jury os to have made his trial 
unfair. 

His appeal was dismissed on 30th May 1943. 
on the ground that the statement was admis- 
sible for and against the wife and that the 
jury had been warned that they were on no 
account to take the statement os evidence 
against the husband. Their Lordships find 
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llaut on which the jury were entitled to con- 
vict. Its strength is not a matter for their 
Lordships to determine : the jury are sole 
judges unless some step has been taken which 
is contrary to natural justice or some grave 
land substantial injustice has been done. In 
the present case, it is said that the admission 
of the statement must necessarily have so in- 
fluenced the mind of the jury that the appel- 
lant has been deprived of the substance of a 
fair tnal. Their Lordships would point out 
the statement was evidence which might be 
regarded either as favourable or unfavourable 
to Amelia Youth and as such it was impera- 
tive for the prosecution to put it in evidence. 
It is true no doubt that in all joint trials the 
mind of the jury may be influenced by the 
[reception of evidence which is only admissible 
[against one of the accused, but the practice 
;m this country has always been in a joint 
trial to admit such evidence, leaving it to the 
presiding Judge to warn the jury that the evi. 
dence must not be used to strengthen the case 
against or lead to the conviction of a prisoner 
against whom it is not admissible. In truth 
the real complaint in the present case is that 
the prisoners were tried jointly and not 
separately — the submission being that they 
should have been, tried separately and the 
husband's case taken first. The question of 
joint or several trials however has always been 
l^ft to the discretion of the presiding Judge, 
ihe discretion must of course be a judicial 
one but here their Lordships would point out 
that no application was made to sever the 
trials nor in their view would it have been 
possible to override the Judge's discretion had 
he been asked to try the prisoners separately 
and refused to do so. Much less would it have 
been possible to interfere where such request 
was not made. So far their Lordships have 
been dealing with the matter as if no specific 

provisions were in force which bad a bearinc' 
upon it. ® 

The provisions, however, of the Evidence 
Urdma^e 3 of 1901 of the Revised Laws 
Of the Turks and Caicos Islands, 1909, are 
relevant to its consideration. Two of those 
provisions must be quoted, and are as follows ; 
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or has been married; nor shall he be permitted to 
disclose any such communication unless the person 
who made it or his representative in interest con- 
sents, except in suits between married persons or 
proceedings m which one married person is prosecut- 
ed for any crime committed against the other, and 
except m the cases mentioned in Ss. 99 and 100.” 


tk proceedings the accused, and 

the husband or wife of the accused, as the case may 

® witness, but subject to the 

ca I ® • (i) The accused shall not be 

called as a witness without his consent; (ii) the wife 

^taess without the consent of the accused, except in 
^y case m which the wife or husband might Lve 
^en compelled to give evidence before the com- 
mencement of this ordinance. 

• • . , \ 

married shall 

te^mpelled to disclose any communication made to 
him during marriage by any person to whom he ia 


The appellant relied upon these sections, 
and, in particul.ar on s. 102, as precluding the 
giving in evidence of this statement of Amelia 
Youth in the present proceedings. As to 99, 
it was said that the statement became evi- 
dence when it was put in, and could not be 
put m without the husband’s consent, and as 
to 102 , it was said that the statement con. 
tamed a communication made by the husband 

and was therefore inadmissible since no consent 

had been given. Their Lordships do not find 
^emselves able to accept these arguments. 
Loth sections appear in a group of provisions 
entitled Production and Effect of Evidence " 
and under the sub-heading “Witnesses." From 
these headings it would appear that the 
sections deal and deal only with witnesses 
called to give evidence in Court. But apart 
from this consideration s. 99 , where it says 
the wife ... of the accused . . . shall not be 
called as a witness without his consent" 
points to the same result. Moreover, the section 
has, in their Lordships* view, no bearing on a 
ease where husband and wife are being 
jointly tried. In such a case, on the one hand 
the wife cannot be called as a witness against 
the husband, by reason of the wording of the 
section and on the other she cannot be pre- 
vented from giving evidence on her own be- 
half, nor can a statement she has made be 
shut qut, since it is evidence against her. So 
in the case of S. 102. A statement made out- 
side the witness box is obviously inadmissible 
against anyone except the person making it 
but the section cannot be intended to prevent 
the police or indeed any third person outside 
a Court of law listening to the statement of 
a wife suspected of a crime or the wife from 
excusing herself or explaining the circum. 
stances, even though the explanation or excuse 
may implicate her husband. The section is 
dealing with evidence given in the witness- 
box, and means that marital disclosures can- 
not there be given in evidence against an 
accused. The statement under consideration 
was neither given in evidence nor disclosed as 
evidence against the husband. It was admis- 
sible for and against the wife, and was rightly 
used as evidence in her case. The appellant 
has no cause of complaint under the sections.' 
ihe statement was not put in against him 
but was properly used in the case of his co- 
accused, and the jury were carefully warned 
agamet paying any regard to it in his case, 
in their Lordships’ view, therefore, the sections 


144 Privy Council T. 0. T. Co. v. Uganda Sugar Factory (Lord Wright) A. I. R. 


do not avail the appellant. They will humbly 
advise Ilis Majesty that the appeal should be 
dismissed. 

G. N. Appeal dismissed. 

Solicitors for Appellant — Druces d Attlee. 
Solicitors for the King — Burchells. 
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( From Court of Appeal for Eastern Africa) 

20th December 1944 

Lords Thankerton, Wright and 
Goddard, Sib Madhavan Nair 
and Sib John Beaumont 

Tiventsche Overseas Trading Co. Ltd. 

Appellants 

V. 

Uganda Stigar Factory Lid. — 

Respondents. 

Privy Council Appeal No. 26 of 1943. 

(a) Contract — Collateral agreements — They 
must be complete — They are viewed with sus- 
picion as they have effect of varying or adding 
terms of contracts and must be strictly proved. 

Collateral contracts must from their very nature 
be rare. A collateral agreement must be in every 
sense a complete legal contract, and the effect must 
be to vary or add to the terms of the contract. Such 
collateral contracts are viewed with suspicion by the 
law. They must be proved strictly. Not only the 
terms of such contracts but the existence of an ani- 
mus contrahendi on the part of all the parties to 
them must be clearly shown. Any laxity on these 
points would enable parties to escape from the full 
performance of the obligations of contracts unques- 
tionably entered into by them and more especially 
would have effect of lessening the authority of writ- 
ten contracts by making it possible to vary by sug- 
gesting the existence of verbal collateral agreements 
relating to the same subject-matter: (1913) A. C. 30 
Fel. on, [p 145 c 1] 

(b) Contract — Frustration — When it occurs 
depends on particular case. 

Whether frustration occurs or not, depends on the 
nature of the contract and on the events which have 
occurred. [P 145 c 2] 

(c) Contract — Frustration — Applicability — 
Contract held not frustrated. 

The doctrine of frustration may apply to a con- 
tract for unascertained goods. [P 146 C 2} 

T company contracted to supply steel rails Krupp 
section to U company. A carefully drawn specifica- 
tion defined precisely what were the goods called for 
by the contract. That specification did not define 
what was to be the source of the goods. The contract 
was silent on the point : 

Held that to introduce into the specification the 
term that the goods should be the manufacture of 
Ferrostaal would be to vary the contract by defining 
what the contract had left open. The contract was 
not frustrated, because only one of the many possible 
ways of performing it had become illegal and impos- 
sible. The parties to the contract did not contract 
on the footing or common assumption that the goods 
sold would come only from Germany. [P 146 C 2] 

C. T. LeQuesne and li. J. Sutcliffe 

for Appellants. 

Cecil Haversd Arthian Davies— for Respondents. 


Lord Wright — This is an appeal from a 
judgment of the Court of Appeal for Eastern 
Africa at Mombasa, reversing a decision in 
favour of the appellants of the High Court of 
Uganda, sitting at Kampala, Uganda. The 
Court of Appeal held that the respondents 
were entitled to recover damages in an action 
brought by them as plaintiffs against the ap- 
pellants as defendants for breach of a contract 
to deliver steel rails. But the Court decided 
an issue as to the contract price in favour 
of the appellants. On that part of the decision 
the re3];x)ndent3 have brought a cross-appeal. 
The appellants are a company incorporated 
in Holland, having a branch at Kampala, 
Uganda. The respondents own and operate a 
sugar factory in Uganda, on and for the pur- 
poses of which they operate about 72 miles of 
railway. The contract was in writing and was 
contained in the following document : 


Kampala, 

12th August 1939. 

N. V. Twentsebe Overzee Handel Mij. 

Twentsche Overseas Trading Co. Ltd. 

To: Messrs. Uganda Sugar Factory Ltd.. 

Lugazi. 

Dear Sir, 


We beg to report as follows on your order as per 
your Indent No. 92/Tech. 

Yours faithfully, 

N. V. Twentsche Overzee Handal Maatsohappi J. 

(Twentsche Overseas Trading Co. Ltd). 
No. 92/Tech. (Sd.) W. SAMUEL. 


Description of Goods: 3 (three) miles of New Un- 
mounted Light Railway Track for 24* Gauge, con- 
sisting of 70 mm. high 20 lbs. rails, Krupp Section 
K. IOC in dead lengths of 5 m. with 2900 steel 
sleepers per mile 130 mm. wide, weighing about 11 
lbs. /yds., Krupp Section K. 105B of 1000 mm. out 
off length, with closed ends and with 2 holders 
pressed on, complete with all accessories, i.e., fish- 
plates, fishbolts, nuts, clips, cUpbolts and nuts, etc. 
Approximate weight per mile of track 50,300 kg. 


Price £390 per mile of track c.i.f. Mombosa, not 
landed. 


Terms: At 90 days sight in London. 

Shipments: One mile each in November 1939, 
December 1939, January 1940. 

For and on behalf of : 

Uganda Sugar Factory Ltd. 

(Sd.) R. G. VEDD. 

General Manager. 

Order Accepted by H.O. Technical O.C. 1244. 

Please return one copy duly signed by you. 

Prices without engagement unless otherwise stated 
in this report. 

This document to which lx)th appellants 
and respondents were parties, and which both* 
Courts have held to embody the bargain be- 
tween them, contains no provision as to the 
source from which the appellants were to ob- 
tain the goods. The reference in it to Krupps 
does not indicate a source of supply; it is 
merely an item in the specification of the 
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goods required by the respondents because 
they were using rails manufactured by Krupps, 
and it was necessary that the rails ordered 
under the contract should correspond to those 
made by Krupps, so that the new rails should, 
when supplied, fit the rails already in use. 
The respondents claimed however that the 
rails specified under the contract were to be 
rails manufactured by a German firm called 
Ferrostaal, and by that firm only. On this 
they based their claim to be excused from 
their failure to deliver the goods, because to 
do so, they said, would have involved a deal- 
ing with alien enemies and hence the perfor. 
mance of the contract became impossible and 
illegal. Their case was that the manufacture 
of the goods in Germany and their importa- 
tion from Germany was the only mode of 
fulfilling the contract and was the only mode 
of fulfilment which was contemplated by the 
parties and was the condition upon which the 
appellants entered into the contract. In the 
first place, they based this contention on an 
allegation that there was a collateral oral 
agreement between them and the respondents 
that the goods should be manufactured by 
and procured from the Ferrostaal Company 
in Germany. They failed on that warranty 
contention as both the trial Judge and the 
Court of Appeal held. It depended on proving 
an oral agreement said to have been made 
about three weeks before I 2 th August 1939. As 
they failed on that issue of fact, it need not 
now be further considered. Whatever was 
said between the parties at the earlier date 
was superseded by the final agreement which 
the Courts of Appeal held was contained in 
the document of I 2 th August 1939. The Court 
of Appeal particularly relied upon the consi- 
derations laid down in the House of Lords in 
(1913) A.c. 30,^ especially in the opinion deli, 
vered by Lord Moulton at p. 47 that collateral 
contracts must from their very nature be rare. 

'A collateral agreement must be in every sense 
a complete legal contract, and the effect must 

be to vary or add to the terms of the contract: 
Such collateral contracts are viewed with suspi- 

Cr tu strictly. Not 

only the terms of such contracts but the existence 

of an animus contrahendi on the part of all the 

parties to them must be clearly shown. Any laxity 

f T to escape from 

nnnn^l- the obligations of contracts 

unquestionably entered into by them and more 

of lessening the autho- 

Ivarv b contracts by making it possible to 

vary by suggesting the existence of verbal collateral 
^agreements relating to the same subject-matter » . 

Their Lordships have quoted these words 
because they go to help the decision of the 
mam contention as to frustration relied on by 


the appellants. If, they say, the contract does 
not expressly require that the rails should be 
supplied by the Ferrostaal Company and if 
there is no collateral warranty to that effect, 
they are still entitled to be relieved from’ 
the obligation to supply, because to the know- 
ledge and intention of both parties, irrespec- 
tive of contractual stipulation, the goods were 
to come from Germany and as this had be- 
come illegal and impossible the contract was 
frustrated. It was not true, they said, that 
there was not frustration unless there was a 
contractual obligation that the goods were to 
come from Germany, The word frustration 
13 here used in what may now that it has 
^ceived statutory recognition in the Law 
Keform {Frustrated Contracts) Act, 1943 be 
regarded as a technical legal sense. It is a 
sort of shorthand: it means that a contract 
has ceased to bind the parties because the 
common basis on which by mutual under- 
standing it was based has failed. It would be 
more accurate to say, not that the contract 
has been frustrated, but that there has been 
a failure of what in the contemplation of 
both parties would he the essential condition 

performance. Here it is 
said that both parties contemplated that the 
rads were to come from Germany and, when 
the possibility of that being done died, the 
contract died with it. It is not now necessary 
to examine the various decisions which have 
sought to define and explain the nature of 
frustration. It is enough to refer to the re- 

^°rds in (1943) 

A. c. 32 and (1942) A. c. 154* in which the 
relevant principles are defined and explained. 

In the former the goods were under the con- 
tract which was made before the outbreak of 
war between an English and a Polish com- 
pany sold for delivery c. i. f. Gdynia, which 
at the date of the contract was Polish but 
when the time came for delivery had become 
by oc^pation an enemy territory. There was 
no difficulty there in holding that the con- 
tract was frustrated by intendment of law 
baying regard to its express terms. It could 
not be performed except by trading and in 
tercourse with the enemy. Whether frustra 
tion occurs or not. depends on the nature of 
the contra^ and on the events which have 
occurred. Here there was nothing in the con 
tract Itself which called for the appeUants 
obtaining the rails from Germany. So far as 
concerns the respondents the buyers, their 


li. T. 769, HeUbut Symons & Co. v. Buckleton. 
1945 K/19 & 20 


2. (1943) 1943 A. C. 32 : 111 L. J. K. B 433 • lfi7 
L. T. 101 : (1942) 2 All E. R. 122, Fibrosa Spolkl 

3 a942t 1942 ' a’"' Barbour Ltd. 
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165 L. T. 27 : (1941) 2 All E. E l 65 Joseph 
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evidence was that it was purely a matter for 

the api'iellaDts where the rails came from. 

There were many possible sources of supply, 

from manufacturers in England, or America, 

or Belgium, or France, or Germany. The 

contract left the respondents with a free hand 

in the matter of how they performed their 

conti-act. The trial Judge found that 
“the balance of probability is that to the knowledge 
of both sides these goods were to be supplied by 
Ferrostaal of Germany,” 

or as he puts it later in his judgment 
‘‘it was in the contemplation of both parties that 
these rails should be supplied by Ferrostaal of 
Germany.” 

In the Court of Appeal a more qualified view 
was taken which is in their Lordships’ opi- 
nion the most that can be said in support of 
the appellants’ contention. Webb C. J. put 

his opinion clearly. ‘T think” he said, 

‘‘all that the evidence established is that the defen- 
dants contemplated getting the rails from Ferrostaal 
and the plaintiffs knew this and were content, but it 
did not establish that the defendants were bound to 
supply Ferrostaal rails and none other — clearly all 
that the plaintiffs insisted upon was rails that 
would be interchangeable with their Krupp tails.” 

Thacker J., coming to much the same con- 
clusion, thought that 

“the respondents cancelled the contract after the 
war because they believed that they were protected 
by the condition which they would have had if 
they had proved, as they did not, the collateral 
agreement.” 

In their Lordships’ judgment, the appel- 
lants wore not entitled to invoke the doctrine 
of frustration on the ground either of the 
nature of the contract or of the facts. The 
war did not terminate the contract having 
regard to its actual terms. Shipment from 
Germany was not merely no part of the ex- 
press contract, but it could not be described 
as the basis or foundation of the contract 
within the meaning of the frustration doctrine. 
It was simply the convenient method of per- 
forming the contract which the sellers con- 
templated. Mr. Le Quesne submitted that the 
appellants lost the opportunity which they 
possessed before the war of shipping from 
Germany. That may be true but it was their 
own affair. Their Lordships may here again 
refer to Lord Moulton’s words quoted above. 
To accede to the appellants’ arguments would 
be to impair the confidence of commercial 
men in the conditions of their contracts. It 
would lessen' the authority of written con- 
tracts not merely as Lord Moulton was con- 
templating by the too easy introduction of 
collateral agreements but by lax or too wide 
application of the doctrine of frustration. 
Modern English law has recognised how bene- 
ficial that doctrine is when the whole circum- 
stances justify it, but to apply it calls for 
circumspection. In the present case, a care- 


fully drawn specification has defined precisely 
what are the goods called for by the contract. 
That specification contains no term intended 
to define what is to be the source of the goods. 
The contract is silent on the point. To in- 
troduce into the specification the term that 
the goods should be the manufacture of Fer. 
rostaal would be to vary the contract by 
defining what the contract has left open. And 
in considering the question of frustration the 
same result would follow. In a case like this 
the contract is not frustrated, because only 
one of the many possible ways of performing 
it has become illegal and impossible. 

Their Lordships do not know of any ‘ 
strictly parallel case in which a contract has 
been held to be frustrated. The appellants 
did indeed rely upon words of Russell J. (as 
he then was) in (l92l) 2 ch, 831^ at p. 377. He 
said of the contract he was then dealing with 

“There is no doubt in my mind that this contract 
was to the knowledge of both parties a contract for 
the supply of goods to be obtained from Germany.” 

It would be proper to add the words “and to 
be obtained only from Germany,” because it 
is in this way that be states the position at 
page 373, 

‘’Another ground suggested was that the parties to 
thecontractcontracted on the footing that the goods 
sold would only come from Germany and that accord- 
ingly the continued existence or further performance 
bf the contract would involve intercourse with the 
enemy or tend to assist the enemy.” 

These words of the learned Judge, while no 
doubt applicable to the facts and documents 
of this case, cannot be extended to cover a 
case like the present, where, as their Lord- 
ships have held, the parties to the contract 
did not contract on the footing or common 
assumption that the goods sold would come 
only from Germany. It is scarcely necessary 
to observe that according to the views of law 
now accepted the doctrine of frustration may 
apply to a contract for unascertained goods. 
The present appellants, who were respondents 
in the Court of Appeal, succeeded in their 
cross appeal that the words in the document 
of 12th August 1939, superseded the specific 
price named in the earlier part of the docu- 
ment and substituted a reasonable price. 
This decision involved a considerable advant- 
age to the present appellants, and afforded 
justification for the order of the Court that 
the present resixjndents as they had failed on 
the issue of the price should not have the 
costs of the appeal, though they were given 
the costs of the trial in the first Court. Before 
their Lordships, the present respondents lodged 
a cross appeal, which in their Lordships’ opi- 
nion, was bound to fail, w’as not persisted in. 

4. (1921) 2 Ch. 531 : 91 L. J. Ch. 133 : 126 L. T. 

466, In re Radischo Co. Ltd. 
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Their Lordships will accordingly dismiss both 

the appeal and the cross-appeal. They would 

normally do so with costs in either case, but 

to avoid separate taxations they will order 

that the costs of the respondents in the appeal 

should be reduced by a set-off of one-eighth 

part thereof, on account of the costs of the 

cross-appeal. They will humbly so advise His 
Majesty. 

^ „ Order accordingly. 

Solicitors for Appellants - Hugh Y. Barraway 

Solicitors for Respondents — Ijattey & Daxoc^^^^' 
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Lord Thankerton, Lord Porter 
AND Sir Madhavan Nair 
Ali Mahomed Adamalli — Appellant 

V. 

Emperor. 

Privy Council Appeal No. 4 of 1944 
(a) Contempt of Court — Committal or not is 
d.scret.onary-Privy Cour.cil does not Interfere 

Tre disregard°ed Justice 

:sHEr 

£E“ir 

aisregard of the principles of natural lustice thp 

rcLLy o"pen - XLld°bTcons°id«fd"whiJe 
exercising discretion. 

No doubt the fact that there is another remedv 
available is a matter for the Court t6 consider whel 
exercising us discretion whether to commit or not to 
cornet, but on the other hand, the desirabmtv o? 

of thP^P^ ensuring that the orLrs 

of the Court should be obeyed are also matters of 

importance. The Court may, therefore, consider that 

after two years of disobedience a heavier fine than 

or^n^l*^ the Wakf Act should be impos^ed, 

imprisonment should be 
awarded: (1765) Wilm. 243. Lf. [P 15^0 21 

(c) Contempt of Courts Act (1926), S. 2 f3)_ 

information under Wakf Act 
High Court can proceed for contempt. 

Though the failure to furnish information is an 
offence under the provisions of the Wakf Act yit it 
IS not an offence punishable under the Penal Code 

c. S. Rewcastle and S. P. Khambatta -^ ^ 

J. Millard Tucker and R. 

„ for the Crown. 

Lord Porter — This is aa appeal by spe- 

cial leave from a judgment of the High Court 

ibR- u dated 2nd December l 9 n, by 

which the appellant was fined rs. looo for 

contempt under the Contempt of Courts Act 


bv tl 1 fnf T° “ado 

fg^f on 4 th September 

193J. The order had directed the appellant to 

fuinisb a statement of particulars of wakf 

pi’operfcy unclei- s. 3. Mussulman Wakf Act 

1 23 (Act 42 Of 1923) as amended hy t 

Mussalman Wakf (Bombay Amendment) Act 

1935 (Bombay Act is of 1935 ). 

m,rf«“w®l) iff Pi-ovided that every 

mutawalh shall furnish to the Court within 

ntr/v °nf ‘ jurisdiction the pro- 

statemeL'I.ef “atawalli is situated a 
statement containing certain particulars. 

By S 5 every mutawalli is ordered to ore 
pare and furnish to the Court to which such 
^atement was furnished a full and true state 

pd ™ “founts containing certain preacrib 
ed particulars, within three months after the 

thf ^ following the date on which 

ftnishel““‘ 3 been 

Section 6 A (i) enacts : 

« S-ffXls " “■ = 

within such time as the Cr, f “otawalli to furnish 

containing al or Tny of the n» 

in the said sectTon ^ ® Particulars referred to 

‘•SfxlVcourfraf efthe°/ot f 

upon the application its own motion or 

an interest in a waif hold claiming to have 

^1 m“e?h'’“ "aS “ 

plies ; which this Act ap. 

wakf a^d wheth^er^the°wh*^i^ property of such 
tion of thrsubieet mauer por- 

within the local ^ H "“J-'' situate 

and ™Us of the jurisdiction of the Court ; 

J*"® mutawalli of such wakf 

suU. a)““‘’the°go°L‘''h provided for in 

■oy S. 6 P it is provided that : 

wakte'lnd‘the ’’J' ‘‘’® register of 

Tubk^ to the '^®®“'^^®'f "nder S. 6C s“a°I 

purposes of this Act.’* 

By S. 6 L of the Act : 

ail matters relafina ^ue Court m 

dence, administration and coXoVot‘wakf?'>"“‘“' 

And by s. 6 M ; 

any‘lL“ Sle "wakfcom '®'®^ 

relating to ^ particular any matter 
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(a) the conduct of a mutawalli or a trustee in the 
administration of a wakf or bis fitness to continue 
as a mutawalli or a trustee ; 

(b) the settlement, cancellation or alteration of a 
scheme for the administration of a wakf ; or 

(c) the application of the funds of a wakf or any 
surplus thereof.” 

By section lo : 

‘‘Any person who is required by or under S. 3 . . . 
or S. 6A . . . to furnish a statement of particulars . . . 
or who is required by S. 5 or S. 6B to furnish a 
statement of accounts . . . shall if he, without rea- 
sonable cause, the burden of proving which shall be 
□pon him, fails to furnish such statement ... be 
punishable with a fine which may extend to five 
hundred rupees. ...” 

The appellant is a member of the Dawoodi 
Bohra Community and is alleged to be muta- 
walli of certain property, said to be wakf 
property. This property is in fact situate 
within the jurisdiction of the Court of Small 
Causes at Bombay. 

On 27th September 1938, the appellant was 
served with a notice, dated 19th January 1938, 
issuing out of the Court of Small Causes at 
Bombay, requiring him to appear before the 
Chief Judge of the said Court to show cause, 
if any, why he had failed to furnish state- 
ments of particulars and accounts under 
Ss. 3 and 5 of the Act, respectively, in respect 
of this property. The appellant resisted the 
notice on the grounds that the property in 
question was not wakf property and that he 
was not its mutawalli. He said that the pro- 
perty had been donated as a gift by his fore- 
fathers to His Holiness the Mullaji Saheb in 
whom it was now vested. The Chief Judge 
referred the matter to a Sub- Committee of 
the Wakf Committee for investigation and 
report and the Sub-Committee reported that ; 
(a) there was no evidence that the Mullaji 
Saheb was connected with the property ; (B) 
there was conclusive evidence that the pro- 
perty was managed by the appellant on be- 
half of his firm for the benefit of the Dawoodi 
Bohra Jamat without any interference or 
intervention by the Mullaji Saheb ; (c) there 
was no recorded instance of accounts having 
been rendered, and balances paid over, to 
the Mullaji Saheb ; (D) the rents received 
from the property had been credited, and 
expenses incurred debited, to a special ac- 
count opened in the books of the appellant’s 
firm ; and (E) there was evidence that the 
property had been used for charitable pur- 
poses for twenty or forty years. The con- 
elusion of the Sub-Committee was that the 
property in question was a wakf property. 

On the case coining up again in the Court 
of Small Causes, before another Judge of that 
Court, the Judge, by his judgment dated 4th 
September 1939, found himself in entire agree- 
ment with the conclusion of the Sub-Corn- 
mittee and ordered the appellant to furnish 


within thirty days from the date of the judg- 
ment a statement of particulars under s. 3 
of the Act (in the form in Sch, D of the Wakf 
Rules) and a statement of accounts under s. 5 
of the Act (in the forms in Schs. A and B of 
these Rules) in respect of the property, in 
default of which the sanction required by 
S. lOB (1) would be given for his prosecution 
for an offence under s. 10 of the Act. The ap- 
pellant refused to obey this order, and, there- 
fore, in accordance with its terms, sanction 
for his prosecution was granted on 9th October 
1939 . At his prosecution in the Court of the 
Presidency Magistrate, 4th Court, at Girgaum, 
Bombay, the appellant pleaded ‘not guilty, 
and, in a written statement, denied that the 
Act applied to the property in question, or 
that he was its “mutawalli" within the mean- 
ing of that word as defined in the Act. 

By his judgment, dated 9th August 1941, 
the Magistrate found the appellant guilty and 
convicted him under S. 10 read with S. 6A of 
the Act for failing to furnish a statement of 
particulars of the property in question and 
sentenced him to pay a fine of Rs. 201, or, in 
default to suffer two months’ simple impri- 
sonment. The Magistrate was of opinion that 
as the findings of the Judge of the Court of 
Small Causes had been recorded under S. 6C 
(4) of the Act, the appellant was precluded by 
S. 6P thereof, from questioning tlaeir validity. 
Against his conviction and sentence, the appel- 
lant appealed to the High Court of Judicature 
at Bombay. His appeal was heard by a Bench 
consisting of Beaumont C. J. and Wadia J., 
who set aside the conviction, ordered refund 
of the fine imposed (if paid) and remanded 
the case to the Magistrate for re-trial. 

Beaumont C. J. (with whose judgment 
Wadia J. agreed) was of opinion that the 
Chief Judge of the Court of Small Causes had 
no jurisdiction, under S. 6M of the Act, to refer 
the question whether the property was or was 
not wakf property to the Wakf Committee, 
that being a matter which could be enquired 
into only by the Court itself under S. 60 ; and 
that it was open to the appellant to say that 
he did not know that an enquiry under S. 60 
was being held, or that the Judge of the Court 
of Small Causes would record findings in res- 
pect of matters which would be covered by an 
enquiry under that section. He concluded 
this part of his judgment by saying : 

"On that ground wo must send the matter back 
to the learned Magistrate to bo dealt with on the 
basis that there has not been any recorded finding 
under Section 60." 

The learned Chief Justice, however, added 

at the end of his judgment : 

"There is one other matter which I dewro to 
mention. Experience seems to show that the Da- 
woodi Bohra Community are very reluctant to ao- 
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cept this Act, and mutawallis of wakfs created by 
that community are reluctant to render accounts. 
We are not, of course, concerned with the merits of 
any question of that sort. All that the Court has to 
do is to see that the law is enforced. Now, here we 
have a specific order made apparently under S. 6A 
directing certain particulars and accounts to be deli- 
vered by the accused within a certain fixed period. 
That order has been disobeyed. On the face of it 
that seems to show that the accused has been cuiltv 
of contempt of the Court of Small Causes, and that 
is a matter which this Court may deal with under 
the Contempt of Courts Act, 1926, The matter has 
of course, not been considered up to the present 
moment, but we propose to serve notice upon the 
accused and upon the Public Prosecutor to show 
cause why the accused should not be committed to 
prison, or otherwise dealt with, under the Contempt 
of Courts Act, for his contempt in having disobeyed 
the order made by the Acting Chief Judge of the 
bmall Cause Court on 4th September 1939, directinc 
him to furnish within 30 days from the date of the 
order a statement of particulars under S. 3 {in the 
orm m Sch. D) and a statement of accounts under 

w ^ Mussalman 

Wakf Act, in respect of the wakf property at Falk- 
land Road, C. S. No. 170 of Tardeo Division.*’ 
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By 3 . 2 (l), Contempt of Coui'ts Act, 1926 
(12 of 1926), a High Court of Judicature in 
India established by Letters Patent (the High 
Court at Bombay was so established) has and 
exercises the same jurisdiction, powers and 
authority, in accordance with the same pro- 
cedure and practice, in respect of a contempt 
ot Court subordinate to it, as it has and exer- 
cises m respect of contempts of itself, except 
that s. 2 (3) provides that no High Court shall 
take cognizance of a contempt of a Subordi- 
nate Court, where such contempt is an ofifence 
punishable under the Penal Code. 

as otherwise 

provided by any law, a contempt of Court 
^ay be punished with simple imprisonment 
tor a term which may extend to six months 
or with a fine which may extend to Rs. 2000 
or b^h. In accordance with the directions of 
i Court, a notice was issued out of 
that Court and served upon the appellant re- 
quiring him to appear and show cause why 
he should not be committed to prison or other- 
wise dealt with under the Contempt of Courts 
Act, 1926, for his contempt of the Court of 
bmall Causes at Bombay caused by his dis 
obedience to the order of that Court, dated 4 th 
September i 939 . The contempt proceedings 
which followed came up before Beaumont C. J 
and Wadia J., who by judgment dated 2 nd 
December 1941, found the appellant guilty of 
contempt of the" Court of Small Causes and 
imposed a fine of Rs. lOOO upon him, to be 
paid into Court within one week, in default 
of payment of which the notice to show cause 
was to be restored to the list. In the course 
of his judgment the Chief Justice said : 

present appellant] has re- 
ntion IS that tbe order was wrong because the 


property in respect of which it was made is not wakf 
property. But if that was his contention, be could 
have fale(l a suit in the High Court for a declaration 
to that eff^t and applied for a stay of the order of 
the Small Cause Court. He did not do that, and the 
order has been in force, and has been disobeyed for 
over two years. He also says that be understood from 
the direction to prosecute in default of compliance 
With the order, that that was the only penalty which 
he would incur. We have, however, otfered him fur- 
ther time m which to comply with the order, but be 
says, through his counsel, quite definitely, that he 
does not miend to comply with the order. 

As this is the first case of tbe kind which has 
come before the Court, we do not propose to send 
tbe respond^t to prison, without the option of pay. 

But we wish to make it perfectly clear 
that orders of the Court are to be obeyed, and in 
future when tbe Chief Judge of the Small Cause 
Uourt makes a specific order under S. GA Wakf 
(Amendment) Act, directing accounts to be fur- 
nished within a limited time, and that order is dis- 
obeyed, this Court will not hesitate to enforce 
obedience to the order by sending the disobeying 
party to prison, where he may remain for a period 

CoLts Ao?.”® Contempt of 


As a consequence of this judgment, on loth 
March 1942, the Public Prosecutor for Bom- 
bay ap^ied to tbe Presidency Magistrate, 
Pourth Court, Bombay, for leave to withdraw 
the charge against the appellant under s lo 
read with s. 6 a of the Act, which had been 
lemitted by the High Court to the Presidency 

November 

1941. This leave was granted and the appel- 
lant was accordingly acquitted of the charges 
under s. 494 (b), Criminal P. C, Against the 
judgment and order of the High Court, dated 

appellant applied to 
His Majesty m Council for special leave to 

appeal which, by an Order-in-Council, dated 

6th August 1942, was granted to him. The 

present apeal to His Majesty in Council is 

accordingly against the above-mentioned 

judgment and order of the High Court dated 
2 na December 1941. 

As to this matter, their Lordships would 
observe m the first place that there is still in 
e^stence and in force the order of the Court 

Causes dated 4th September 1939 
which has never been appealed or set aside 
and which the appellant has refused and 

High Court has pointed out, in contempt. 

Three objections, however, are taken to the 
order of the High Court ; 

(1) It is said that the remedy of committal 
for contempt of Court is arbitrary and un- 
limited and should be most jealously and 
carefully watched and should only be exer- 
cised with the greatest reluctance and the 

rfy A 1 I j-i A ^ of Judges to see 

whether there is no other mode which is not 

open to the objection of arbitrariness and 

which can be brought to bear upon the subjects 
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This contention is in substance a repetition 
of the language of Sir George Jessel ^I. R. in 
(1877) 46 h. J. Ch. 375^ at pp. 381 and 382. Their 
Lordships have no desire to lessen the stan- 
dard of care and circumspection to be observ- 
ed by all Courts before exercising their 
jurisdiction to commit for contempt, but it 
must be remembered that the question of 
committal or non-committal is one for the 
exercise of the discretion of the Court before 
whom the application to commit is brought 
and unless there is found to be a serious dis- 
regard of the principles of natural justice, 
their Lordships would be slow to interfere 
with that discretion. But indeed it has not 
been contended that there has been such dis- 
regard; rather it is said that the appellant 
could have been prosecuted and convicted 
under the Wakf Act if proper steps had been 
taken to establish before the learned Magis- 
trate that the appellant was mutawalli of 
wakf property, and that, in those circum- 
stances, the arbitrary remedy of committal 
should not have been adopted. On this matter 
their Lordships agree with the observations 
of the learned Chief Justice already quoted 
as to the necessity of obedience to the orders 
of the Small Cause Court and do not accept 
the contention that the discretion of the High 
Court was wrongly exercised. 

(2) The appellant, however, argued in the 
second place that the Court had no discretion 
in the matter. If, it was said, there is, in the 
case of an offence created by statute, proce- 
dure for punishment prescribed, that procedure 
should alone be followed and committal for 
contempt should not be resorted to for inflict- 
ing collateral or additional punishment. The 
argument was put both as a matter -of right 
and of discretion. 

As to discretion their Lordships have nothing 
to add to what they have already said. The 
contention however that a Court cannot com- 
mit for contempt if any other remedy exists 
is novel and no authority to that eft'ect was 
quoted, or is known to their Lordships. The 
argument presented in the past to the Court, 
when a question of this kind has arisen, has 
been, not that the existence of another remedy 
precludes the application of the remedy of 
attachment but that if there be two remedies, 
one by indictment and the other by committal 
for contempt, the former ought to prevail 
inasmuch as it is more desirable that these 
matters should be determined by a jury than 
by the Court summarily. Such an argument 
was presented in (1765) wilm. 243,“ but did not 
prevail. No doubt the fact that there is another 

1. (1877) 46 L.J.Ch. 375 : 36 L. T. 332, Costa Rica 
V. Erlanger; In re Clements. 

2. (1766) Wilm. 243 : 97 E. R. 94, R. v. Almon. 


remedy available is a matter for the Court to| 
consider when exercising its discretion whetherl 
to commit or not to commit, but on the other 
hand the desirability of speed and the neces- 
sity of ensuring that the orders of the Court 
should be obeyed are also matters of import- 
ance. The Court may, therefore, consider that 
after two years of disobedience a heavier fine 
than that permitted by the Wakf Act should 
be imposed, or in a proper case that imprison, 
ment should be awarded. An argument was 
at one time presented to their Lordships based 
upon s. 26, General Clauses Act, -which runs 
as follows : 

“When an act or omission constitutes an offence 
under two or more enactments, then the offender 
shall be liable to be prosecuted and punished under 
either or any of those enactments, but shall not be 
liable to be punished twice for the same offence.” 

Having regard to their Lordships’ view, it 
is not necessary for them to decide whether 
the section applies or not. If it did their Lord- 
ships would point out that inasmuch as the 
prosecution has now been withdrawn the 
appellant will suffer only one punishment, 
viz., a fine for his contempt and will not be 
punished twice. Finally it was said that by 
reason of the provisions of the Contempt of 
Courts Act, 192G (Act 12 of 1926), the High 
Court had no jurisdiction to punish contempts 
of the orders of the Court of Small Causes. 
Section 2 (l) of that Act provides that : 

"Subject to the provisiouB of sub-s. (3), the High 
Courts of Judicature established by Letters Patent 
shall have and exercise the same jurisdiction, powers 
and authority, in accordance with the same proce- 
dure and practice in respect of contempts of Courts 
subordinate to them as they have and exercise in 
respect of contempts of themselves.” 

This sub section would if it stood alone give 
the High Court the authority required, but it 
is qualified by the terms of sub-s. (3) which is 
said to take away the jurisdiction of the High 
Court in the present case. Sub-section (3) 
reads as follows : 

“No High Court shall take cognizance of a con- 
tempt alleged to have been committed in respect of a 
Court subordinate to it where such contempt is an 
offence punishable under the Indian Penal C^e.” 

The apijellant relied upon this sub-section 
and contended that the contempt of which he 
was found guilty was an ofi'ence punishable 
under the Penal Code. He maintained there- 
fore that the High Court had no cognizance 
of it. To this contention two answers were 
made ; (l) It was said that uixin its true con- 
struction the sub-section only prohibited the 
High Court from dealing with offences punish- 
able under the Code as contempt and that 
there is no provision in the Code making this 
particular offence punishable as contempt. 
The view that sub s. (3) has i-eference only to 
cases where the Penal Code empowers the 
Court to punish for contempt as contempt 
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appears to have commended itself to some of 
the Courts of India : sec 12 Pat. and 12 Pat. 
172.* Having regard to their Lordships' view 
that the contention that the contempt of 
which he was found guilty was an offence 
punishable under the Penal Code is unsound 
for the reasons hereafter given, their Lordships 
do not find it necessary to determine this 
matter. (2) Secondly, however, it was main- 
tained that the appellant had not committed 
an offence punishable under the Penal Code. 
That he had committed an offence against 
the Mussalman Wakf Act was admitted, but 
■it was said that that is not enough: to take 
away the High Courts’ powers some offence 
against the provision of the Penal Code must 
be relied upon and none had been established. 
The argument was put in this way: The only 
section of tbe Penal Code which could be 
prayed in aid as creating a crime of which 
this appellant might be guilty is S. 176 which 
so far as is material runs as follows : 

“Whoever bei?ig legally iownd to furnish informa- 
tion on any subject to any public servant as such 
intentionally omits to furnish such information in 
the manner and at the time required by law shall 
be punished with imprisonment or fine.” 

Halics are used to stress the words to which 
in their Lordships’ view attention must in 
particular be directed. It is common ground 
(l) that there is in existence a valid order of 
the Court of Small Causes ordering the appel- 
lant to furnish information; ( 2 ) that the order 
directs that the information be given to the 
Court; ( 3 ) that a Judge of the Court is autho- 
rized to receive it and is a public servant to 
whom the information is to be given as such; 
and { 4 ) that the appellant has intentionally 
omitted to furnish it. But the question still 
remains was he legally bound to furnish it 
within the meaning which those words bear 
in the Code. The expression has been defined 
in^ s. 43 of the Act in these words : 

The word illegal’ is applicable to everything 
which 13 an offence or which is prohibited by law or 
which furnishes ground for a civil action, and a 
person is said to be ‘legally bound to do’ whatever 
It is illegal in him to omit.” 

According to this definition the appellant is 
only legally bound to do what it is illegal for 
him to omit and it is only illegal for him to 
omit what is an offence or prohibited by law 
or is ground for a civil action. 

The furnishing of the information, required 
IS not prohibited by law'— it is enjoined by 
law — nor does its omission furnish ground for 
a civil action. Is it then an “offence”? 

It is no doubt an “off’ence” if that word be 
used in its ordinary meaning, but “offence.” 
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like “legally bound to do” has a technical 
meaning in the Code. It is defined in s. 40 
which says ; Offence denotes a thing made 
punishable by this Code.” It follows that an 
act or omission is not an “offence” as that 
word is used in the Code if it is punishable 
only under some other enactment. 

If then Ss. 40, 43 and 176 be read together, 
the result follows that one who fails to furnish 
information which he is legally bound to fur- 
nish is punishable under s. 176. that he is 
legally bound to furnish what it is illegal for 
him to omit, that it is illegal for him to omit 
what is an offence and that an offence is what 
IS punishable under the Code. 

The only conclusion therefore to be derived 
from this language appears to be that what 
IS punishable under the Code is punishable 
under s. 176 of the Code. The statement 
IS no doubt true but' it is not of much 
assistance in ascertaining what is punishable 
under the Code. To answer that enquiry 
one must look elsewhere than to s. 176 and if 
no other section of the Code deals with the 
matter, then one must conclude that the parti- 
cular crime may be punishable under some 

other enactment but it is not punishable under 
the Code. 

4 .U present instance thati 

though the failure to furnish information isj 
an offence under the provisions of the Wakfj 
Act yet it is not an offence punishable under 
the Penal Code. Consequently the High Courti 
IS not prohibited from dealing with it by the 
teras of s. 2 ( 3 ), Contempt of Courts Act 
This conclusion disposes of the last argu- 
men t presented to their Lordships against the 
jurisdiction of the 'High Court to commit for 
contempt in this case, and as in their Lord- 
ships opinion the other contentions put 
forward on the appellant’s behalf fail also, 
their Lordships wUl humbly advise His 

Majesty that the appeal should be dismissed 
with costs. 

Appeal dismissed. 
Solieitots for Appellant _ T. L. Wilson £ Co 
Solicitors for the Ososfn— Solicitor, India Office. 


1 . 0 . d 5 i, Kaulasma v. Emperor. 

204 : 12 Pat. 172 : 147 
1.0. 1261, Jnanendra Prasad v. Gopal Prasad Sen. 
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10th July 1945 

Lord Thankerton, Lord Goddard 
AND Sir John Beaumont. 

Nur Mohammad Appellant 

v. 

Fmperor, 

Privy Council Appeal No. 21 of 1945. 

C^^inal trial - Acquittal _ Appeal against 
High Court has full power to review all evi- 
dence and to reverse acquittal _ Privy Council 
will assume that proper practice has been fol- 
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lowed by High Court unless contrary can be 
proved. 

Tbe High Court has ful! power to review at large 
all the evidence upon which the order of acquittal 
was founded, and to reach the conclusion that upon 
that evidence tbe order of acquittal should be revers- 
ed. Where tbe High Court judgment shows that 
they have been at pains to deal in detail with the 
reasons given by the Sessions Judge for disbelieving 
tbe group of witnesses, and they have dealt in detail 
with them, showing on the face of their judgment 
that there is no necessity to presume in this case 
that they have not done their duty, there is no 
ground for invoking the assistance of the Board on 
account of any miscarriage of justice or tbe like 
matter. The Board will always assume that a Court 
has followed the proper practice unless something 
appears which proves the contrary. [P 152 C 1, 2] 

S. P. Khavibatta — for Appellant. 

G. D. Roberts and C. Bogram — for the Crown. 

Lord Thankerton. — In the present 
appeal only one question has been raised and 
that, as stated in the order granting leave, is 
a contention that tbe irial Court “having held 
there was no evidence at all on which any 
conviction could be based a Court of Criminal 
Appeal is not justified in reversing the Court 
of first instance by placing reliance on the 
very evidence which had been entirely rejec- 
ted by the Court of first instance.” 

Their Lordships were referred, rightly 
enough, to the decision of this Board in the 
case in 61 I. A. 398,^ and in particular to the 
passage at p. 401 in the judgment delivered by 
Lord liussell. Their Lordships do not think it 
necessary to read it all again, but would like 
to observe that there really is only one prin- 
ciple, in the strict use of the word, laid down 
there; that is, that the High Court has full 
power to review at large all the evidence upon 
which the order of acquittal was founded, and 
to reach the conclusion that upon that evi- 
dence the order of acquittal should be revers- 
ed. Then follows an expression, under four 
headings, of what would be the proper prac- 
tice, and their Lordships think is the proper 
practice, for the High Court to follow in con- 
sidering whether they should reverse the de- 
cision of the Sessions Judge. At the foot of 
the page there is a paragraph expressing a 
view which is quite common in such cases, 
that the Board will always assume that a 
Court has followed the proix?r practice unless 
something appears which proves the contrary. 

In the present case the High Court judg- 
ment shows that they have been at pains to 
deal in detail witlf the reasons given by the 
Sessions Judge for disbelieving the group of 
witnesses, tlie Batwari and the other three 
alleged eye-witnesses. They have dealt in de- 
tail with them, showing on the face of their 
judgment that there is no necessity to pre- 
sume in this case that they have not done 

iT"r 31)2 rx. 1 . It . ' orrA.'aga: 56 All. 

045: 151 I.C. 322(B.C.),Sheo Swamp v. Emperor. 
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their duty, because on the face of the judg- 
ment they have been at pains to do so. In 
that view their Lordships are of opinion that 
there is no ground for invoking the assistance 
of this Board on account of any miscarriage 
of justice or the like matter, and that this 
appeal should be dismissed. Their Lordships 
will humbly advise His Majesty accordingly. 
H.K. Appeal dismissed. 

Solicitors for Appellant — Ily. S. L. Polah d Co- 
Solicitors for the Crown — Solicitor ^ India Office, 
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Oudh 358J 

18th July 1945 

Lord Porter, Sir Madhavan Nair 
AND Sir John Beaumont 

Madaji Theatres, Ltd. — Appellayits 

V. 

Dinshaio (t Co., Bankers Ltd., through 

Official Liquidator — Bespondents. 

Privy Council Appeal No. 6 of 1944. 

•(a) Civil P. C. (1908), O. 21, R. 2 and O. 34, 
Rr. 5, 4 — Question whether final decree should 
not be passed — O. 21, R. 2 does not apply. 

Order 21, Rule 2 only applies in execution, and 
since execution does not begin until after a final 
order for sale has been passed tbe rule has no appli- 
cation when the question is whether or no a linol 
decree for sale should be passed. [P 154 C 2] 

••(b) Civil P. C. (1908), O. 34. Rr. 5, 4 and 
O. 23, R. 3 — Previous decree — Adjustment or 
payment — Debtor can plead and prove — Judge 
must satisfy and after enquiry pass final orders ac- 
cordingly : 18 Luck. 71=1942 O.W.N. 276=(’42) 29 
A.I.R. 1942 Oudh 358=200 I.C. 465, REVERSED, 
(’27) 14 A. I. R. 1927 Oudh 275 = 102 I. C. 428; 
11 Luck. 116 = (’35) 22 A. I. R. 1935 Oudh 313 = 
155 I. C. 231 ; 11 Luck. 500 = (’36) 23 A. I. R. 
1936 Oudh 152=158 I. C. 419; (’32) 19 A.I.R. 1932 
Lab. 231=136 I. C. 732 ; (’35) 22 A.I.R. 1935 Lab. 
168 = 158 I. C. 83 ; I. L. R. (1939) Lab. 313 = 
(’39) 26 A. I. R. 1939 Lab. 79 = 185 I. C. 75 and 
42 Mad. 61 = (’19) 6 A. I. R. 1919 Mad. 792 = 
48 I. C. 196, OVERRULED. 

The mortgage suit continues until the final decree 
is passed and there is no. time limit (or recording the 
agreement arrived at as there is under 0. 21, R. 2. 
A decree-holder need not of course agree to auy ad- 
justment or accept payment otherwise than into 
Court but it is open to the debtor to allege and prove 
that an adjustment has taken place or payment in 
whole or in part has been made and received. There- 
fore, the Judge should satisfy himself as to whether 
any adjustment has been arrived at or payment 
made, and should follow this enquiry by an appro- 
priate decree under which a finding of full satisfac- 
tion would lead to the dismissal of the suit and partial 
satisfaction to a diminution of the indebtedness 
whereas a finding that there had been no adjustment 
or satisfaction would bo followed bv a final decree 
for sale: 18 Luck. 71=1942 0. W. N. 276=(‘42) 29 
A.I.R. 1942 Oudh 358=200 I.C. 465, REVERSED', 
(’27) 14 A. 1. R. 1927 Oudh 275 = 102 I, C. 428 ; 
11 Luck. 116 = (’35) 22 A. I. R. 1935 Oudh 313 
= 155 I. C. 231 ; 11 Luck. 500 = (’36) 23 A. I. R. 
1936 Oudh 152=158 I.C, 419 ; (’33) 19 A.I.R. 1932 
Lab. 231=186 I. C. 732 ; (’35) 23 A.I.R. 1935 Lab. 
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168 = 158 I. C. 83 ; I. L. R. (1939) Lab. 313 = 

'^9=1^5 I. C. 75 and 
42 Mad. 61 = (’19) 6 A. I. R. 1919 Mad. 792 = 48 

I. C. 196. OVERRULED. [P isg c 1] 

Sir Herbert Gunliffe and S. P. Khamhatta — 

T> j . for Appellants. 

Respondents Ex parte. 

Lord Porter. — This is an appeal from a 
judgment and decree of the Chief Court of 
Oudh at Lucknow dated i7th March 1942, 
which affirmed a judgment and decree of the 
Court of the Civil Judge at Lucknow dated 
23rd May 1940. The facts may be shortly 
stated. On 2nd July 1931 . the api^ellants exe- 
cuted a simple mortgage deed for Es. 1,50,000 
in favour of the respondent bank. Some por- 
tion of this sum was paid off but on 25 th 
August 1934, the bank instituted a mortgage 
suit against the appellants in the Court of the 
buDordinate Judge of Lucknow to recover 
Rs. 78,542-1-3 by sale of the mortgaged pro- 
perty. The bank also filed an application 
with the plaint praying for an attachment 
before judgment and the appointment of a 
receiver in respect of a portion of the hypothe- 
Gated property and on iith September 1934 
the Court of the Civil Judge passed an order 
granting this application and appointing a 
receiver. On isth September, an agreement 
was entered into between the parties whereby 
the exploitation rights in four films were to 
be sold at Rs. 12.500 each and the amounts to 
be credited to the appellants in part payment 
of the mortgage debt. 

By cl, 3 of that agreement, the respondents 
were to credit to the mortgage account of the 
appellants the sum of Rs. 12,500 for each film 
as soon a^ two prints of any of the four films 
should be delivered to the respondents and 
the respondents were to enter satisfaction in 
the decree in the Court to that extent im- 
mediately on getting delivery. Subsequently 
at a date not stated in the record the appel- 
lants sold to the respondents the exploitation 
rights m another film for Rs. 17.500 for which 
Es. 10,000 was paid in cash and Rs. 7500 was 
to be credited to the mortgage debt, and 
later still it was agreed that the transfer of 
the rights m three out of the four original 
hlms should be cancelled and that the rights 
m a sixth film should be transferred in their 
place but at a price of Rs. 75,000. These sums 
were to be in satisfaction of the mortga^^e 
debt and if there should be any excess in the 
hands of the respondents it was to be handed 
over to the appellants in cash. 

On 30th November 1934 , whilst these arrange- 
ments were being made, a preliminary decree 
was passed m favour of the respondents against 

^ 83,359-6.11 

With future interest at 6 per cent, per annum 

from 3l3t May 1935. The exact date when the 


agreements varying that of i8th September 

1D34 were made, does not appear but from a 
statement made by the appellants in the Chief 
Court of Oudh, from the arguments and con- 
tentions presented before it and the way in 
which the matter is dealt with by the Court 
it would appear that they were entered into 
after the preliminary decree. In any case it is 
plain that the delivery of the first and second 
films took place after that date and the third 
still awaits delivery and has not yet been 
taken over by the respondents. 

On 15th October 1935, the respondents went 
into liquidation and an Official Liquidator 
was appointed by the Court. On 29th Septem- 
her 1937, the Official Liquidator filed an appli- 
cation for the pssing of the final decree. The 
appellants resisted this application on the 
ground that the entire claim of the respon- 
dents had been satisfied by the agreements 
above-mentioned and their fulfilment by put- 
ting the films referred to at the disposal of 
the respondents. In reply the liquidator did 
not admit knowledge of the agreement of isth 
September, maintained it was a nullity and 
unenforceable, and was made during the pen- 
dency of the suit and before the final decree 
was passed, that no payment of the amount 
due had been made in the manner set out in 
the preliminary decree, that the alleged pay 
ments or adjustments had not been certified 
as required under o. 21 , r, 2 , Civil P. C., that 
as payment is denied no enquiry as to pay- 
ment can now be made and finally, that the 
alleged agreement with regard to the Rs 75 OOO 
film was never entered into. On these con. 
tentions the following issues were framed : 

1.— (a) Whether the opposite party can set 
up the agreement alleged to have been entered 
into be ween the parties before the passing of 
the preliminary decree as an adjustment of 
the decree? (b) Whether the agreement was 
enforced after the passing of the preliminary 
decree? If so, its effect? 

payments 

made under the alleged agreement can be 
made in these proceedings? 

3. Whether the alleged adjustment which 

S by 

Certain other issues dealing with an alleged 
transfer of the decree were also framed but 
are not material at this stage of the proceed- 
1 gs. The trial of the application was stayed 
for a time after the issues were framed but 
came before the Court at a later date and 
was decided on 23rd, May 1940 , in favour of 
the respondents on the two grounds on which 
reliance was placed by the Official Liquidator 
VIZ. . firstly, that there had been no payment 
as ordered in the preliminary decree and 
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seconrlly, that the agreement of 18th Septem- 
ber 1034, being anterior to the date of the 
preliminary decree could not be enforced and 
sot up in defence thereafter. The preliminary 
decree declared the amount due up- to 30th 
May 1935, to be Rs. 83.359-6-11 in all, ordered 
that the appellants should pay that sum into 
Court on or before 30th May 1935, or any 
later date to which the Court might extend 
the time for payment with future interest at 
6 per cent, per annum and further declared 
that in default of payment as aforesaid the 
respondents might apply for the sale of the 
mortgaged property. 

The learned Judge held that inasmuch as 
that decree ordered payment into Court, 
nothing short of such payment would comply 
with the decree or be a protection to the ap- 
pellants against a final order for sale. Pie 
accordingly made on 23rd May 1940, a final 
decree for sale of the mortgaged property. 
This decision w'ould appear to be correct if 
the preliminary decree had been passed after 
an adjustment had been made and all the 
terms agreed upon by way of adjustment had 
been carried out before the making of the 
preliminary decree. In that case the mort- 
gagor's remedy would be to appeal against 
the preliminary decree. For the reasons here- 
after stated, however, the decision is wTong 
where the adjustment is made or carried out 
after the preliminary decree has been passed. 

From this decree an appeal was taken to 
the Chief Court of Oudh but was dismissed 
upon the ground that the agreement of 18th 
September 1934 was made before and w'ould 
not affect the preliminary decree and that 
once the preliminary decree was passed no 
future adjustments or payments by the mort- 
gagor could be taken into account except pos- 
sibly (l) sums admittedly paid, (2) sums paid 
in the presence of the Court, and (3) sums 
certified. It was held that except in such cir- 
cumstances the appellants were not even en- 
titled to put forward proof of any payments 
or adjustments alleged to have been made. 

From this judgment the appellants have 
obtained leave to appeal and have appealed to 
His Majesty in Council, claiming the right to 
prove and, if proved, to take credit for the 
sums and adjustments upon which they rely. 
Unfortunately, the respondents were not re- 
presented on the heaving, hut their Lordships 
have heard a full and careful discussion of 
the points at issue which apparently have 
given rise to a conflict of view between vari. 
ous Courts in India. Prima facie a debtor 
should be entitled to take credit for any pay- 
ments which he can prove to have made in 
respect of a mortgage debt. The only reason 
for prohibiting him from doing so would be 


that there was some valid law or regulation 
of the Court to the contrary. Such regulations 
are however contended to exist and reliance 
is placed on behalf of the respondents upon 
Rr. 2, 4 and 5 of O. 34, Civil P. C. 

Rule 2 provides that in a suit for foreclo- 
sure, if the plaintiff succeeds the Court shall 
pass a preliminary decree directing that if the 
defendant pays into Court the sum due within 
the time fixed the plaintiff shall deliver up the 
documents of title and if necessary put the 
defendant in possession of the mortgaged pro- 
perty. 

Rule 4 adapts the same procedure to the 
case of an application for sale and adds that 
in default of payment in accordance with the 
preliminary decree the plaintiff shall be en. 
titled to apply for a final decree directing that 
the mortgaged property be sold. 

Rule 5 (l) provides that where on or 
before the day fixed or at any time before the 
confirmation of a sale made in pursuance of 
a final decree passed under sub-r. (3) of this 
Rule, the defendant makes payment into 
Court of the amounts due the Court shall 
pass a final decree or order providing for the 
delivery up of documents and if necessary re- 
transfer of the property and that the defen- 
dant be put in possession. 

Sub-rule (8) provides that where payment 
in accordance with sub-rule (l) has not been 
made the Court shall on application made by 
the plaintiff' on that behalf pass a final decree 
directing that the mortgaged property be sold. 

Rules 2 and 4 of this Order, it was said, 
visualised and the preliminary decree made 
in this case directed payment into Court, and 
R. 5 was mandatory in declaring that if that 
direction was not complied with the Court 
must pass a final decree for sale. 

Admittedly no payment into Court had 
been made and therefore, it was contended, 
the Court was obliged to pass a final decree 
for sale. It was at one time also contended 
tjiat in any case any payment made in res- 
pect of the mortgage debt could not be relied 
upon unless certified under o. 21 , R. 2. But, 
apart from the question whether the parties 
could not compiiDmise a decree (os to which 
see 6G I. A. 84^), it has again and again been! 
held in India that this rule only applies in! 
execution, that execution does. not begin untilj 
after a final order for sale has been passedi 
and that therefore the rule has no applica- 
tion when the question is w’hether or no a 
final decree for sale should be passed. Their 
Lordsbii^ agree with the Courts in India in 
this respect. 

1. (’39) 26 A.I.R.1939 P.C.80:14 Luck. 193:I.LJl. 

(1939)Kar. P.C. 136: 66 I. A, 84: 180 1.C. S78(P.C.). 

Oudh Commercial Bank. Ltd. v. Bind Basni Eu«r. 
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As regards the main argument, their Lord- 
ships do not stop to consider the question whe- 
ther the provisions of B. 34 (o. 34 ?) are, if they 
stood alone, suhBciently precise to prohibit 
the compromise of the preliminary decree in 
a mortgage suit by payment or adjustment 
in some way other than that directed by the 
preliminary decree, since the question of ad- 
justment is specifically dealt with in o. 23 , 
R.^ 3, which is as follows: 

“Where it is proved to the satisfactioa of the 
Court that a suit Las been adjusted wholly or iu 
part by any lawful agreement or compromise, or 
where the defendant satisfies the plaintifi in respect 
of the whole or any part of the subject matter of the 
suit, the Court shall order such agreement, compro- 
mise or satisfactioa to be recorded and shall pass a 

decree in accordance therewith so far as it relates to 
the suit.” 

The appellants contend that this rule makes 
direct provision for the circumstances of the 
present case and say that so far from affirm- 
ing the final decree the Chief Court should 
have recorded the satisfaction of the mortgage 
debt and passed a decree in accordance there- 
with provided it was proved to its satisfaction 
that the debt had been satisfied, and that to 
deny the appellants the opportunity of fur. 
rushing proof is to act in disregard of the ex- 
press terms of the rule. This question has 
given rise to a wide divergence of opinion in 
the Courts of India. The stricter interpreta- 
tion which has been adopted by the Chief 
Court in this case is that the terms of o. 34 , 

R. 5, which have express reference to the 
making of a final decree in the case of-an ap. 
plication for sale in a mortgage suit, override 
the terms of o. 23. E. 3. which is of general 
but not of particular application. This view 
has the support of the Courts in Oudh and 
Lahore and at any rale in the earlier cases 
of the Courts of Madras'. Their Lordships have 
been referred to (i) a.x.r. 1927 Oudh 275 , ^ (ii) 
A.i.r. 1935 Oudh 313,3 (iii) A.I.R. 193G Oudh 
152^ (iv) A.LR. 1932 Lah, 231,® (v) A.I.R. 1935 

Lah. 168, (vi) A.I.R. 1939 Lah. 79^ and (vii) 42 
Mad. 61.3 

One may summarize the decisions in these 
cases as determining that where the preli- 
minary decree directs payment into Court no 
other method of payment is permissible: but 


that the harshness of this doctrine may be 
diminished in some three or four ways, i. e., 
(1) acceptance of money in satisfaction or 
part satisfaction, ( 2 ) acknowledgment of pay- 
ment, (3) payment not into Court but in the 
presence of the presiding Judge, ( 4 ) possibly 
the payment if certified. 

Except in these cases the Court, it is said, 
cannot take notice of any payment out of 
Court. The fourth exception even if attention 
be paid only to the cases referred to above is 
not easy to accept since cases (i) and (iv) 
point out that o. 21 R. 2 applies only to cases 
where execuUon has begun and execution 
does not begin until the passing of the final 
decree. The other two exceptions seem to 
have been arrived at on no logical basis, but 
rather upon the injustice which would be per- 
petrated if they were not recognized. The 
Courts of Allahabad and Patna appear to 
have taken a contrary view to those of Oudh 
and Lahore; the latest Madras case has cast 
some doubt on the earlier ones and Calcutta 
seeins to take a similar view to that of 
Allahabad and Patna. Eeference may be 
made to a.i.r. 1936 all. 9;^ a.I.R. 1939 ALL. 
28; A.I.R. 1939 ALL. 174;^^ 2 Pat.L. J. 533^^1^ 

488; 69 M. L. J. 765^^ and 1917 C. W. N, 920.^5 

It is true that the first of these cases leaves 
open the question whether a mere payment 
between preliminary and final decree with 
out any adjustment would constitute a dis- 
charge of liability when it says : 

“Whatever be the correct view on the question 
whether money paid out of Court in satisfaction of 
the decree in whole or part can be recognised by a 
Court when it is invoked to pass a final decree it 

C&QQOt r6fuS6 to act OD O 2^ H Q if * J • 

tions required are fulfilled.” ^ 

In that case the Court pointed out that 
there had been not a mere payment but an 
adjustment. Even so limited an application 
ofo, 23. R. 3 would suffice to establish the 
ppellants contention in the present case since 
adjustment followed by performance of the 
terms agreed is alleged. 

The other cases, however, recognise that the 


?• ■ ^02 1, c. 428 , 

116 : 

4 Parbhu Dayal. 

isS I^C 500 : 

313?i'«fr (1939) Lah. 

s V. Allahabad Bank, Ltd. 

i C V- ^ 42 Mad. 61 : 48 

A- C. 196, Singha Raja v. Pethu Raja. 


C^ 373^1^' ^ ® = 58 All. 565 : 160 

in Harbans Lai. 

M ^®59 All. 28; 179 I C 70 

Collector of Benares. 

Rkri N- ‘ 180 I- C 244 

Ram Niwas v. Ram Dayal. 

r Jogendra Prasad Narain Sineh v 

Gouri Shankar Prasad Sahu. 

^155 1%%'^e = 44 Pat. 488 : 

^160 I ^210- : 59 Mad. 188 : 

15. (18) 5 A. I. R. 1918 Cal 472 • 40 T P oAt: 
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suit continues up to final decree and conse- 
quently any adjustment or satisfaction up to 
that time must be taken into account. A 
(lecree-holder need not of course agree to any 
adjustment or accept payment otherwise than 
into Court but in their Lordships' opinion it 
is open to the debtor to allege and prove that 
an adjustment has taken place or payment in 
whole or in part has been made and received. 
Indeed to hold otherwise is to disregard the 
opening words of the Order, (O. 23, R. 3.) 
viz. : “Where it is proved to the satisfaction 
of the Court Their Lordships see no 

qualification to tlie wide terms of the Order 
(o. 23, R. 3) nor any grounds for limiting 
its application. Admittedly the suit con- 
tinues until the final decree is passed and 
there is no time limit for recording the agree- 
ment arrived at as there is under o. 21, R. 2. 
In the present case, therefore, the Judge of 
the civil Court should have satisfied himself 
as to whether any adjustment had been 
arrived at or payment made, and followed 
this enquiry by an appropriate decree under 
which a finding of full satisfaction would lead 
to the dismissal of the suit and partial satis- 
faction to a diminution of the indebtedness 
whereas a finding that there had been no 
adjustment or satisfaction would be followed 
by a final decree for sale. Their Lordships 
will accordingly humbly advise His Majesty 
that this appeal should be allowed, the final 
decree set aside and that the Subordinate 
Court should be directed to hear evidence and 
decide whether or not satisfaction wholly or 
in part has been made in respect of the mort- 
gage debt and to pass a decree accordingly. 

The respondents must pay the costs of the 
appellants before their Lordships and in the 
Courts in India. 

R.K. Appeal allowed. 

Solicitor:? for Appellants — T. L. Wilsoyi Co. 

licspondcnls Ex parte. 
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17th July 1945 

Lord Chancellor, Lords Thankerton. 
Porter and Goddard and Sir 
Mauhavan Nair 
Emperor 

V. 

Sibnath Banerji and others — Respondents. 

Privy Council Appeal No. 41 of 194-1 ; Federal 
Court Appeal No, 3 of 1943. 

(a) Criminal P. C. (1898), Ss. 491, 404 — Dis- 
charge under S. 491 — No appeal lies under 
Criminal Procedure Code — S. 205, Government 
of India Act, is however exception to S. 404 of 
Code and hence appeal under S. 205, Government 
of India Act, is competent. 

An order of discharge under S. 491, Criminal P.C,, 


is final and not subject to appeal, under the Criminal 
Procedure Code. But S. 205, Government of India 
Act relates to both civil and criminal jurisdiction of 
the High Courts. Hence, in the absence of an ex- 
press exception of habeas corpus oases, and having in 
view the terms and purpose of S. 205, such cases are 
not excluded from the operation of S. 205. Sec- 
tion205 of the Act of 1935 provides one of theexcep- 
tions referred to in S. 404, Criminal P. C.: {1890)15 
A. C. 508 and (’39) 26 A. I. R. 1939 F. C. 43, Eel. 
on ; (’27) 14 A. I. R. 1927 Cal. 496 ; 6 Beng. L. R. 
392 and (’39) 26 A. I. R. 1939 P. C. 213, Eef. 

[P 158 C 2 ; P 159 C 1] 

•(b) Defence of India Act (1939) ,S. 2 — R. 26, 
Defence of India Rules, is not invalid: I.L.R. 1943 
Kar.F.C. 26=I.L.R. 1944 Bom. 183=(1943) F.C.R. 
49=(’43) 30 A.I.R. 1943 F.C. 1=207 I. C. 1 (F.C.), 
OVERRULED. 

The function of sub-s. (2) of S. 2 is merely an 
illustrative one ; the rule-making power is conferred 
by sub-5. (1), and “the rules” which are referred to in 
the opening sentence of sub-s. (2) are the rules which 
are authorised by, and made under sub-s. (1) ; the 
provisions of sub-s. (2) are not restrictive of sub-s. (1). 
The general language of sub-s. (l)amply justifies the 
terms of R. 26, and hence R. 26 does not go beyond 
the rule-making power and is not invalid: I. L. R. 
1943 Kar. F. C. 2G=I. L.R. 1944 Bom. 183=(1943) 
F. C. R. 49={’43) 30 A. I. R. 1943 F. C. 1=207 
1. C. 1 (F.C.), OVERRULED. [P 160 C 1] 

•(c) Government of India Act (1935), S. 59 (2) 
— Presumption of correctness of official orders — 
Extent of, explained — Courts can investigate 
validity of orders, though burden is heavy on 
person challenging order. 

Sub-section (2) of S.59 only relates to one specified 
ground of challenge, namely, that the order or instru- 
ment was not made or executed by the Governor. It 
is quite a different thing to question the.accuracy of 
a recital contained in a duly authenticated order, 
particularly where that recital purports to state as a 
fact the carrying out of a condition necessary to the 
valid making of that order. In the normal case, the 
existence of such a recital in a duly authenticated 
order will, in the absence of any evidence as to its 
inaccuracy, be accepted by a Court as establishing 
that the necessary condition was fulfilled. The pre- 
sence of the recital in the order will place a difficult 
burden on the detenu to produce admissible evidence 
sufficient to establish evon a prima fnoie case that 
the recital is not accurate. Hence the Court has 
jurisdiction to investigate the viUidity of the orders. 

[P 161 C 1] 

•(d) Defence of India Rules (1939), R, 26 — 
Governor need not be personally satisfied — 
S. 2 (5), Defence of India Act, does not exclude 
ordinary rules of business framed under Govern- 
ment of India Act, 1935, S. 59 : 1. L. R. (1943) 
Kar. F. C. 103=1944 F. C, R. 1=(’43) 30 A. I. R. 
1943 F. C. 75=211 I. C. 211, REVERSED. 

The Governor need not be personally satisfied as 
to the matters set out in R. 26. Section 2 (5) is 
merely supplementary, and affords no ground for 
excluding the ordinary methods by which the Provin- 
cial Government’s oxecuUvo business is authorised 
to bo carried on by Chap. 2 ot Part 3, Government 
of India Act, 1935. Matters as those which fell to be 
dealt with by the Governor under R. 26 can be dealt 
with by him in the nornntl manner in which the 
executive business of the Provincial Government was 
carried on under the provisions of Chap. 2 of Part 3 
of the Act of 1935, and, in particular, under the 
provisions of S. 49 and the Rules of business made 
under S. 59 : 1. h. R. (1043) Kar. F, C, 103=1944 
F. C. R. 1=(‘43) 30 A. 1. R. 1943 F. 0. 75=211 
I. C. 241, REVERSED. [P 161 C 2; P 163 C IJ 
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“(e) Government of India Act (1935), Ss. 49 (2) 
and 124 (2) — “Executive” in Part 3, Chap. 2 
includes both decision as to action and carrying 
out of decision — S. 49 (2) does not restrict its 
operation to matters within power of Provincial 
Legislature nor does it give maximum limit 
— Matters under Defence of India Rules, R. 26 
can be dealt with by Governor; I. L. R. 1943 Kar 

I' n' 30 A. I. R. 1943 

F, C. 75=211 I. C. 241 (F.C.), REVERSED 

The provisions of Chap. 2 of Part 3 of the 

Government of India Act of 1935 as to the 

Provincial Executive and its executive authority u^e 

the term “executive” in the -broader sense as in- 

eluding both a decision as to action and the carry. 

jug out of such decision. Section 49 ( 2 ) does not 

limit the operation of the section to matters 

with respect to which the Provincial Legislature has 

^wer to make laws. The subject-matter of the 

Defence of India is within those powers. Sub-s. (2) 

of S. 49 provides an extensible limit and not a maxi- 

rnum limit, and the provisions of sub-s. ( 2 ) of S 124 

aflord a means of such extension : I. L. R. ( 1943 ) 

~ 1=(’43) 30 A.I R 

1943 F. C. 75=211 I. C. 241( F. C.), REVERSED^ 

, [P 162 C 1 . 2 ] 

(f) Government of India Act (1935) S 49 -1 

Home minister : I. L. R. (1939) 2 Cal. 411=(‘39) 

oviiiihS '■ 

Minister is an officer subordinate to 
within the meaning of S. 49 (1): I L R 
(1939) 2 Cal. 411=(’39) 26 A. I. R. 1939 Cal 529= 
183 I. C. 349 (S. B.), OVERRULED. [P 163 C^ l] 

(1®39), Rr. 26 and 
detained under R. 129 ordered to 
be detained under R. 26 as matter of routine on 

iStalid police _ Orders are 

Where persons who are detained under R. 129 are 
ordered to be detained under R. 26 as a matter of 

nrSlrc® “ere recommendation of the police, the 
orders are bad m law as it does not appear^ that the 

mnnl *1 ^f^’dered by the Governor at any stage, 
much less that at the time the order was made he 
was satisfied with regard to any of the matters set 
out in the order of detention. 

ih?ff inaction of the Home Minister on 

innii f S’^bmission of the fuller materials to him 
could notcure the invalidity of the order. [P 164 C 11 

Monckton, W, Wallach and B. 

McKenna. — for the Crown, 

o.nd F. K. Krishna Menon 

- j mT . Respondents. 

Lord Thankerton— This appeal is brought 
by leave of the Federal Court of India, from 
a judgment of that Court (Spens C. J.. Varada- 
chanar and Zafrulla Khan JJ.) dated 3isfc 
August 1943, dismissing eight appeals by the 
Lrown against orders and judgments of a 
Divisional Bench of three Judges (Mitter and 
ben JJ. Khundkar J. dissenting) of the High 
Court of Judicature at Fort William in Bengal, 
dated 3rd June 1943 The orders and judg- 
ments of the High Court were made upon 
applications under s. 491 , Criminal P. C., for 
directions in the nature of habeas corpus on 
behalf of nine persons, detained in various 
jai s in pursuance of orders made under R. 26 

India Rules, on various dates from 
24th October 1940 to 8th March 1943. These 
orders and judgments directed the release of 


the applicants. Of the nine original applicants, 
eight are called as rcsj^iondents in the present 
appeal, but their Lordships were informed 
that two of the respondents bad been released, 
namely, Narendra Nath Sen Gupta, respon- 
dent 4, on a date before the judgment of the 
Federal Court, and Bijoy Singh Nabar, respon. 
dent 2, after the judgment of the Federal Court 
The remaining six respondents, with whom this 
appeal is now concerned, are under detention 
by virtue of orders made under Bengal Kegu. 
lation, 3 of 1818. Having regard to the known 
and well-settled principle of the English law 
that a discharge, or an order directing dis 
charge, under a writ of habeas corpus is final 
and not subject to appeal, and the importance 
of preserving safeguards of the liberty of the 
subject, their Lordships asked for arguments 
of counsel on the competency, in the present 
^se, of the appeals by the Crown from the 
High Court to the Federal Court, which might 
equally affect the competency of the further 
appeal to this Board, It is sufficient to refer 
to the decision of the House of Lords in (1890) 
15 A. G 506/ where the law of England on 
this matter is fully dealt with. 

In the present case, the appeals have proceed. 

A S^205 and 208 , Government of India 

205 provides as follows : 

.205.— (1) An appeal shall lie to the Federal 
Court from any judgment, decree or final order of a 

te^tbaT t ^‘Sh Court certi- 

li w o f* involves a substantial question of 

aw as to the interpretation of this Act or any oJder 
in Couned made thereunder, and it shall be tL duty 
of every High Court in British India to consider in 

rSfiTate ioeoZgir 

fh? frtificate is given, any party in 
the case may appeal to the Federal Court on the 
ground that any such question as aforesaid has been 

^ ground on which that 

appealed without special leave to 
His Majesty m Council if no such certificatrUs 
been given, and, with the leave of the Federal Court 

tn (lirect appeal shall lie 

» Without 

On the application of the Crown, the High 

Court granted certificates under s. 205 (l) for 

leave to appeal to the Federal Court. After 

the decision of the Federal Court. leave was 

given by them under s. 208 (b) to appeal to 

His Majesty in Council. Their Lordships have 

come to the conclusion that, in view^of the 

special terms of s. 205. the appeals in the pre- 

sent case were competent. In (isgo) 15 a c 

506* It was held that the right of appeal gten 

by S. 19, Judicature Act 1873, did not include 

an appeal against an order of discharge made 

upon a writ of habeas corpus. Lord Hals 
bury L. C., sa ys : 

(1890) 15 A.cTsoe : 60 L. J 0 B 89 • ftQ T m 
392 : 39 W, R. 145, Cox v. HakS*. 
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“My Lords, I have insisted at some length upon 
the peculiarities of the procedure, because I think 
one cannot suppose that the Legislature intended to 
alter all the procedure by mere general words with- 
out any specific provision as to the practice under 
the writ of Habeas Corpus or the statutes which 
from time to time have regulated both its issue and 
its consequences. My Lords, I do not deny that the 
words of S. 19 literally construed are sufficient to 
comprehend the case of an order of discharge made 
upon an application for discharge upon a writ of 
Habeas Corpus; but it is impossible to contend that 
the mere fact of a general word being used in a 
statute precludes all enquiry into the object of the 
statute or the mischief which it was intended to 
remedy.” 

In their Lordships’ opinion, the condition 
of the law of habe<as corpus in India, and 
the purpose and express words of s. 205, 
Government of India Act, 1935, afford a 
contrast to the condition of the English law 
and the object and general terms of S. 19 of 
the Judicature Act of 1873. The history of the 
matter is shortly stated by Sir George Rankin, 
then Chief Justice, in his admirable judgment 
in 54 cal. 727,^ from which the following quota- 
tion may be made : (at p. 749), 

“ I proceed, therefore, to enquire whether accord- 
ing to the law in India as it now stands there is or 
is not power in the High Court to grant the writ of 
Habeas Corpus at common law independently of 
S. 491, Criminal P. C. Now in 1870 in 6 Beng. L. R. 
392,3 Norman J. held that the High Court could 
issue the Habeas Corpus outside the original jurisdic- 
tion to the Superintendent of the Jail at Alipore. In 
1872 the Code of Criminal Procedure (Act 10 of 
1872) was enacted which gave the right to European 
British subjects detained in custody whether within 
the limits of the High Court's original jurisdiction or 
outside those limits to apply for an order directing 
the person detaining him to bring him before the 
High Court, in other words for an order under S. 81 
in the nature of Habeas Corpus. Section 82 provided 
that 'Neither the High Courts nor any Judge of 
such High Courts shall issue any writ of Habeas 
Corpus, Main prise, De homine replegiando, nor 
any other writ of the like nature beyond the Presi- 
dency towns.’ This prohibition cannot in my opinion 
be confined to the case of European British subjects 
nor has this been contended before us. In 1875, the 
High Courts’ Criminal Procedure Act (10 of 1875) in 
S. 148 set out various purposes for which an order 
in the nature of Habeas Corpus might be made and 
it gave power to the High Courts to make such 
orders in the case of persons within the limits of 
their original jurisdiction. It went on to say that 
‘neither the High Court nor any Judge thereof shall 
hereafter issue any writ of Habeas Corpus for any 
of the above purposes.’ Certain particular matters wore 
excepted, it being stated that nothing in this section 
applies to a person detained under Bengal Regula- 
tion 3 of 1818 and certain other Regulations. But 
it is quite clear that for the purposes provided for by 
8. 148, the intention was that relief should be gran- 
ted under the section and recourse should not be 
had to the old prerogative writs. . . . The subsequent 
history of the matter is shortly this, that when the 
Code of Criminal Procedure was amended in 1882 
the Acts of 1872 and 1875 were comprised in Sch. 1 

2. (’27) 14 A.I.R. 1927 Cal. 496 : 54 Cal. 727 : 102 
I. C. 047, Girindra Nalh v. Birondra Nath. 

3. (’70) 6 Beng. L. R. 392, In the matter of 
Ameer Khan. 


as enactments repealed by S. 2 ‘but not so as to 
restore any jurisdiction or form of procedure not 
existing or followed’ on 1st January 1883 (Act 10 of 
1882). The matter remained very much in the same 
position until 1923, when a right was given to every- 
body within the appellate jurisdiction of this Court 
to make an application under S. 491 of the present 
Criminal Procedure Code. The question which arises 
is whether for any of the purposes mentioned in 
what is now S. 491, it is open to an applicant still 
to say that he will make bis application indepen- 
dently of that section altogether for the prerogative 
writ of Habeas Corpus on the civil side of the High 
Court. I observe tbat.it has been staled in certain 
cases that if there is to be any question of the aboli- 
tion of this right then the Legislature must say so 
in the most specific terms. Whether that be a correct 
view in a matter of procedure of this kind need not 
be discussed for the Legislature has used tbe most 
specific terms; and it is plain that the Indian Legis- 
lature never intended that the Courts in giving 
relief of this character should for any of the purposes 
mentioned in S. 491 be at liberty to act under it or 
under the old procedure.” 

In the recent case in 66 I. A. 222,* this judg- 
ment was approved by the Board, and it was 
held that, in cases covered by S. 491, the 
power to issue a common law writ of habeas 
corpus in British India had been taken away 
by legislation, and the powers conferred by 
S. 491 substituted therefor. The present ap- 
plications were under S. 491. Under S. 404, 
Criminal P. C., no appeal lies from any judg- 
ment or order of a criminal Court except as 
provided for by the Court or by any other 
law for the time being in force. There is no 
provision in the Code for an appeal from an 
order made under S. 491, there is no convio- 
tion or acquittal in such proceedings, and 
S. 417, which taken along with the new S. 4HA 
(2) enacted by s. 2, Amending Act of 1943 
(act 26 of 1943) allows an appeal on behalf of 
the Government only from an order of ac- 
quittal is equally inapplicable. Accordingly, 
as regards appeal, the position under the 
Criminal Procedure Code as to proceedings 
under s. 491 is in effect the same as the posi- 
tion stated in (1890) 15 A. G. 506.^ 

Turning again to -s. 206, Government of 
India Act of 1935, their Lordships are clearly 
of opinion that the section relates to both tbe 
civil and criminal jurisdiction of the High 
Courts; the terms of sub-s. (2) of S. 210 appear 
to put this beyond doubt, and their Lordships 
agree with the decision of the Federal Court 
to this effect in (1939) P. C. B 159.^ Further, 
the width of the language used is striking, 
viz., “any judgment, decree or final order of 
a High Court,” and “ft shall be the duty of 
every High Court in British India to consider 

4. " t’39) 26 A.I.R. 1939 P. C. 213: i7l.r71[193T) 

Mad. 744 : I.L.R. (1989) Kar. P. C. 324 : 66 I. A. 

222 ;182 I.C. 651(P.C.),MaUhen v. District Magis- 
trate, Trivandrum. 

5. (’39) 26 A.I.R. 1939 F. C. 43: I.L.R. (1940) Lah. 

400 : I. L. R. (1939) Kar. F C. 132 : 1939 F.C.R. 

159 : 181 I. C. 317 (F.C.), Hori Ram v. Emperor. 
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in every case.’* The purpose of the provision 
is to confer a right of appeal in every case 
that involves a substantial question of law as 
to the interpretation of the Act or any Order 
in Council made thereunder. The object is 
clearly to secure uniformity of decision in 
every High Court by the determination of a 
Court superior to them all. On the most 
moderate view of the matter, the securing of 
that object is at least as important in cases of 
habeas corpus, in which such questions are 
very apt to arise, as in other cases. In the 
absence of an express exception of habeas 
corpus cases, and having in view the terms 
and purpose of the section, their Lordships are 
unable to limit the terms of the section by 
mere construction so as to exclude these cases 
irom its operation. Accordingly, s. 205 of the 
Act of 1935 provides one of the exceptions re 
ferred to in s. 404, Criminal P. C. Their Lord 
ships are therefore of opinion that the appeals 
from the High Court were competent, and it 
follows that the appeal to His Majesty in 
Council was also competent, and they will 
pr^eed to deal with the appeal on the merits. 

ine present applications under s. 49 i, Cri- 
minal P, C., were filed on 24th April 1943, two 
days after the decision of the Federal Court 
m i l.r. (1944) Bom. 183, « under which it was 
told reversing the decision of the Bombay 

refusing to make an order under 
^ 491 for release of the applicants, that r. 26 , 
Defence of India Rules was ultra vires and 
was not warranted by the Defence of India 
Act, 1939. On 28th April 1943, the Governor- 

General made and promulgated ordinance 

No. 14 of 1943 under s. 72 of sch. 9 , Govern 
ment of India Act, 1935. By s. 2 of the 
Urdmance, a new clause was substituted for 
cl. (x) of s 2 ( 2 ). Defence of India Act, 1939 
faction 3 of the Ordinance provided 

that no order heretofore made against any nersnn 

hf India Buies shall be^dLmed 
to be invalid or shall be called in question on^he 
grrand merely that the said rule purported to confer 

tiiTeTh powers that might at the 

time the said rule was made be iawfully^ conferred 

S ^9 n ? deemed to have been made under 

s. 2, Defence of India Act, 1939 .” 

The amendment effected by s. 2 of the Ordi. 

Fed^ar^°''!‘^i, grounds on which the 

hederal Court had pronounced R. 26 to be 

altered by the Ordinance. In the present ap. 
plications, I.L.R. ( 19 ^ 4 ) Bojj, 

as binding on them by both the High Court 
and the Federal Court and the new Ordinance 
No. 14 was the main object of challenge by 
the apphcants. But before this Board, the 
Cr own has placed in the forefront a challenge 

(’43) 30 A.l.K. 1943 F. C 1 • T r Ti /iqTqV it 
F. C. 26 • T I u ^ (1943) Kar, 

49; 207 1 C ifp r 1 J C. R. 

I .C.), Kesbav TaJpade v. Emperor. 


of the correcfcuGss of the decision in ll.r. 
(1944) Bom. 183® and success in that conten- 
tion would vindicate the validity of r . 26 and 
would supersede any consideration of Ordin- 
ance No. 14. It is therefore necessary to di=!. 
pose of this question first. ^ 

T “‘‘■terial portions of s. 2 , Defence of 
India Ach 1939 (Act 35 of 1939 ), as amended 
6 y S 2 , Defence of India (Amendment) Act 
1940 (Act 19 of 1940), are as follows: 

O'bcial Gazette, make suoh rules a= 
appear to it to be necessary or expedient for securing 
the defence of British India, the%ublio safeS "hf 
maintenance of public order or the efficient pro’=ecu 

essU aHo t°hc n't andLr'vTces 

essential to the life of the community. 

(4) Without prejudice to the generality of the 

by sub.s.(l), the rules may pro! 
Vide for, or may, empower any autboritv to 


(x) the apprehension and detention in custody of 

act, m a manner prejudicial to the public Lfetv 
or interest or to the defenco of Rrifjou i j-® 

prohibition of such person Rom eute^^ o °r 
or remaining in any area anrl H,! 

such person to reside and Remain in any“ami t°o 
do, or abstain from doing anything ■’ ^ ^ 

sltT9t1f as^Sows^- 

cial",^oye?'pt,‘^!f1r!s^saU:LT“4irh‘^:s^e7‘?o 
ronX"rn;t‘ar^r ^rlfudi ‘;^,Ttt 

defence of British India, the publ^ safett fh! 

maintenance of public order. His Majesty's relation! 

with foreign powers or Indian States, the main !! 

ance of peaceful conditions, in tribal area? or the 

efficient proseeution of the war it is neoeSafy so t! 
do, may make an order. u«cessary so to 

(a) 

(5) directing that he be detained.” 

nf Judgment 

of the Federal Court was delivered by Gwyer 
C J who first dealt with the main argumLt 

Court., and proceeded (at p. 2O6) • ^ 

We, therefore, reject the main areumpnf ’ .. 

to us on behalf of the appeUant, ?nd -f thereTe^ 

nothing more in the appeal, we shnnlri A' 
it without further discussion. There is 
another aspect of the case wh\oh JJ ’ 

to It, for It seemed to us that it was onpn tr. 

Within^h**®" 1 ®- preset form wa! 

within the rule making powers conferred by the 
Defence of India Act. If it is not within Vos! 
powers, then it must be held void and inoperatWe! 
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either in whole or in part; and the orders made 
under it will be similarly open to challenge.” 

The learned Judge then proceeded to discuss 
paras, (v) and (x) of S. 2 (2) of the Act. and 
for reasons fully stated by him, he came to 
the conclusion that Rule 26 was not within 
the powers conferred by sub-s. (2) of S. 2, and 
(p. 214) he stated : 

‘‘The Legislature having set out in plain and 
unambiguous language in para, (x) the scope of the 
rules which may be made providing for apprehen- 
sion and detention in custody it is not permissible 
to pray in aid the more general words in S. 2(1) in 
order to justify a rule which so plainly goes beyond 
the limits of para, (x); though if para, (x) were not 
in the Act at all, perhaps different considerations 
might apply. . . .We are compelled therefore to hold 
that R. 26 in its present form goes beyond the rule- 
making powers which the Legislature has thought 
fit to confer upon the Central Government and is 
for that reason invalid.” 

Their Lordships are unable to agree with 
the learned Chief Justice of the Federal Court 
on his statement of the relative positions of 
sub-ss. (l) and (2) of s. 2, Defence of India 
Act, and counsel for the respondents in the 
present appeal was unable to support that 
statement, or to maintain that R. 26 w’as in- 
valid. In the opinion of their Lordships, the 
function of sub-s. (2) is merely an illustrative 
one; the rule-making power is conferred by 
3 ub- 8 . (1), and "the rules" nvhich are referred 
to in the opening sentence of sub-s. (2) are 
the rules which are authorised by, and made 
under, sub-s. (l); the provisions of sub-s. (2) 
are not restrictive of sub-s. (l), as indeed is 
expressly stated by the words “without pre- 
judice to the generality of the powers confer- 
red by sub-s. (l).” There can be no doubt — 
as the learned Judge himself appears to have 
thought — that the general language of sub- 
3 . (1) amply justifies the terms of R. 26, and 
avoids any of the criticisms which the learned 
Judge expressed in relation to sub-s. (2). 

Their Lordships are therefore of opinion 
that I. L. R. (1944) Bom. 183® was wrongly 
decided by the Federal Court, and that R. 26 
was made in conformity with the powers con- 
ferred by sub- s. (1) of s. 2, Defence of India Act. 
It is, accordingly, unnecessary for their Lord- 
ships to consider whether R. 2G was not also 
within paras, (v) and (x) of sub-s. (2) of S. 2, 
contrary to the opinion of the Federal Court, 
and their Lordships express no opinion on the 
matter. As already stated, their Lordships are 
also relieved from any consideration of Ordi- 
nance 14 of 1943. As regards the remaining 
' questions, counsel for the Crown stated them 
under two main heads, viz., first, whether 
the orders of detention can be questioned in 
view of the. provisions of S, 59 (2), Government 
of India Act, and s. IG, Defence of India Act, 
and secondly, assuming that they can be so 
questioned, whether there were materials on 
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which the Courts below could properly decide 
that the orders were not made in conformity 
with R. 26. The order for detention of respon- 
dent 1, which is typical of the other cases, is 
as follows : 

“Calcutta, the 27th October 1942. 

Whereas the person known as Shibnath Baner- 
jee, M. L. A., son of late Dwarikanath Banerjee of 
3/1 Kali Banerjee Lane, Howrah, is detained in the 
Howrah Jail under the provision in R. 129, Defence 
of India Rules; 

And whorBftS the Governor is satisfied that, with 
a view to preventing the said person from acting in 
any manner prejudicial to the defence of British 
India, the public safety, the maintenance of public 
order or the efficient prosecution of the war, it is 
necessary to make the following orders to continue 
his detention; 

Now, therefore, in exercise of the powers conferred 
by cl. (b) of sub-r. (1) and sub-r. (5) of R. 26, Defence 
of India Rules, the Governor is pleased to direct — 

(a) that the said person shall until further orders 
be detained; 

(b) that until further orders the said person shall 
continue to be detained in the Howrah Jail; and 

(c) that during such detention the said person 
shall be subject to the conditions laid down in the 
Bengal Security Prisoners Rules, 1940. 

By order of the Governor, 

S. B. Bapat, 

Addl. Dy. Secy, to the Govt, of Bengal.” 

Except that in the case of respondent 6, 
Niharendu Dntt Majumdar, there was no 
previous arrest under Rule 129 and that in 
some cases the order was signed on behalf of 
the Governor by "A. E. Porter. Addl. Secy, 
to the Govt, of Bengal," there is no material 
difference from the above order in the case 
of the remaining orders. The Crown main- 
tained that the orders being on their face 
regular and in conformity with the language 
of the rule, it was not open to the Court to 
investigate their validity any further, and 
relied on the statutory provisions already 
referred to. It should, however, be stated, that 
R. 3 (l), Defence of India Rules provides that 
the General Clauses Act, 1897, is to apply to 
the interpretation of these rules as it applies 
to the interpretation of a Central Act, and' 

that, under S. 3 (43a), General Clauses Act, 
‘‘(43a) 'Provincial Government.’ as respects any- 
thing done or to be done by the 'Provincial Govern- 
ment’ after the commencement of Part 3, Govern- 
ment of India Act, 1935, shall mean — 

(a) in a Governor’s Province, the Governor acting 
or not acting in his discretion, and exercising or not 
exercising his individual judgment, according to the 
provision in that behalf made by and under the said 
Act . . . 

Section 59 (2), Government of India Act, 
on which the Crown relies, provides : 

"Orders and other instruments made and execu- 
ted in the name of the Governor shall be authenti- 
cated in such manner as may be specified in rules to 
be made by the Governor, and the validity ^ 
order or instrument which is so authenticate snail 
not be called in question on the ground ^hat it a 
not an order or instrument made or executed by 
the Governor.” 
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^In the opinion of their Lordships, the con- 
.tention of the Crown goes too far, as the sub- 
'section only relates to one specified ground of 
jchallenge, namely, that the order or instru- 
iment was not made or executed by the 
jGovernor, Their Lordships agree with the 
statement by the learned Chief Justice of the 
Federal Court, viz. : 

“It is quite a different thing to question the ac- 
curacy of a recital contained in a duly authenticated 
order, particularly where that recital purports to 
state as a fact the carrying out of what I regard as 
la condition necessary to the valid-makiug of that 
order. In the normal case the existence of such a 
recital in a duly authenticated order will, in the 
absence of any evidence as to its inaccuracy, be 
accepted by a Court as establishing that the neces- 
sary condition was fulfilled. The presence of the 
recital in the order will place a difficult burden on 

the detenu to produce admissible evidence sufficient 

to establish even a prima facie case that the recital 
is not accurate.” 

On this point the Federal Court was unani. 
mously against the Crown. The other statu- 
tory provision relied on by the Crown before 
the Board was not, it appears, brought before 
the Federal Court; it was s. 16, Defence of 
India Act, which provides as .follows : 

“id— (1) No order made in exercise of any power 
conierred by or under this Act shall be called in 
question in any Court. 

(2) Where an order purports to have been made 

and signed by any authority in exercise of any 

power conferred by or under this Act, a Court shall 

within the meaning of the Indian Evidence Act! 

18 / 2 , presume that such order was so made bv that 
authority.” ^ 

Sub-section (i) assumes that the order is 
m^e in exercise of the power, which clearly 
leaves it open to challenge on the ground that 
it was not made in conformity with the power 
conferred, heavily though the burden of. proof 
may lie on the challenger, as stated by the 
Chief Justice in the passage just cited. Sub. 
section ( 2 ) raises a presumption of fact, which 
may be displaced, though- here again the 
burden is likely to be heavy. Section 4 , Evi- 
dence Act, provides : 

“Whenever it is directed by this Act that the 
Court shall presume a fact, it shaU regard such fact 
as proved unless and until it is disproved.” 

Accordingly, the contention of the Crown that 
the Court has no jurisdiction to investigate 
the validity of the orders fails. On construe- 
1^-26, the majority of the Judges of 
the Federal Court held that the Governor 
must be personally satisfied as to the matters 
therein set out, and that, in view of the ad- 
mission by the Crown that in none of the 
cases before them had the Governor himself 
considered the case, the orders for detention 
were not in conformity with the Rule. They 
based their conclusion mainly on the power 
of delegation (which has admittedly not been 
exercised m the present case) conferred by 
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sub-s. (5) of s. 2 , Defence of India Act, which 
provides as follows : 

(5) A Rcovincial Government may by order 
direct that any power or duty which by rule made 
under sub-s. (1) is conferred or imposed on the Pro- 
vincial Government, or which, being by such rule 
conferred or imposed on the Central Government 
has been directed under sub-s. (4) to be exercised or 
discharegd by the Provincial Government, shaU in 
such circumstances and under such conditions* if 
any as may be specified in the direction, be exer- 
cised or discharged by any officer or authority not 
being (except in the case of a Chief Commissioner’s 

Brovinc^ an officer or authority subordinate to the 
Central Government.” 

The learned Chief Justice disagreed, hold-’ 
mg that sub-s. ( 5 ) was merely supplementary,' 
and afforded no ground for excluding the 
ordinary methods by which the Provincial 
Government's executive business was autho- 
naed to be carried on by chap. 2 of Part 3 
Government of India Act, 1935 . Their Lord- 
ships are of opinion that the learned Chief 
Justice was right. It will be remembered that 
the definition of Provincial Government in 
S.3 (43A), General Clauses Act. refers one to 
the provisions of the Government of India Act 
for the action or non-action of the Governor* 
and this takes one to chap. 2 of Part lii* 
which is headed “The Provincial Executive ■* 

The Governor”. The material sections are as 
follows : 

“49 ( 1 ) The executive authority of a Province 
shall be exercised on behalf of His Majesty by 

Governor either directly or through officers 'sub^ODdi! 

vpn? /i? nothing in this section shall pre- 

vent the Federal or the Provincial Legislature from 
conferring functions upon subordinate authorities Tr 
be deemed to transfer to the Governor any functions 
conferred by any existing Indian law on InTcourt 

U) Subj^t to the provisions of this Act the exe 

mair each Province extends to the 

SrovlnL'h* Legislature o{ tL 

rrovinoe has power to make laws.” 

a.d and advise the Governor in the ezS o?hfe 
functions, except in so far as he is by or under this 

tn hLli‘c™t?onT'“'" 

nothing in this sub-seotion shall be 
Mnstrued as preventing the Governor from exercising 

. judgment in any case where by o? 
under this Act he is required so to do. ^ 

(2) The Governor in his discretion may preside at 

meetmgs of the councU of ministers. ^ ^ 

(3) If any question arises whether any matter ic 
or IS not a matter as respects which the Governor is 
by or under this Act required to act in his discretion 
or to exercise his individual judgment tha ® 

of the Governor in his discreLh^S be finaTand 
the validity of anything done by the Governor shaU 
not be called m question on the ground t^hat he 
ought or ought not to have acted in his discretion 

v.' V. of his functions the Gov 

tharis tfsay r responsibUities; 

(a) the prevention of any grave menace to 

^ceoOr^tranqniUity of the Irovince “rTn^p^'r? 
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(3) If and in so far as any special responsibilily of 
the Governor is involved, be shall, in tlie exercise of 
bis functions, exercise bis individual judgment as to 
the action to be taken.” 

‘' 59 . (1) All executive action of the Government 
of a Province shall be expressed to be taken in the 
name of the Governor. 

(Sub- section (2), already quoted.) 

(3) The Governor shall make rules for the more 
convenient transaction of the business of the Pro- 
vincial Government, and for the allocation among 
ministers of the said business in so far as it is not 
business with respect to which the Governor is by 
or under this Act required to act in his discretion, 

(4) The rules shall include provisions requiring 
ministers and secretaries to Government to transmit 
to the Governor all such information with respect to 
the business of the Provincial Government as may 
be specified in the rules, or as the Governor may 
otherwise require to be so transmitted, and in parti- 
cular requiring a minister to bring to the notice of 
the Governor, and the appropriate secretary to bring 
to the notice of the minister concerned and of the 
Governor, any matter under consideration by him 
which involves, or appears to him likely to involve, 
any special responsibility of the Governor. 

(5) In the discharge of his functions under sub- 
ss. (2), (3) and (4) of thU section the Governor shall 
act in his discretion after consultation with bis 
ministers.” 

Kulea of Business have been framed by the 
Governor of Bengal under S. 69, under which 
it is not disputed that questions of detention 
fall to be transacted in the Home Depart- 
ment. Under H. 12 all orders or instruments 
made or executed by or on behalf of the 
(government of Bengal are to be expressed to 
be made by or by order of the Governor of 
Bengal ; and under U. 13 save in cases of spe- 
cial authorization, every order or instrument 
of the Government of Bengal is to bo signed 
by either a Becretary (an Additional Secre- 
tary), a Joint Secretary, a Deputy Secretary, 
an Under-Secretary or an Assistant-Secre- 
tary to the Government of Bengal, and such 
signatures are to be deemed to bo the proper 
authentication of such orders or instruments. 

In the first place, their Lordships observe 
that the provisions of Chap. 2 of Part. 3 of 
the Act of 1935 as to the Provincial Executive 
and its executive authority use the term “exe- 
cutive" in the broader sense as including both 
a decision as to action and the carrying out 
of such decision. Counsel for the respondents 
submitted a contention, which the majority of 
the learned Judges in the Federal Court had 
accepted, based on sub s. (2) ol S. 49 of the 
Act of 1935, to the effect that the sub-section 
limited the operation of the section to matters 
with respect to which the Provincial Legisla- 
ture has power to make laws, and that the 
subject-matter of the Defence of India was 
not within those ixDwers. The learned Judges, 
in confirmation of this view, referred to sub- 

3. (2) of S. 124, which provides that 
”an Aol of tbo B'cderal Legislature may, notwith- 
standing that it relates to a matter with respect to 


which a Provincial Legislature has no power to make 
laws, confer powers and impose duties or authorise 
the conferring of powers and the imposition of duties 
upon a Province or officers and authorities thereof.” 

Their Lorijships are unable to agree with 
such a narrow reading of these provisions, 
which would involve the necessity of the 
Federal Legislature making provision in each 
case for the executive machinery to carry out 
the powers and duties so imposed, instead of 
using the existing Provincial machinery. This 
view is supported by sub-s. (4) of S. 124, which 
provides inter alia that where an Act of the 
Federal Legislature, by virtue of sub-s. (2), 
confers powers and imposes duties upon a 
Province or officers and authorities thereof in 
relation to a matter with respect to which a 
Provincial Legislature has no power to make 
laws, the Federation is to pay to the Province 
such sum as is agreed, or determined by arbi- 
tration, in respect of any extra costs of 
administration incurred by the Province in 
connexion with exercise of those powers and 
duties. This appears to contemplate extra 
costs incurred by the existing machinery of^ 
Provincial Administration. Their Lordships! 
construe sub-s. (2) of S. 49 as providing an ex-; 
tensiblo limit and not a maximum limit, and 
the provisions of sub-a. (2) of S. 124 as afford- 
ing a means of such extension. But, further, 
their Lordships construe the incorporation of 
the General (Clauses Act, both in the Defence 
of India Act, and in the Defence of India 
Rules, with its reference in S. 3 (43a) to the 
provisions of Part 3 of the Act of 1935 as to 
the acting or non acting of the Proviucial 
Governor, as necessarily embodying the rele- 
vant provisions of Chap 2 of Part 3, including 
in particular S. 49. 

It is for the same reasons that their Lord- 
ships are unable to accept the respondents 
contention, also agreed to by the majority 
Judges in the Federal Court, that the provi- 
sion of sub- 3 . (5) of S. 2, Defence of India Act, 
provides the only means by which the Gov- 
ernor can relieve himself of a strictly per- 
sonal function. Their Lordships would also 
add, on this contention, that sub.3. (6) of S. 2 
provides a means of delegation in the strict 
sense of the word, namely, a transfer of the 
power or duty to the officer or authority de- 
fined in the sub-section, with a corresponding 
divestiture of the Governor of any responsi- 
bility in the matter, whereas uuder S. 49 (l) 
of the Act of 1936 the Governor remains res- 
ponsible lor the action of his subordinates 
taken in his name. 

The res^jondents next contended that, as- 
suming that S. 49 did apply, this question was 
one which involved a special responsibility of 
the Governor within the meaning of S. 52 (l) 
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•^a) of the Act of 1935, and therefore required 
the individual judgment of the Governor. In 
their Lordships’ opinion, they arc excluded 
from considering the somewhat debatable 
question whether the present matter does fall 
within head (a) of S. 52 (l), by the provisions 
of s. 50 ( 3 ), as the contention of the respon- 
dents is that the Governor should have exer- 
cised his individual judgment. Nor is it neces. 
sary for their Lordships to consider whether 
l“individual judgment” excludes the operation 
of s. 49 (1). So far as it is relevant in the pre- 
sent case, their Lordships are unable to accept 
a suggestion by counsel for the respondents 
that the Home Minister is not an officer sub- 
ordinate to the Governor within the meaning 
of S. 49(1), and so far as the decision in i.E.R. 
(1939) 2 Cal. 411,^ decides that a minister is 
,not such an officer their Lordships are unable 
to agree with it. While a minister may have 
duties to the Legislature, the provisions of 
S. 61 as to the appointment, payment and 
dismissal of ministers, and S. 69 (3) and (4) of 
the Act of 1935, and the Business Rules made 
by virtue of s. 59, place beyond doubt that 
the Home Minister is an officer subordinate 
to the Governor. 


iheir Lordships are therefore in agreement 

with the learned Chief Justice of the Federal 

Court that such matters as those which fell to 

be dealt with by the Governor under R. 26 

iCould be dealt with by him in the normal 

jmanner in which the executive business of the 

.Provincial Government was carried on under 

the provisions of chap. 2 of Part 3 of the Act 

iof 1935, and, in particular, under the provi. 

sions of s. 49 and the rules of business made 
under S. 69. 

There remain the criticisms on the manner 
m which the individual cases of detention 
have been dealt with. The six cases with 
which this appeal is concerned are the cases 
of resjpondents l, 3 , 5 , 6, 7 and 8. In view of 
the opinions already expressed by their Lord- 
ships, the orders for detention in each of these 
cases must be taken as ex facie regular and 
proper, and it follows, as already stated, that 
there is a heavy burden on the respondents to 
displace the presumption enacted by s. 16 ( 2 ), 
Defence of India Act. The respondents were 
enabled to raise the question as to whether the 
overnor was bound to give his personal 
consideration to the matter, by reason of the 

Crown’s admission that he had not in fact 

done so in any of these cases. They w^re also 
able to raise a question as to the so-called 
routine order of 1st October 1942 because of 
Mr. Porter s admission in his affidavit. The 
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majority of the Federal Court held all the 
detention orders to be bad because of the first 
of these admissions, though they also deal 
with the routine order, and criticise adversely 
the whole procedure. The learned Chief Jus- 
tice agreed with the majority as to the cases 
which were subject to the routine order; he 
disagreed as to the necessity for personal 
satisfaction of the Governor, holding that the 
procedure authorised by s. 49 was available to 
the Governor, but he held that the routine 
order vitiated the orders as to w'hich it opera- 
ted. One of these three cases— that of respon- 
dent 2, Bijoy Singh Nahar, is not before the 
board, as he was released shortly after the 
judgment of the Federal Court. On the other 
hand, as regards the cases of the present res- 
pondents 3, 6, 7 and S, he stated that he was 
unable to find in the evidence anything which 
established even a prima facie case that the 
orders under R. 26 had been improperly made 
or to contradict the accuracy of the narrative 
of the orders. Thereby he differed from the 
majority of the Court as regards these cases 
The evidence before the Federal Court con* 
sisted of affidavits by the respondents, the 
punter affidavit by Mr. Porter, Additional 
Home Secretary to the Bengal Government, 
and certain statements and answers regard- 
mg detention under R. 26 given by the Home 
Minister, Bengal, in the Bengal Legislative 
Assembly, In common with the Chief Justice 
of the Federal Court, their Lordships have 
been unable to find anything—apart from the 
routine order — in these statements and an- 
swers of the Home Minister which affords evi 
dence of improper procedure in the individual 
cas^ before the Court, even assuming that 
such evidence was admissible, which, in the 
opinion of their Lordships, was at least open 
to doubt. It is the evidence of Mr. Porter that 
establishes the application of the routine order 
in some of these individual cases. Further 
there is nothing in the affidavits filed by the 
respondents which establishes such a prima 
facie case, and they were not so founded on 
at the hearing before the board. The respon- 
dents case was founded on the statements 
and answers by the Home Minister, as to 
which their Lordships have expressed their 
view above, and Mr. Porter’s counter affida- 
vit, which their Lordships will now consider. 

In para. 8 of his affidavit Mr. Porter states 
that on 1 st October 1942, the Home Minister 
directed that on receipt of the report of arrest 
under r 129 , Defence of India Rules, together 
with a recommendation by the Police for de 
tention under r. 26 in respect of persons 
arrested in connexion with the disturbances 
or suspected of being so connected, orders of 
detention under R. 26 (l) (b) should at once 
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be issued as a matter of course subject to re- 
view by Government on receipt of further 
details to be supplied in each case by the In- 
telligence Branch. That clearly meant the 
substitution of the recommendation by the 
police in place of the satisfaction of the Gov- 
ernor prescribed by R. 26, and equally ren- 
dered any order under R. 26 in conformity 
•with the Home Minister’s direction, to which 
their Lordships have already referred as the 
routine order, ab initio void and invalid as 
not being in conformity with the requirements 
of R. 26. Their Lordships now turn to the 
cases before them, to which the routine order 
applied, and they quote the statement of 
Mr. Porter with regard to the first of these 
two cases, that of respondent l: 

“10. Sibnath Banerji : He was arrested by the 
Police under R. 129, Defence of India Rules, on 20th 
October 1H42. On 27th October 1942, 1 considered 
the materials before me and In accordance with the 
general order of Government directed the issue of 
an order of detention under R. 26 (1) (b), Defence of 
India Rules. On receipt of fuller materials the case 
was later submitted for consideration of the Honour- 
able Home Minister, Bengal, from whom no order 
directing withdrawal or modification of the order of 
detention was received.” 

Their Lordships arc unable to read Mr. 
'(Porter’s statement that he had considered the 
materials before him as involving anything 
more than that ho had considered the report 
^of the arrest and the recommendation of the 
police to see if there was material sufiicient 
to justify the issue of an order under the 
routine order. It cannot mean that, in spite 
of the direction of the Home Minister in the 
iroutino order, he considered the materials 
before him so as to satisfy himself, indei^en- 
dently of the police recommendation, that an 
order under R. 26 should bo issued. That 
would not be in accordance with the require- 
ment of the routine order that — the ix)lice 
having recommended it — the order of deten- 
tion should be issued as a matter of course. 
Further, the inaction of the Home Minister 
on the later submission of the fuller materials 
ito him could not cure the invalidity of the 
'order of 27th October 1942. The case of Nani- 
gopal Majumdar, respondent 5, is stated in 
para, ii of Mr. Porter’s affidavit, and is sub- 
stantially the same as that of resix)ndent i. 
The order in his case was issued by Mr. 
Porter on 8th March 1943, and no further 
materials had been received at the date of the 
affidavit, 24th May 1943. Their Lordships 
agree with the unanimous conclusion of the 
Federal Court that the orders of detention in 
the cases of the present resi>ondents 1 and 5 
are invalid. 

There remain the cases of respondents 3, 6, 
7 and 8. The orders of detention in these cases 
were earlier n date than the routine order of 


1st Qctober 1942, and are not affected thereby. 
As their Lordships have already stated, there 
is no evidence in these cases sufficient to 
rebut the presumption as to their regularity, 
There is only one point on which their Lord- 
ships desire to add an observation. In paras. 2, 

3 and 4 of his affidavit Mr. Porter states that 
in the cases of Debabrata Roy, present res- 
pondent 3, Pratul Chandra Ganguly, present 
respondent 8, and Birendra Ganguly, present 
respondent 7, he himself considered the 
materials supplied and, in fact, the orders of 
detention were signed by him. In the case of 
Niharendu Dutt Majumdar, present respon- 
dent 6, Mr. Porter, in para. 6 of his affidavit, 
does not say by whom the case was con- 
sidered. The order of detention is signed by 

5. B. Bapat, Deputy Secretary to the Gov- 
ernment of Bengal. This is a case typical 
of the application of the presumption, and, 
if the respondents had wished to probe the 
matter, in case the consideration might have 
been by some one not qualified as an officer 
subordinate to the Governor within the terms 
of S. 49 of the Act of 1935, they should not 
have let the matter r^t there, but proceeded 
either by counter affidavit or by cross-exa- 
mination of Mr. Porter on his affidavit. As 
they did not take such a course, the presump- 
tion remains undisturbed. 

Accordingly, their Lordships agree with the 
Chief Justice of the Federal Court that the 
orders of detention in the cases of respondents 3, 

6, 7 and 8 were valid, and the appeal of the 
Crown will be allowed in the case of these four 
respondents. Counsel for the Crown stated to 
their Lordships that, without prejudice to any 
further action under R. 26 that the Crown 
may find it expedient or necessary to take, it 
was not intended that any further action 
should be taken against these four respondents 
under the particular orders which are before 
the board in this appeal. Their Lordships will 
therefore humbly advise His Majesty that the 
appeal should be allowed as respects respon- 
dents 3, 0, 7 and 8, and the judgments and 
orders of the Courts below should be set aside, 
and that it should be declared that the order 
of detention under R. 26, Defence of India 
Rules, in each of these cases was a valid and 
proper order; that in the case of resix)ndent3 1 
and 5 the appeal should be dismissed and the 
judgiuents and orders of the Courts below 
should bo affirmed. There w’ill bo no order as 
to costs. 

R.K. Order accordingly. 

Solicitors for tho Crown — So/ici/or, Jmfia 

Solicitors for Respondents — 

Stanley Johnson <t Alien. 
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( From Madras) 

26th June 1945 

Lord Roche, Lord Goddard, 

Sir Madhavan Nair and 
Sir John Beaumont 

Secretary of State — Appellant 

V. 

G. Krishna Rao — Respondent. 

Privy Council Appeal No. 41 of 1944. 

y * 0 M 9 4 A Question of law 

— Nature of title — So also whether certain docu- 
ment constitutes evidence is question of law. 

The question about the nature of title, involves 
a question of law. So also the question as to whe- 
ther the draft cowle upon which both the lower 
Courts largely based their judgments constituted any 
evidence of the conditions on which the original 
grant was made, is a matter of law. [P 167 C 1, 2] 

(b) Land tenure—Inam — Shrotriem — Grant 

may be of melvaram or of proprietary rights 

If melvarani is granted, subsequent grant by 

mam commissioner does not change character 

of mam— Full proprietary rights held vested in 
grantee. 


A grant of a shrotriem inam may be either of the 
revenue from the land only, which is termed mel 
varam, or it may be of the proprietary rights, that is 
of the rights which the Government had in th( 
land. If the original grant gave only the melvaran 
the subsequent proceedings of the inam commissior 
and the title deed granted by them will not chance 
Its character or vest in the inamdar asubject-mattei 
not belonging to him. Where no sanad or cowle ha« 
iwen produced or even shown to have been executed 
the title deed granted by the inam commission and 
the extracts from the inam register are evidence, 
and indeed the best evidence, of the true character 
of the grant. The fact that grant was confirmed for 
two lives only does not prove that it was of melvaram 
only because there is no reason why a grant of the 
full proprietary rights should not be made either for 
a period of Uves or without any limitation in point of 
time : (’21) 8 A.I.R. 1921 P. C. 1 ; (>42) 29 A I R 
1942 P.C. 21 and (’17) 4 A.I.R. 1917 P.C ^2 Ref) 

Md partially overruled 
by (’17) 4 A. I. R. 1917 P. C. 42. [p le? C 2J 

• grant included poramboke, full proprietary 

rights held vested in grantee.] 

J . Millard Tucker and S. P. Khamhatta — 



S. Rewcastle and P. V. Suhba 


for Respondent. 

Lord Goud&rd. — TLg &ctioii out of which 
this appeal arises was brought by the respon- 
dent m the Court of the Subordinate Judge, 
^imbatore. for an injunction restraining the 
Government of the Province of Madras from 
levying water cess from the plaintiff or his 
ryots in respect of a jaghir consisting of seven 
^otriem villages in the Coimbatore taluk. 
J.he learned Subordinate Judge dismissed the 
action, and his judgment was affirmed by the 
learned District Judge of Coimbatore. His 
^dgment was reversed by the High Court of 
adros, which granted the injunction on 28th 
July 1942, and against that judgment this ap. 


peal is brought. In this judgment, which was 
delivered by Somayya J , with whom Abdur 
Rahman J., concurred, the High Court said 
that the only question they had to decide was 
whether under the grant in question all the 
rights which the Government possessed (that 
is all the rights in the lands in question) had 
passed to the grantee and w'ith this their 
Lordships agree. The appellant contends that 
all that was granted to the plaintiff’s ancestor 
was the melvaram, or right to the revenue, 
from the lands, while the respondent’s con- 
tention is that the grant carried not only the 
melvaram but also the proprietary interest in 
the land itself, and in the latter case there is 
uo question but that water cess cannot be 
claimed by the Government. 

It is not in dispute that the villages were 
originally granted as a shotriem inam to the 
respondent's great-grandfather Govinda Rao, 
as a reward for his services as Head Sarishta- 
dar of the district. The grant itself could not 
be found, and indeed it seems that no formal 
cowle was ever issued. It appears that it had 
been the original intention of Government to 
grant the shotriem for three lives, but as 
Govinda Rao died before any cowle was is- 

confirmed for two lives in favour 
of Govinda s son Krishna Rao, the respon- 
dent s grandfather. The evidence begins with 
a letter (Ex. i) from the Secretary of the 
Revenue Department to the Chief Secretary 
of Government dated 8th December 1825 . 
^ansmitting a list of the villages selected by 
Govinda as a shotriem. The letter stated the 
aggregate survey value of the viUages. not. it 
wiU be observed, the revenue derived there- 
from, and concluded "the extent and value of 
these villages being moderate the Board beg 
leave to_ recommend that they be granted as 
a shrotriem on the usual conditions." The 
becretary to the Government replied saying 
that the grant of the villages on shotriem 
tenure was approved and asking for the pre- 
paration and submission of the requisite deed 
so that It might be executed. On 22nd Decem- 
ber 1825, the Secretary to the Board of 
Revenue wrote to the Principal Collector. 
Coimbatore, forwarding a copy of a draft of a 
cow e or jaghirs and asking him to prepare a 
cowle accordingly for the grant to Govinda 
Rao :^en, on 26fch April 1832, the Secretary 
of the Board of Revenue informed the Chief 
becretary that shortly before the death of 
Govinda Rao and at his request he had put 
his adopted son and next heir, Krishna Rao, 
m possession of the villages, and stating that 
the board believed that no cowle was issued 
to Govinda Rao but that it was to be gathered 
from the correspondence that the shotriem 
was granted for three lives or to the grantee 
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and bis next two heirs. The next document in 
order of date consists of entries in the register 
of inam in one of the shotriem villages dated 
nth February 18G4. The general class to which 
the inam belongs is stated to be “shotriem 
village”; it is set out that the shotriem being 
granted by the British Government is to be 
confirmed and that the present holder is willing 
Coimbatore (Seal — Inam commiesion — Madras ) 


to commute his present tenure into freehold by 
paying quit rent. Then it is stated that the 
assessment of all the villages comprised in the 
grant including the value of the waste land 
is Rs. 7000 and states how the value is calcu- 
lated. On 6th May 1864, a title deed was 
granted to Krishna Kao by the Inam Com- 
missioher. The deed is in these terms : 


No. 559. Title deed granted to Krishna Rao. 

1. On behalf of the Governor in-Council of Madras, I acknowledge your title to the shrotriem village of 
Maileripalayam and six other villages as per 4tb side — taluk of Coimbatore, district of Coimbatore claimed 
to be of acres 8, 6^*0. 98 (eight thousand six hundred and eighty) of dry land, and acres 12.89 of wet land 
and (one hundred and thirty) 130.99 acres of garden land besides poramboke. 

2. This inam is subject to a jodi or quit-rent of Rs. 10 per annum, and is confirmed for two lives 
only, but it is not otherwise transferable; and on the expiration of the limited term above-mentioned it 
will lapse to the State. 

3. On your agreeing to pay an annual quit-rent of Rs. 1,182 (one thousand one hundred and eighty-two 
rupees), inclusive of the jodi already charged on the land as above stated, your inam tenure will be con- 
verted into freehold; in which case the land will be your own absolute property, to hold or dispose of as 
you think proper, subject only to the payment of the above-mentioned quit-rent. 

4. If you should desire tocommutetbequit-rentfor the payment of a sum of money, once for all, equal 
to (20) twenty years’ purchase of the quit-rent, you will be at liberty to do so. 

Coimbatore, (Signed) , 

6th May, I86i. Inam Commissioner 

Rs. 4,700-0-01 (Seal : Inam Commission — Madras) 

(Seal : Oovernor-in-CounoIl of Madras.) 

Whereas you have agreed to convert your tenure into n freehold, on the terms offered by you in 
Clause (3) three of this Deed, your Inara is hereby confirmed to you as Freehold in perpetuity, subject only 
to the payment of the annul quit-rent therein mentioned, viz./Rs. 1,182 (one thousand one hundred and 
eighty-two rupees). 


Coimbatore, 
6th May, 1864. 


(Signed) 


(Seal : Inam Commission, Madras.) 


Inam Commissioner. 
Assessment 


Dry. 

Garden. 

Wet. 



Rs. 

As. 

P. 

Maileripalaiyam 

2,099’98 

93-24 

12-89 

1 




Naohipalaiyam 

1,141-91 

3-10 






KarUamikaundanpalaiyam ... 

960-17 

£-20 

• • « 

I 

4,700 

0 

0 

Palattarai 

665-57 

9 65 

• • • 


lambakaundanpalaiyam 

687-85 

19 88 

• • • 

I 




Vollimalapatnam 

2,46104 

• •• 

• • * 

I 

J 




Naikampalaiyara 

7,644-6 (sic) 

• • • 

V • • 




Total ... 

8,680-98 

130-99 (sic) 

12-89 


4,700 

0 

0 


Coimbatore, 

6ih May 1864. 

The next document in order of date is Ex. D 
which is headed “Revenue Board's proceed- 
ings dated I3th October 1887.“ How this 
document came into existence is somewhat 
obscure, but taken together with Ex. C, which 
is dated 29th May 1913, the position seems to 
have been this. In 1887, the Government were 
desirous of acquiring some of the shotriem 
lands. There was an award by the District 
Judge of a sum by way of purchase price for 
some of the lands which was paid on 29th 
March 1884. With regard to 233 acres, the 
amount offered by the Government was re- 
fused and that land was accordingly not 
lx)ught but was ordered to be kept as an en- 
closure within the reserve of the forest. But 
in 1912 the Jagbirdars themselves proposed an 
exchange of these 233 acres for other land in 
the neighbourhood and to this the Govern- 


(Signed) , 

Acting Inam Commissioner. 

ment agreed. The document Ex. D is a copy 
of the Inam claims register and the impor- 
tance of it is that it shows that the Jaghir- 
dars* claim to proprietary rights over the 
village was admitted to the extent of 1273 
acres and to 233 acres portion of 210 bullahs, 
though to the remainder of the 210 bullahs 
title was not admitted. Then when the sug- 
gestion for an exchange of these 233 acres was 
made the Jaghirdars expressly claimed melva- 
ram and proprietary rights over them and 
Ex. C shows that on 29lh May 1913, this claim 
was admitted and the exchange was effected, 
240 acres being awarded to the claimants, as 
they wore called, on the same tenure as the 
block surrendered. 

These are all the documents put in evidence 
relating to the land in question and no oral 
evidence was given which threw any light on 
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the nature of the original grant. Before the 
Subordinate Judge, however, the Government 
Pleader produced, apparently without objec- 
tion, a document stated by him to'be a copy 
or draft of a cowle in use about the time of 
the original grant ; and which he asserted 
showed the conditions on which such grants 
were made. If there had been evidence that 
this grant had been made on the conditions 
appearing in this document there would be 
no doubt that the original grant was of the 
right to melvaram only and no proprietary 
interest in the land itself was given. But no 
evidence was given as to this draft. Had ob. 
jection been made to its being looked at, at all 
in their Lordships* opinion the objection ought 
CO have prevailed. In any case it could only 
have been looked at for what it was worth 
and it appears from the judgment of the Dis- 
trict Judge that the plaintiff did object that 
no such deed was ever granted to his prede- 
cessor. In fact it is clear that no deed at all 
was ever executed at the time of the original 
grant. Both the learned Subordinate and the 
District Judges paid great attention to this 
draft and indeed really founded their judg. 
ments^^upon it holding that it showed what 
were the usual conditions'* referred to in 
the letter of 8th December 1825 . But in their 
Lordships’ opinion the document has no evi- 
dential value whatever. Assuming as they do 
that it was a genuine document obtained from 
a Government office, there is nothing to show 
that the conditions set out in it were, if usual, 
the only conditions which were usual or used, 
and certainly nothing to show that they ap* 
plied generally or that no other forms were 
used. Indeed, as will appear later in this 
judgment, it is now established that shotriem 
grants sometimes carried only rights of mel. 
varam and sometimes proprietary rights so 
that there must have been other forms and 
their Lordships agree with the High Court 
that this draft affords no evidence as to the 
terms on which the original grant was made 
and no conclusion or inference can be founded 
on or drawn from it. 

Before turning to the main question in the 
case. It will be convenient to dispose of one 
matter raised by the appellant, namcdy, whe- 
ther the appeal to the High Court was 
competent. It was argued that the whole 
question was one of fact and that as there 
had been concurrent findings by both the 
lower Courts a second appeal was incoin. 
petent by reason of the provisions of ss lOO 

No submission to this 
effect was made in the High Court and in 
their Lordships opinion there is no substance 
m the objection. What has to be decided is 
the nature of the re3pondent*s title, which in 


their opinion involves a question of law. 
There is also the question as to whether thej 
draft cowle upon which, as already observed.' 
both the lower Courts largely based their 
judgments constituted any evidence of the 
conditions on which the original grant was 
made, and. that again is a matter of law. 
Their Lordships have no doubt that the Highi 
Court had jurisdiction to entertain the appeal.; 

Turning now to the main questions, which 
are what was the nature of the original grant 
and what did it include, there are two matters 
which have been established by decision of 
this Board, which must be borne in mind. 
The first is that a grant of a shotriem inam 
may be either of the revenue from the land 
only, which is termed melvaram, or it may be 
of the proprietary rights, that is of the rights 
which the Government had in the land. The 
second is that if the original grant gave only 
the melvaram the subsequent proceedings of 
the inam commission and the title deed grant- 
ed by them will not change its character or 
vest in the inamdar a subject-matter not 
belonging to him (48 I. A. 56^ at page 67 and 
Secretary of State v. Vidhya Srt V arada 
Thirta Swamigal^ hereinafter referred to as 
the Swawigal case, 69 I. A. 22^ at p, 40 ) 

In the present case as no sanad or cowle 
has been produced or even shown to have 
been executed the title deed granted by the 
inam commission and the extracts from the 
mam register referred to above are evidence, 
and indeed the best evidence of the true 
character of the grant. In the judgment of 
this Board, delivered by Sir George Rankin, 
m the Swam^gal case^ it was said that the 
Madras Act, 8 of 1869. created no presumption 
that the view of the inam commission was 
unfounded and unquestionably in many cases 
the inam right does comprise the proprietary 
rights in the soil. In that case the Board 
held that the title deed granted by the com- 
mission and the entries in the register were 
evidence of the true intent and effect of the 
original grant and of the right which in 1864 
was being recognized and continued. It was 
contended by the appellant in the present 
case that, as in this case the grant was ex- 
pressly confirmed foe two lives only, the two 
cases are essentially different, there being no 
limitation for lives in the former. In their 
Lordships* opinion this makes no difference, as 
they can see no reason why a grant of the full 
proprietary rights should not be made either 
f <^a period of byes or without a nv limitation 

^ Mad. 4-ii ; 43 
. A. -le hO I C 230 (P. G ), Secretary of State v. 
bnmvHsa Cbanar. 

T 
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in point of time. As the inam deed shows, if 
jjranted for lives, the grantee is given the op- 
tion of acquiring an unlimited interest in the 
subject of the grant and that was done in 
this case. The proceedings in 1883 and 1884 
and as recently as 1913 also show that at 
those dates the Government recognized that 
the full proprietary rights were vested in the 
‘U'antee, and this case is stronger in favour of 
the grantee than was the Stvamigal case^ 
not only on this ground but also because here 
the inam deed included poramboke in the 
grant. Since the decision of this Board in 
what is usually called the Urlam case, 44 I. A. 
166 ,^ there can no longer be any question but 
that a grant of the proprietary interest in- 
eludes the grantor’s rights in tank, river, 
and channel poramboke, and it is unnecessary 
to consider what effect, if any, such a grant 
has on what is called communal poramboke 
such as burning grounds, threshing floors and 
the like. In their Lordships’ opinion the 
judgment of the Madras High Court in 24 
M. Jj. J. 36,* where a contrary opinion was ex- 
pressed must be regarded as overruled to 
that extent by the Urlam case.® In the present 
case the High Court said ; 

“There is not the slightest indication that any rights 
were reserved by Government except the right to 
collect Rs. 1,182 every year. Further the expression 
‘besides poramboke’ was put in to indicate that not 
merely the lands that were then cultivated as dry, 
wet, or garden were granted but also all the other 
rights which the grantor had as is pointed out by 
the Judicial Committee in the Swam\gal cascS.” 

With this their Lordships agree as they do 
with the rest of the High Court’s judgment. 
There remain two further matters which 
should be mentioned. An argument was ad- 
dressed to the Board which was not raised 
before the High Court based on the provisos 
to S. 1 of Madras Act, 7 of 1865. By the first 
proviso a zamindar, inaradar, or any other 
description of land holder not holding under 
ryotwari settlement is by virtue of engage- 
ments with the Government entitled to irriga- 
tion free of separate charge and no cess shall 
bo imposed for water supplied to the extent 
of this right and no more. It was submitted 
that this proviso did not apply because the 
lands were held under ryotwori settlement. 
If they wore it would have been open to the 
Government to prove it, but no evidence 
whatever was given on this point and no more 
need be said upon it. The other matter is 
that their Lordships desire to emphasise, as 
did the High Court in their judgment, that 
this case is not concerned with the rights of 

sTciVn A. I. R. 1917 P. C. 42 ; 40 Mad. 886 : 44 
I. A. 166 : 41 1. C. 98 (P, C.), Bala Surya Prasada 
Roy V. Secretary of State. 

4. (’13) 14 I. 0. 261 : 24 M. L. J. 36, Narayana- 
sawomy Naidu v. Secretary of State, 


persons other than the grantor and grantee, 
and the respective rights and liabilities be- 
tween the inamdar and the ryots are in no 
way affected by this judgment. Their Lord- 
ships will humbly advise His Majesty that 
this appeal should be dismissed with costs. 

R K. Appeal dismissed. 

Solicitors for Appellant — Soficifor, India office. 

Solicitors for Respondent — Douglas Grant <t 

Bold. 
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(From Bangalore) 

18th June 1945 

Lord Goddard, Sir Madhavan Nair 
and Sir John Beaumont 

Subbiah Reddy and another 
Appellants 
v. 


T. J ardon — Respondent. 

Privy Council Appeal No. 52 of 1943. 

(a) Civil P. C. (1908), S. 100 — Accident due 
to defendant’s negligence is finding of fact. 

A finding that the accident was caused by the 
negligence of defendant, is one primarily of fact. 

[P 169 C 1] 

(b) Tort — Vicarious liability — Servant held 
acted within scope of his authority. 

The oar in which the accident occurred belonged 
to S and was used in connexion with his business ; 
it was being driven by his son Q who was employed 
in the business ; the car was being demonstrated to 
one about to join the business, that is, for the pur- 
poses of the business : 

Held that Q was acting within the scope, or ap- 
parent scope, of his authority as a servant of S and 
S was answerable for G’s tort. [P 169 C 1] 


(c) Tort — Damages — Amount of — Finding 
by trial Judge — In India appellate Court can 
reverse finding. 

In British India the full rigour of the rule stated 
in (1935) 1 E.B. 354 that the appellate Court should 
not be inoUned to reverse the finding of the trial 
Judge as to amount of damages does not apply. 

[P 169 0 2] 

(d) Tort — Damages — Quantum of, depends 
on loss suffered. 

Damages for tort are based on the loss suffered 
by the plaintiff, and the oonsideration that the de- 
cree of the Appeal Court was against an additional 
defendant who might bo in a belter position to pay 
than the defendant originally held solely liable is 
irrelevant. [P 170 C 1] 

Dhineas Quuss and W* H. Havimerton — 

for Appellants. 

Respondent Ex parte. 


John Beaumont — This is an appeal 
from the judgment aud decree of the Addi- 
tional Judge of the Court of the Honourable 
the British Resident in Mysore, Bangalore, 
dated I4th August 1940, varying a judgment 
and decree of the District Judge, ^ngalore, 
dated 20 th November 19S9« The claim of the 


19^5 


SuBBiAH Reddy v. T. Jardon f S'??* John Beaumont) Privy Council 169 


plaintiff was for damages for injuries sustained 
by him in an accident to a motor car in which 
he was a passenger. He sued J. G. Anniah 
Reddy, defendant i and appellant 2 who was 
the driver of the car, and his father, J. Subbiah 
Reddy, defendant 2 and original appellant 1 , 
who was the owner of the car. Subbiah died 
on 20th December 1940, and appellants (i) to 
(xvi) are his legal representatives. 

The material facts are that in September 
1937, the plaintiff, who was a motor engineer 
and salesman, was negotiating for a position 
in International Motors, Bangalore, a concern 
owned by defendant 2, in which defendant 1 
was employed. In the morning of 27th Sep- 
tember, whilst the draft of a proposed agree- 
ment between plaintiff and the firm was being 
typed, defendant i took the plaintiff' out in a 
Skoda car in order to demonstrate the per- 
formance of the car. In the course of the 
drive, there was an accident due to the failure 
of defendant i, who was driving, to notice an 
obstruction across the road in time to avoid 
it. The car overturned, and the plaintiff’s left 
arm was severely injured, and eventually had 
to be amputated below the elbow. Both the 
lower Courts held that the accident was caused 
by the negligence of defendant l, and in their 
Lordships’ view this finding, which is one 
primarily of fact, is clearly right, and must 
be accepted. The trial Judge passed a decree 
against defendant i for Es. 12,500 damages, 
but dismissed the suit against defendant 2. 
In appeal the Additional Judge increased the 
damages to Rs. 25.000 and reversed the decree 
dismissing the suit against defendant 2 . In 
the result he passed a decree against both 
defendants for Rs. 25,000 and costs. 

Their Lordships feel no doubt that the 
Additional Judge was right in holding defen- 
dant 2 liable. The car in which the accident 
occurred belonged to him, and was used in 
connexion with his business; it was being 
driven by his son, who was employed in the 
business; and the car was being demonstra- 
ted to one about to join the business, that 
is for the purposes of the business. It is 
clear therefore that defendant l was acting 
within the scope, or apparent scope, of his 
authority as a servant of defendant 2 , and 
the latter is answerable for his tort. The 
only question which requires consideration 
on this appeal is that of damages, and 
this raises a question of some impor- 
tance. The respondent had not appeared, 
but Mr. Quass for the appellants has 
argued that the Additional Judge had no 
right to interfere with the amount of 
damages found by the lower Court. He 
relies upon the rule acted upon by the 

Court of Appeal in England which was 
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stated recently by Greer L. J., in (1935) 
1 K. B. 354,^ in these terms : 


“This Court will be disinclined to reverse the finding 
of a trial Judge as to the amount of damages merely 
because they think that if they had tried the case in 
the first instance they would have given a lessersum. 
In order to justify reversing the trial Judge on the 
question of the amount of damages it will generally 
be necessary that this Court should be convinced 
either that the Judge acted upon some wrong princi- 
ple of law, or that the amount awarded was so ex- 
tremely high or so very small as to make it, in the 
judgment of this Court, an entirely erroneous esti- 
mate of the damage to which the plaintifi isentitled.” 


This rule originated at a time when the as- 
sessment of damages was the province of the 
jury, and illustrates the reluctance which an 
appellate Court always feels in interfering with 
the decision of a trial Court upon a question of 
fact, especially when the decision is that of a 
jury. In British India civil suits are not tried 
with a jury, and trial Judges generally have 
less experience in assessing damages for tort 
than have Judges in England, where such 
claims are very common. An Appeal Court 
should never interfere arbitrarily and without 
good reason with the decision of the .lower 
Court, and upon questions of fact the advan- 
tage which the trial Judge enjoys in having 
seen the witnesses, and sometimes in know- 
ledge of local conditions, must always be 
recognised; but where such considerations do 
not operate, an Appeal Court is entitled, and 
indeed bound, to give effect to its own view 
on matters within its competence. To hold 
otherwise would be to deprive parties of the 
benefit of a right of appeal which they possess. 
Their Lordships see no sufficient reason for 
holding that in British India the full rigour 
of the rule stated in (i935) 1 k.B. 354^ applies. 
They think therefore that the Additional 
Judge w^as entitled to act upon his own view 
as to the amount of damages, and they pro- 
ceed to consider how far his award was justi- 
fied by the evidence. 

The plaintiff’ claimed Rs. 60,000 as damages. 
The trial Judge (as already mentioned) 
assessed the damages at Rs, 12 , 500 . He based 
this figure upon the general claim for disfigura- 
tion, loss of health, pain and suffering, and 
expenses of treatment, and on the handicap 
which the plaintiff would suffer in his earning 
capacity by the loss of an arm. The learned 
Judge, however, stated that the reduction of 
the plaintiff’s income had not been shown, 
nor could it be said, to be due wholly, or even 
largely to the injury he had received. Therein 
the learned Judge was not correct. The evi. 
dence of the plaintiff was that down to the 
month of the accident he had been employed 
by Mysore Motors at a salary of Rs. 200 a 


1 . (1936) 1 K. B. 364 : 104 L. 
Ij. T. 231, Flint v. Lovell. 


J. K. B. 199 ; 152 
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month and a commission which brought his 
total earnings up to ’Es. S50 to Rs. 400 a 
month. The manager of Mysore Motors put 
the commission at Rs. 125 to Ks. 150 a month. 
The plaintiff further gave evidence that owing 
to the loss of his arm he was unable to obtain 
a licence to drive a car, and that his earnings 
at the time of the trial were Rs. 80 salary and 
commission, bringing his total earnings up to 
Rs. 130 a month. His employer put the latter 
figure at Rs. 140. There is therefore satisfac- 
tory evidence that the earnings of the plaintiff 
had been reduced by about Rs. 200 a month 
since the accident, and it is a legitimate infer- 
ence that the reduction was the result of the 
accident, since it is obvious that loss of an 
arm and consequent inability to drive a car 
must be a serious handicap to a motor sales, 
man. In appeal the AddilionalJudge doubled 
the damages, but gave no detailed reasons for 
80 doing. Damages for tort are based on the 
loss suffered by the plaintiff, and the con- 
sideration that the decree of the Appeal Court 
was against an additional defendant who 
might be in a better position to pay than 
the defendant originally held solely liable is 
irrelevant. Their Lordships think that the 
Additional Judge was not justified on the 
materials before him in awarding so large a 
sum as hs. 25,000, but on the other hand that 
the trial Judge did not give sufficient weight 
to the evidence of actual loss of earning capa- 
city by the plaintiff. In their Lordships’ view 
Rs. 15 000 is a fair sum at which to assess 
the dan-ages. Their Lordships will therefore 
humbly advise His Majesty that the decree of 
the Additional Juge be varied by reducing 
the sum decreed from Rs. 25,000 to Rs 15,000. 
In other respect the decree will stand, and 
there will be no order as to the costs of this 
appeal. 

R. K. Decree varied. 

Solicitors for Appellants — Douglas Grant d Bold. 
Desyondeni Ex yarte. 
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(From Peshawar) 

30th July 1945 

Lord Simon ds, Siit Madhavan Nair 
AND Sir John Beaumont 
Sir Mohd, Akbar Khan — Appellant 

V. 

S. Attar Singh (deceased) and others 

— Respondents, 

Privy Council Appeals Nos. 16 and 22 ol 1U43. 

(a) N.-W. F. P. Courts Regulation (1 of 1931), 
S. 34 — Order rejecting objections to award and 
refusing to amend it — No revision lies if Court 
has considered them but if Court has failed to 
consider revision lies. 


Attar SiNGEfStr John Beaumont) I, R. 

If the Judge has considered the point whether a 
particular omission by the arbitrators was obvious, 
and has come to the conclusion that there was no 
obvious error which be could correct his decision 
would be final. On that hypothesis he has exercised 
jurisdiction oven if in so doing he has reached a 
wrong conclusion, and revision would not lie. But if, 
on the other band, be has declined to consider the 
submission because he was of opinion that be had 
DO power in any event to amend the award of the 
arbitrator, then he has failed to exercise a jurisdic- 
tion vested in him and the High Court would be 
justified in interfering in revision. [P 172 C 2) 

(b) Arbitration — Scope of reference — Costs, 
question as to. 

In an appeal from a preliminary decree for dis- 
solution of partnership and accounts, the Court 
directed that the costs should follow the result. The 
case was then referred to arbitration. The arbitra- 
tors passed an award by which it was directed that 
each party should bear their own costs. The ques- 
tion ior consideration was whether the question of 
costs was within the jurisdiction of the arbitrators: 

Held that the direction by the appellate Court 
that the costs should follow the result necessarily 
involved that when the whole case was referred to 
arbitration the arbitrator should have power to deal 
with the costs and the arbitrator was acting within 
bis authority in directing that each party should 
pay his own costs. [P 172 C 1] 

(c) Interest — Appropriation of payment for 
interest or principal — Mode ol. 

Although a debtor may appropriate a payment to 
a particular debt he cannot appropriate a payment 
to principal before the interest is paid. [P 173 C 1] 

W. Wallach — for Appellant. 

Parikh and S. P. Khambatta — for Respondents. 

Sir John Beaumont- — These are three 
consolidated appeals from the Court of the 
Judicial Commissioner, North West Frontier 
Province. Appeal No. 22 covers an appeal and 
cross appeal from a decree of the said Court 
dated lOih July 1939 which varied a decree 
passed by the Senior Subordinate Judge, 
Mardan, dated 28th November 1938. Appeal 
No. 16 is from a decree of the Court of the 
said Judicial Commissioner, dated Srd July 
1941 which varied an order dated idth Sep- 
tember 1940 passed by the Senior Subordinate 
Judge, Mardan, in execution proceedings. 
Most of the controversy arises on Appeal 
No. 22 and it will be convenient to deal with 
that appeal first. On 1 st January 1919 the ap- 
pellaut, Sir Mohammad Akbar Khan (herein, 
after called "the appellant"), and the original 
respondent 1 S. Attar Singh (hereinatter 
called "respondent l"), entered into a deed of 
partnership for carrying on the business of 
money lending. The appellant was to finance 
the business, and respondent! was to manage 
it. Under cl. (8), Hira Singh, the father of 
respondent 1 , was to be liable as a surety for 
loss occasioned by the default of respondent 1. 
On 25th July 1929 the appellant instituted the 
suit out of which these appeals arise, for dis- 
solution of the partnership and the taking of 
the necessary accounts. The defendants were 
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respondent 1, his father Hira Singh, and res- 
pondent I’s sons. The plaint alleged that all 
the defendants constituted a Hindu joint 
family, and that respondent l had entered 
into the partnership with the plaintiff on be- 
half of such joint family. Hira Singh died 
before the hearing of the suit and two of his 
sons, the respondents — Ishar Singh and Wazir 
Singh — were brought on the record as his 
legal representatives with respondent l. It 
may be mentioned that respondent 1 died in 
January 1941 and respondents 2, 3 and 4 are 
his legal representatives. 

The suit came on for hearing on 6th octo- 
her 1930 before the Senior Subordinate Judge, 
Mardan, who by his judgment, dismissed the 
suit against all the defendants except respon- 
dent 1, and on I5th October 1930 a preliminary 
decree was passed declaring the partnership 
to have been dissolved as from I3th July 1929 
and directing various partnership accounts. 
The appellant appealed from the said decree 
to the Court of the Judicial Commissioner, 
North-West Frontier Province, and on 1st 
August 1931 the Court gave judgment uphold- 
ing the dismissal of the suit as against the 
sons of respondent 1 but holding that Ishar 
Singh and Wazir Singh, as legal representa- 
tives of Hira Singh, with respondent 1 were 
properly sued and should be restored to the 
record as defendants. In passing such order 
the Court noted that before the final decree 
it would be necessary for the Court to deter- 
mine the extent, if any, to which Hira Singh's 
estate was liable under cl. 8 of the partner- 
ship deed, and whether the liability was such 
as could properly fall upon his legal repre- 
sentatives whoever they might be. The Court 
further directed that the costs in the lower 
Court should follow the result. 

On 3rd May 1933 the Senior Subordinate 
Judge, on the application of the parties, direc- 
ted that the decision of the whole case should 
be referred to the Hon’ble R. B. Lala Ram 
Saran Das as arbitrator. On I4th January 
1938 the arbitrator made his report. After dis- 
cussing very fully the contentions of the par- 
ties raised before him the arbitrator held that 
the contribution to the partnership capital of 
the appellant was Rs. 290,882-11-3, which sum, 
together with interest at annas 7 per cent, 
per month (the rate agreed in the partnership 
deed) up to 31st July 1929 came to Rupees 
4,35,4l5 0-3 and that out of that sum the ap- 
pellant had already withdrawn Rs. 93,843'-12-0 
on 11th July 1929 so that the balance due to 
him was Rs. 3,41,672-3-0. After adding various 
sums which the arbitrator held that the ap- 
pellant was entitled to, the arbitrator found 
the total sum due to the appellant as Rupees 
4,60,920-15-0 for which sum he purported to 


pass a decree in favour of the appellant 
against respondent i. The arbitrator stated 
that he exonerated the legal representatives 
of the deceased surety Hira Singh, because of 
the fact that no liability in terms of the part- 
nership deed had been incurred by the said 
surety. The arbitrator, as regards the costs of 
the suit, directed that the parties should bear 
their own costs because the issues involved 
w^ere very complicated and both the parties 
had partly succeeded in respect of their alle- 
gations and pleadings. 

Against that award both the appellant and 
respondent 1 filed objections. Respondent 1 
challenged the whole award and alleged mis- 
conduct on the part of the arbitrator. The 
appellant asked that the award might be re- 
mitted to the arbitrator so that he might 
take the objections of the appellant into con- 
sideration and make the necessary amend- 
ments in his award. The powers of the Court 
to amend an award are contained in cl. (12) of 
Sch. 2, Civil P. C. So far as relevant to this 
appeal, an award can be amended when it ap- 
pears that part of an award is upon a matter 
not referred to arbitration and that part can 
be separated from the other part; and where 
the award contains an obvious error which 
can be amended without affecting the deci- 
sion. Clause (14) deals with the power of the 
Court to remit an award; but, as the claim to 
remission was abandoned by the appellant, 
this need not be considered. 

The objections were heard by the then 
Senior Subordinate Judge, Mardan, who, on 
28th November 19:8 accepted the award and 
passed a final decree in favour of the appel- 
lant for Rs. 4 50.920-15 0, and directed that he 
should get future interest on the principal 
sum of RS. 1,97.038 15 3 at the agreed rate of 
7 annas per cent, per mensem against respon- 
dent 1 from the date of the suit to realization, 
and directed that the parties should bear their 
own costs. In giving his reasons for dismissing 
the objections of respondent 1 the learned 
Judge pointed out correctly that the decision 
of the arbitrator was final on questions both 
of law and of fact, and that he, the learned 
Judge, was not sitting in appeal upon the de- 
cision of the arbitrator. In dismissing the ob- 
jeccions of the appellant the learned Judge 
said that he was of the opinion that legally 
he was not competent to rectify the award 
because he could not add anything to, or 
subtract anything from it. He noted that the 
claim for remission of the award had been 
given up. 

Under cl. (16) of Sch. 2 to the Civil P. C. no 
appeal lay from the order of the learned Sub. 
ordinate Judge, but under the North-West 
Frontier Province Courts Regulation, 1931, 
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S. 34, power is conferred upon the Court of 
the Judicial Commissioner to call for the 
record in any case in which no appeal lies, 
and, if the Court by which the case was de- 
ckled ap|)car3 to have exercised a jurisdiction 
not vested in it by law, or to have failed to 
exercise a jurisdiction so vested, or to have 
acted in the exercise of its jurisdiction with 
material irregularity, to make such order in 
the case as it thinks fit. Under this Regula- 
tion the appellant applied in revision to the 
Court of the said Judicial Commissioner and 
the application was heard by Soofi J. who 
delivered judgment on loth July 1939. 

The learned Judge held that the appellant 
was entitled to have the award rectified in 
respect of four matters. First he held that 
it was not competent for the arbitrator to 
exonerate altogether from liability the repre- 
sentativesof Ilira Singh, since the factofHira 
Singh’s liability had already been determined 
by the Court of the Judicial Commissioner by 
the order directing that such representatives 
should bo restored to the record, and bo 
awarded a substantial sum against the estate 
of Hira Singh, though less than the appellant 
claimed. Their Ijordsbips think that the 
learned Judicial Commissioner was clearly 
wrong upon this point. The order of the 
Judicial Commissioner’s Court of ist August 
1931, merely held that the representatives of 
Hira Singh were (iroperly before the Court as 
defendants in order that the liability, if any, 
of Hira Singh as surety might be determined; 
but tho (]uestion whotber any such liability 
existed was a matter to be determined in the 
suit before a hnal decree was passed, and this 
matter was included in tho reference of the 
whole suit to arbitration. In their Ljordships’ 
opinion the arbitrator, in deciding that Hira 
Singh’s respesentatives were under no liability 
exercised a jurisdiction vested in him and his 
award on this point cannot be challenged. 

The second point decided was that tho di- 
rection of tlie Court of tho Judicial Commis- 
sioner tliat costs in tho lower Court should 
follow the result removed tho question of 
costs from the jurisdiction of the arbitrator, 
and that the appellant was entitled to his 
costs in tho low'er Court. Their Lordships are 
of opinion that the learned Judge was wrong 
.also on this point. The direction that the 
[costs should follow the result necessarily in- 
ivolved that when tho whole case M’as referred 
'to arbitration tho arbitrator should have 
power to deal with tho costs, and the arbitra- 
tor was acting within the scope of his autho- 
rity in directing that each party should pay 
his own costs. 

Tho fourth point decided was that tho arbi. 
trator should have allowed to the appellant a 


sum of Rs. 1 , 26,000 being the amount which 
respondent l had allowed to a debtor to the 
partnership in settling the amount of such 
debtor’s claim. The arbitrator held that this 
remission fell within the scope of respondent 
I’s authority as managing partner. This was 
clearly a matter which the arbitrator had 
power to decide and the learned Subordinate 
Judge was right in holding that he could not 
interfere with the award on this point, whe- 
ther he agreed with it or not, and his judg- 
ment is not open to revision. 

The third point decided by Soofi J. presents 
rather more difficulty. The arbitrator in the 
course of his award held that respondent 1 
had made deductions in respect of first pay. 
ments of interest on making various loans on 
behalf of the partnership, and that he ought 
to have given credit for these amounts. But, 
in determining at the end of bis award the 
total sum due to the appellant the arbitrator 
omitted any mention of these sums. Mr. Wal- 
lacb for the appellant agrees that the sum 
involved is Rs. 75,971, and not the sum of Rs. 
7G,5G7 mentioned in the judgment of Soofi J. 
Their Lordships think that it was open to the 
appellant to argue that the omission from the 
final calculation of this sum, when the arbi- 
trator had found that it ought to be allowed, 
was an obvious error which could bo amended 
without atYecting the arbitrator's decision, 
under cl. ( 12 ) of Scb. 2, and their Lordships 
must assume that such a submission was made 
to the learned Subordinate Judge. If the 
learned Subordinate Judge considered the] 
submission, and came to the conclusion that 
there was no obvious error which he could 
correct his decision would be final. On that 
hypothesis he exercised jurisdiction even if in 
so doing he reached a wrong conclusion, and 
revision would not lie. But if, on the other 
hand, ho declined to consider the submission 
because he was of opinion that he had no 
power in any event to amend the award of 
tho arbitrator, then their Lordships think that 
he failed to exercise a jurisdiction vested in 
him. Which attitude the learned Judge did 
adopt is not altogether clear from his judg- 
ment. Plis statement that he was not com- 
l>etent to rectify the award because he could 
not add anything to, or subtract anything 
from, it, rather suggests that ho thought he 
had no jurisdiction to amend tho award in 
any manner, though the language is not alto, 
gother conclusive. But their Lordships observe 
from the judgment of Soofi J. that counsel 
had submitted that the arbitrator had by sheer 
oversight not given the appellant the credit 
of this amount, and that counsel for the res 
pondents did not challenge the correctness of 
this submission. Their Lordshij^ think, there- 
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fore, that they must take it that the learned 
Subordinate Judge did, in this respect, fail to 
exercise a jurisdiction vested in him, and that 
there must be allowed to the appellant on 
account of interest a sum of Rs. 37,985 being 
half the total sum of Es. 75,971. In the result 
the learned Judicial Commissioner passed a 
decree dated loth July 1939, by which the 
liability of respondent l under the award was 
increased to the sum of Es. 5,52,204-7-0 and 
the appellant was given his costs in that Court 
and the lower Court. 

The decision of the Board on these four 
points disposes of the cross appeal No. 22. 
The decision on points 1 and 4 also disposes 
of appeal NO. 22 in which the appellant claimed 
an increase in the amounts awarded by the 
Judicial Commisssioner under these heads. 

Appeal NO. 16 raises the question “What 
amount of principal remains due to the ap- 
pellant on which interest runs ?“ On 17th 
March 1939, a sum of Es. 291,951-11-0 was re- 
ceived by the appellant. His contention was 
that that sum should be treated as a payment 
in the first instance of the interest due, and 
that only the balance after satisfying the in- 
terest should be treated as a payment of 
capital. In execution proceedings the learned 
Subordinate Judge held that the sum received 
should be attributed, in the first instance, to 
capital. On an appeal presented under s. 47, 
Civil P. C., against the order of the Subor- 
dinate Judge the Court of the Judicial Com- 
missioner, North-West Frontier Province, dis- 
agreed with this view. The judgment dealt 
with the matter in the following terms : 

Point 5. — “Although it is undoubtedly correct 
that a debtor may appropriate a payment to a parti- 
cular debt, we know of no authority for the proposi- 
tion that he can appropriate a payment to principal 
before the interest is paid. This view is supported 
by A. I. R. 1922 Pat. 3691 and A.I.R. 1922 P. C. 2332 
relied upon by learned counsel for the decree-holder 
He concedes that after payment of interest, pay- 
ments should be appropriated to the interest-bear- 
ing portion of the decree before being appropriated 
to the non-interest bearing portion. The calculation 
of the interest due up to 17th March 1939, made 
by the executing Judge has not been disputed. The 
payment made on that date therefore discharged 
all the interest due up to that date and all the in- 
terest-bearing principal (Rs. 1,97,038-15-3) except 
4739-12-0. This latter sum alone will therefore 
carry interest from that date and any subsequent 
payments will be credited in the first place to the 
payment of interest on that sum,. in the second 
place to the payment of that sum and in the third 
place to the satisfaction of the remainder of the 
decree.” 

The law so stated appears to their Lord- 
ships to be right, and it has not been chal- 

1. (’22) 9 A. I. R. 1922 Pat. 369 : 67 I. C. 606, 
Mukhtar Ahmed v. Mt. Bibi Bahimunnissa Be?um. 

2. {‘22) 9 A. I. R. 1922 P.C. 233 : 44 Mad. 570 : 48 
I. A. 150 : 61 I. C. 31 (P. C.), Venkatadri Appa 
Rao V. Parthasartby Appa Rao. 


lenged by either party. But the appellant 
contends that in applying the law the learned 
Judicial Commissioner fell into error, and 
that the interest bearing principal should have 
been the sum of Es. 1,49,272-1-8 and not 
Es. 4739-12-0 as found by the Judicial Commis- 
sioner. The figures as worked out in the 
appellant’s case show that on 31sfc July 1929, 
there were due to the appellant a sum of 
Rs. 1,97,038-15-3 as principal and Rs. l, 14,532-5-0 
as interest. Between Slst July 1929, and 17th 
March 1939, a further sum of interest amounting 
to RS. 99,652-8-5 accrued due, so that on that 
date the total amount due for interest was 
RS. 2,44,184-13-5. On the said 17th March 1939, 
the appellant received a sum of Rs. 2,91,951-11-0. 
According to the principle laid down by the 
Court of the Judicial Commissioner this amount 
should have been debited against the interest 
due so far as the same would extend and this 
would leave a balance of Rs. 47,766-13-7 to be 
deducted from principal leaving the amount 
of principal due as Rs. 1,49,272-1-8, not the 
sum of Rs. 4739-12-0. In finding this latter sum 
the Court of the Judicial Commissioner seems 
to have added the interest received between 
3lst July 1929, and 17th March 1939, to the 
principal sum due on 3lst July 1929, omitting 
the very substantial sum of interest due on 
that date and to have deducted the sum of 
RS. 2,91,951-11-0 from that total; this seems to 
have been an obvious error. The figures 
showing the amount of capital due as Rupees 
1,49,272-1-8 were before the Court of the Judicial 
Commissioner when leave was granted to 
appeal to His Majesty in Council, and were 
the basis on which such leave was given. The 
figures have not been challenged by the res- 
pondent, though Mr. Parikh says that he is 
not in a position to admit them. In order to 
bring the figures up to date it will be necessary 
to add to the interest due to the appellant the 
sum of Es. 37,985 allowed in appeal No. 22, 
thereby increasing the amount of principal 
bearing interest by a like amount. The appel- 
lant therefore succeeds in appeal No. 16. 

With regard to the costs of the ai^peal to 
His Majesty in Council the appellant has 
succeeded in the whole of appeal no. 16 but 
he has failed on three out of four claims made 
in appeal no. 22 and in the cross-appeal and 
the heavier part of the record is concerned 
with that appeal. In the circumstances their 
Lordships think that the fairest order is to 
direct each party to pay his own costs. Their 
Lordships will therefore humbly advise His 
Majesty that in appeal no. 22 the order of 
the Court of the Judicial Commissioner of the 
North-West Frontier Province dated loth July 
1939, be set aside and that the order of the 
Senior Subordinate Judge of Mardan, dated 
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28th November 1038. be restored but with the 
variation that the amount due to the appellant 
be increased from Rs. 4,50,920-15-0 to Rupees 
4,68,00515 0 and that the appellant should pay 
three-quarters of the costs of the respondents 
in the application to the Court of the Judicial 
Commissioner; and that in appeal No. 16 the 
order of the Judicial Commissioner’s Court 
dated 3rd July 1941, be varied by declaring 
that the interest bearing principal remaining 
due to the appellant on I7th March 1939, was 
Rs. 1,87,257.1-8 instead of RS. 4739-12 0. There 
will be no order as to the costs of these 
appeals. 

R-K. Order accordingly. 

Solicitors for Appellant — Stanley, Johnson d 
AVen. 

Solicitors for Respondents — T. L. Wilson d Co. 
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( From Oudh) 

1st March 1945 

Lords Thankerton, Simonds and 
Goddard, Sir Madhavan Naiu 
and Sir John Beaumont. 

J udah — Appellant 

V. 

Isolyne Shrojhashini Bose and another 

Privy Council Appeal No. 26 of 1944 ; Oudh 
Appeals Nos. 2 and 3 of 1941. 

(a) Evidence — Evidence of interested party 
called as expert *— Value of. 

There cannot be any more unsatisfactory evidence 
than that of an interested party called as an expert. 

[P 175 C 1] 

tb) Will — Testator being unwell does not 
necessarily mean that he had no testamentary 
capacity. 

The fact that the testator was unwell when be 
executed the will is a long way from saying that bo 
had no testamentary capacity. [P 175 C 2] 

(c) Evidence Act (1872), S. 155— Letter written 
by witness is no evidence of facts stated therein 
— Letter can be used to discredit witness. 

A letter written by a witness is no evidence of the 
facts therein stated, and the only legitimate uso to 
which the letter can bo put would be to use it in 
cross examination for the purpose of discrediting the 
witness if what he had written was inconsistent with 
his evidence. [P 175 C 2] 

(d) Evidence Act (1872), S, 88 _ Telegram — 
Facts in — Proof of. 

The contents of a telegram are not evidence of 
the facts stated in it. [P 175 C 2) 

W. W allach — for Appellant, 

C. S. UewcnUlc d K. Diplock — for Respondents. 

Lord Goddard. — The proceedings out of 
which this consolidated appeal arises concern 
the testamentary dispositions of Mrs. Manmo- 
hini Mitter, a widow formerly living at Luck- 
now. She died on 7th April 1934, leaving three 
daughters her surviving, the ap|)ellant who 
was the youngest, resixindent 1 who was the 
second daughter and respondent 2 the oldest. 
When their mother died each daughter pro- 
duced a will which she claimed was the last 


true will of the deceased. Each daughter 
petitioned the Court of the Civil Judge at 
Lucknow for letters of administration with 
the respective wills produced by them annexed, 
and the three petitions were consolidated and 
tried as one suit. The will propounded by the 
appellant is dated 12th April 1930 ; that pro- 
pounded by respondent 1 is dated 8th Septem- 
ber 1930 and the third will is dated 4th 
November 1933. During the hearing of the 
case the two respondents came to terms ; they 
each admitted the validity of the will pro- 
pounded by the other. They agreed that letters 
of administration should be granted to respon- 
dent 2 with the will propounded by her 
annexed, but that if the Court refused to 
admit that will then the will propounded by 
respondent 1 was to be admitted and in either 
event they were to share the estate in the pro- 
portion of one-third to respondent 1 and two- 
thirds to respondent 2. But that did not 
dispose of the will propounded by the appel- 
lant, as to which both respondents denied its 
due execution. In addition respondent 1 alleged 
that at the date of execution the testatrix was 
not of sound disposing mind, though respon- 
dent 2 did not challenge her capacity. 

In support of her case the appellant called 
the three attesting witnesses on the will of 
12th April 1930. She herself did not give evi- 
dence, and this was made the subject of com- 
ment by the Chief Court. It is not clear to 
their Lordships what relevant evidence she 
could have given, either as to the execution of 
the will or as to her mother’s state of health 
on the material day, as there was no sugges- 
tion that she was at the house or even in 
Lucknow about the time, either before or 
after, that the will was executed. Of the three 
witnesses to the will one was a professor at 
the Lucknow Christian College, another a 
medical man who had been some 20 years in 
practise and was on the staff of a Medical 
College at Lucknow and the third a clerk in 
the employment of a business house. The will 
was actually written out for the deceased by 
the professor who subscribed as the first wit- 
ness. It is to bo observed that all three wit- 
nesses had been sent for by the deceased 
bei*self and wore entirely disinterested. They 
wore all in agreement os to the duo execution 
of the will and that the testatrix was clear in 
her mind and knew what she was doing. She 
herself dictated the will to the Revd. Mr. 
Sicar. That she was unwell at the time is 
admitted. She told the doctor that she had 
had a vomiting fit that day, and also that in 
the previous year she had an attack of para- 
lysis and the vomiting caused her to fear 
another attack, which would be a very good 
reason for her wanting to make a will. The 
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doctor however was quite satisfied that she 
was fully conscious and aware of what she 
was doing. These witnesses were really not 
challenged in cross-examination, nor was any 
evidence called to contradict them, except 
that at a late stage respondent 2 was allowed 
to give evidence in rebuttal. She was called 
apparently because she holds some sort of 
medical degree to testify to the effect of an 
attack of apoplexy on the mental condition 
of the person attacked. Her evidence was 
entirely worthless and indeed inadmissible. It 
was based entirely on hearsay; she had not 
seen her mother at or about the material 
time nor was there any evidence that the 
deceased ever had an apoplectic seizure, nor 
can their Lordships think of any more unsatis- 
factory evidence than that of an interested 
party called as an expert. In a careful and 
full Judgment the Judge of the civil Court 
jaccepted the evidence of the three attesting 
[witnesses whom he had seen, and it is indeed 
difficult to see how he could have done other- 
wise considering that, as already stated, it 
was uncontradicted. He therefore pronounced 
for the will propounded by the appellant. 
With regard to the wills propounded by the 
respondents, either of which if valid would of 
course have the effect of revoking the earlier 
one, he held that they were not duly executed 
and in addition that the will propounded by 
respondent 2 was obtained by coercion and 
was not the will of the testatrix. Accordingly 
he granted letters of administration with the 
will of 12th April 1930, annexed to the appel- 
lant. 

The respondents then appealed to the Chief 
Court of Oudh. That Court affirmed the judg. 
ment of the Civil Judge so far as he found 
against the two later wills, but allowed the 
appeal against his finding in favour of the will 
propounded by the appellant. It is against 
this latter finding that this appeal is brought. 
The respondents have not appealed. The 
learned Judges of the Chief Court found them- 
selves unable to believe the evidence of the 
three attesting witnesses as to the state of 
mind of the testatrix. Their only reasons for 
this were the contents of a letter written by 
the appellant’s daughter and of two telegrams 
both signed “Grace” which they assumed 
were sent by a Mrs. Grace Paul, a professional 
nurse, though there was no evidence whatever 
that she had sent them and in the witness box 
she denied all knowledge of them. Dealing 
first with the letter which was written to the 
appellant, it is undated and the girl in her 
evidence said she wrote it not in 1930 but in 
1929. Both Courts however thought from 
internal evidence in the letter that she was 
mistaken about this and that the letter was in 


fact written in April 1930, and within quite a 
short time of the execution of the will, and 
their Lordships assume that this finding is 
correct. The girl was staying with her grand- 
mother and evidently resented having to 
nurse her and do all the housework in addi- 
tion. She wanted to be relieved of this and go 
home, so very naturally di'ew a somewhat 
gloomy picture of the conditions with which 
she bad to cope, but was careful to say that 
the patient was not so ill that she could not 
leave her. The letter is no evidence of the 
facts therein stated. The girl herself gave 
evidence and the only legitimate use to which 
the letter could be put would be to use it in 
cross examination for the purpose of discredit- 
ing her if what she had written was inconsis. 
tent with her evidence. But in any case there 
is in their Lordships’ opinion nothing in the 
letter which shows or suggests that the testa- 
trix was incapable of making a will in April, 
1930, nor, if there was, could the opinion of a 
girl of 17 be accepted against the evidence of 
a doctor who was quite disinterested and who 
was supported by two equally disinterested 
and respectable witnesses. With regard to the 
two telegrams it would be enough to say that 
their Lordships do not understand how they 
came to be admitted as evidence. They were 
not produced by the addressee but by respon- 
dent 2 who gave no evidence as to how she 
came by them. It was never proved who the 
sender was, and Mrs. Paul who it was suggested 
had despatched them denied she had done so. 
Then again the contents of the telegrams are 
not evidence of the facts stated in them, nor 
is there anything in them to show that the 
testatrix was incapable of making a will. It 
was all along a common ground that she was 
unwell when she executed the will but that is 
a long way from saying that she had no 
testamentary capacity. Their Lordships are 
unable to find that the Chief Court bad any 
sufficient ground for differing from the con- 
clusion of the learned Civil Judge who saw and 
believed the attesting witnesses, and with 
whose judgment their Lordships think it right 
to say they entirely agree. The result is that 
the appeal should be allowed ; the decrees of 
the Chief Court should be set aside and fhe 
decree of the Civil Judge restored. Under that 
decree the appellant gets her costs in the 
civil Court, and the respondents must pay the 
costs of the appeals to the Chief Court and of 
this appeal. They will humbly advise His 
Majesty accordingly. 

G-N. Appeal allowed. 

Solicitors for Appellant — T. i. Wilson d Co. 

Solicitors for Respondents — 

Fordf Michelmore, Bose and Wilkins. 
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Lord Porter, Lord Goddard and 
Sir John Beaumont 


V . E. A. Annamalai Chettiar — 

Appellant 



Y alliammai Achi and another — 

Bespondents. 


Privy Council Appeal No. 19 of 1944. 


• *(a) Limitation Act (1908), Art. 182 (5) — Execu- 
tion petition dismissed— Appeal by decree-holder 
— Case comes within both branches of Art. 182 (5) 
: — Limitation should be computed from date of 
final order of appellate Court : I.L.R. (1943) Mad. 
485 : (’43) 30 A. 1. R. 1943 Mad. 398 : 210 I.C. 79, 
IlEVEnSKD-, 47 Bom. 783 : (’23) 10 A. I. R. 1923 
Bom. 431 : 73 I. C. 1030, OVERRULED. 

On 3rd November 1934, the creditor obtained a 
decree on a pronote and on 14th December 1934 
presented a petition under 0. 21, R. 11, Civil P. C., 
asking that the decree should be executed by attach- 
ment of certain sums of money in the bands of 
garnishees alleged to be owing to the judgment-deb- 
tor and on 11th February 1935 the Court ordered 
attachment as prayed for. On 25th July 1935, the 
judgment-debtor applied under S. 47, Civil P. C., 
praying that the attachment of the monies in the 
Lands of the garnishees be raised. On 22nd October 
1936, the Court allowed the application and raised 
the attachment. On 3rd December 1936 the judg- 
ment-creditor appealed to the High Court asking 
that the order of the lower Court be set aside and 
on 27 September 1938, this appeal was dismissed by 
the High Court. The question was whether a sub- 
sequent execution application filed by the judgment- 
creditor on 25th November 1939, was in time : 

Held (1) that the execution petition dated 14th 
December 1934, was an application made according 
to law for execution of the decree and it was 
finally disposed of by the High Court on appeal 


on 27th September 1938, which brought the case 
within the first branch of Art. 182 (5); 

[P 178 C 1] 

(2) the appeal to the High Court to set aside the 
order of the lower Court raising the attachment was 
an application according to law to take a step in aid 
of execution of the decree. It was also an applica- 
tion to the proper Court for when an application for 
execution was dismissed by the lower Court the 
appeal Court was the proper and indeed the only 
Court which could then execute the decree; 

[P 178 C 1, 2] 

(3) the case thus came within both branches of 

Art. 182 (5), and the application of 25th November 
1939, having been filed within three years of the 
final order of the High Court dated 27th September 
1938, was in time : I.L.R, (1943) Mad. 485 : (’43) 30 
A.I.R. 1943 Mad. 398 : 210 I.C. 79, REVERSED'. 
47 Bom. 783 : (’23) 10 A. I. R. 1923 Bom. 431 : 73 
I. C. 1030, OVERRULED. [P 178 C 1, 2] 

Limitation Act — 

(’42) Chitaley, Art. 182, N. 105, Pts, 1 and 2. 

(’38) Rustomji, Pago 1828, Pt. 5; Page 1829 Pt.l. 

(b) Limitation Act (1908), Art. 182 (5) — 
Whether step in aid of execution can be only in 
pending execution and in furtherance of it 

(Qua:rc). 

Whether there cannot be a step in aid of execu- 
tion if there is no application for execution pending 
and whether a step in aid of execution must be one 
in furtherance of execution and not merely one 
seeking to remove an obstruction to possible future 
execution. [P 178 C 1] 

J. P. Eddy and J, M. Parikh — for Appellant. 

P. V. Subba Row — for Respondents. 

Sir John Beaumont. — This is an appeal 
from an order of the High Court of Judicature 
at Madras, dated I9th August 1942, affirming 
an order of the Subordinate Judge of Deva- 
kottai, dated lOth July 1940. The appeal raises 
the question whether an application for execu- 
tion, No. 72 of 1940, preferred on 25tb Novem- 
ber 1939, for execution of a decree dated 3rd 
November 1934, is barred by the Limitation 
lAct, and that depends on the construction of 
Art, 182 of the Act. That article is in the 
following terms : 


Description of 
Application. 


Period of 
Limitation. 


Time from which period 
begins to run. 


182. For the execution of a decree 
or order of any civil Court not pro- 
vided for by Art. 183 or by S. 48 
Civil P. C., 1908. 


Three years, 


1. The date of the decree or order, or 

2. (whore there has been an appeal) the date of the 
final decree or order of the appellate Court, or the 
withdrawal of the appeal, or 

3. (where there has been a review of judgment) the 
date of the deoision passed on the review, 


4 

6. (where the application next hereinafter mentioned 
has been made) the date of the final order passed on 
an application made in accordance with law to the 
proper Court for execution or to lake some step in aid 
of execution of the decree or order, or 


The application is clearly barred by para, l 
of Art. 182 unless it can be brought within 
one of the later paragraphs. Paragraph 2 has 
no application since there was no appeal 
against, or affecting the validity of, the 


decree ; nor does para. 3 apply since there 
was no application for review of judgment. 
Paragraph 4 is irrelevant so far as this case 
is concerned. 

The question therefore is whether the case 
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falls -within para. 5. To bring the case within 
that paragraph it must be shown that there 
was an application made in accordance with 
law to the proper Court, either for execution 
or to take some step in aid of execution of 
the decree, and if there was such an applica- 
tion time runs from the date of the final order 
passed thereon. It is necessary, therefore, to 
look somewhat closely at the facts, which are 
not in dispute, in order to see whether the 
requisite application was made and finally 
disposed of within three years from 25th 
November 1939. 

On 3rd November 1934, a decree was passed 
on a promissory note in Original Suit No. 118 
of 1934 by the Subordinate Judge of Deva- 
kottai, decreeing in favour of the present ap. 
pellant payment of a sum of Es. 13,716-12-0, 
with interest and costs” by the defendants who 
were two widows. It was ordered that the 
decree should be against the property of the 
joint family of which the husbands of the two 
widows had been members, and against the 
assets of a maker of the promissory note in 
the hands of the defendant. So the decree was 
not executable against the private property of 
the widows. For the purposes of this appeal 
it may be taken that the respondents represent 
the judgment-debtors under that decree, the 
appellant being the judgment-creditor. 

On 14th December 1934, the judgment- 
creditor presented a petition which was num- 
bered E.P.N0.418 of 1934, under E.ll of 0.21, 
Civil P. C., asking that the decree should be 
executed by the attachment of two sums of 
money in the hands of garnishees, alleged to 
-be owing to defendant 1. 

On 2l3t January 1935, the learned Judge 
made an order on this petition “rule absolute,” 
which presumably meant that there was an 
order absolute for attachment of the monies 
in the hands of the garnishees. 

On nth February 1935, the judgment- 
creditor made an application, No. 123 of 1935 
in E. p. NO. 418 of 1934, asking that he might 
be appointed receiver to realise the amounts 
in the hands of the garnishees. 

On 19th February 1935, an application No. 175 
of 1935 was made in E. P. no. 418 of 1934 by 
defendant 2 in the suit, asking that the order 
of attachment of the amounts in the hands of 
the garnishees might be set aside, her conten- 
tions being, in short, that she had not been 
served with the application for attachment 
and that the monies attached were her per- 
sonal property and therefore not subject to 
the decree. 

On lOth July 1935, the learned Subordinate 
Judge on this application directed that there 
was no need to set aside the order of attach- 
ment but that the petitioner should prefer a 
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claim petition -u’hich might be enquired into 
under s. 47, Civil P. C., and the matter was 
adjourned to 25fch July. On the same date, 
namely, lOth July 1935, the learned Judge 
dismissed the judgment-creditor’s application, 
No. 123 of 1935, for his appointment as recei- 
ver, directing that he could make an applica- 
tion after defendant 2’s claim was disposed of. 

On 25th July 1935, defendant 2 made an 
application, No. 527 of 1935, in E. P. No. 418 of 

1934, under s. 47 of the Code, praying that the 
attachment of the monies in the hands of the 
garnishees be raised, and on 2nd August 1935, 
in view of the pendency of the last mentioned 
application, application no. 175 of 1935 for 
the raising of the attachment w^as dismissed. 
On 22nd October 1936, the learned Subordinate 
Judge allowed defendant 2’s application and 
raised the attachment and it is to be noticed 

. that that order was made in E. A. No. 627 of 

1935, in E. P. NO, 418 of 1934, and in O. S. No. 
118 of 1934. On the making of this order the 
execution of the decree was open ; the judg- 
ment-creditor could either accept the order 
and seek to execute bis decree by some me- 
thod other than that asked for in E.P. No. 418 
of 1934, or he could appeal against the order 
of the Subordinate Judge. He elected to adopt 
the latter course and on 3rd December 1936, 
he presented a memorandum of appeal to the 
High Court at Madras in E. a. no. 527 of 1935 
in E. P. NO. 418 of 1934 and in 0. S. No. 118 
of 1934, asking that the order of the lower 
Court be set aside, and on 27th September 
1938 this appeal -^^as dismissed by the High 
Court. 

On 25th November 1939, as already men- 
tioned, the judgment-creditor filed Execution 
Petition No. 72 of 1940, in O. S. No. 118 of 1934, 
asking that the decree of 3rd November 1934 
might be executed by attachment of certain 
moveable property in the hands of defendants 
^ and 3. The question for determination is 
whether this petition is in time. 

The High Court of Madras in the judgment 
under appeal took the view that from loth 
July 1935 there was no execution petition or 
application outstanding and that the Petition 
NO, 72 of 1940, being presented more than 
three years after that date, was out of time. 
Their Lordships are unable to appreciate this 
view which ignores the fact that on lOth July 
1935 an application by one of the judgment- 
debtors to set aside the “attachment” was 
pending on the records of the Court and the 
further fact that on 27th September 1938 this 
application was finally disposed of by an 
order made by the High Court of Madras in 
B. P. No. 418 of 1934, which could not have 
been done had that petition terminated in 
July 1935. 
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Subject to the question whether the High 
Court of Madras was the proper Court within 
'Art. 1S2 ( 5 ), their Lordships are clearly of 
^pinion that the appellant brings his case 
Kvithin both branches of that paragraph. Exe- 
cution Petition No. 4i8 of 1934 was an appli- 
cation made according to law for execution 
of the decree, and it was finally disposed of 
by the order of the Court of appeal made on 
2Tth September 1938, which brings the case 
within the first branch. Further, the applica- 
tion to the Court of appeal of 3rd December 
193G, to set aside the order of the Subordinate 
jCourt raising the attachment was an applica- 
;tion according to law to take a step in aid of 
.execution of the decree. There has been some 
difi'erence of opinion in the Courts in India 
as to what amounts to taking a step in aid of 
execution and the judgment under appeal 
discusses various decisions, including a deci- 
sion of the High Court of Madras in 45 Mad. 
4GG,^ in w'hich it was held that there could 
not be a step in aid of execution if there was 
,not an application for execution then pending 
.and another decision of the same Court in 50 
:Mad. 49," in which it was held that a step in 
aid of execution must be one in furtherance 
iOf execution and not merely one seeking to 
^remove an obstruction to possible future exe- 
cution. Their Lordships do not find it neces- 
sary to express any opinion on these questions 
■since in the present case there was at all 
material times an application for execution 
pending, and upon any view of the matter an 
application to set aside an attachment is a 
stop, in the circumstances the only step open, 
in aid of execution. 

The only other point to bo considered, and 
this was the point principally stressed on this 
appeal, is whether the High Court of Madras 
was the proper Court within Art. 182 ( 5 ). Ex- 
jdanation 2 to Art, 132 enacts that the proper 
Court means the Court whoso duty it is to 
execute the decree or order. In 47 Rom. 783 ,^ 
an Appeal Bench of the Bombay High Court 
held that an appeal to the High Court against 
an order in execution was not an application 
according to law to the proper Court, and 
Maclood C. J. stated : 

“It certainly cannot be said that an appeal to the 
High Court against an order in a dharkast is an 
application in accordance with law to the proper 
Court for exMution. The High Court is not a Court 
whose duty it is to execute decrees passed by the 
lower Courts.” 


1. (’22) 9 A. I. K. 1922 Mad. 79 : 45 Mad. 466 : 70 
1. C. 324, Kuppuswami Chettiar v. Rajagopala 
Aiyar, 

2. ('26) 13 A. I. R. 1926 Alad. 1178 ; 50 Mad, 49 : 
98 I.C. 156, Krishna Pattar v. Scetbarama Pattar. 

3. ( 23) 10 A. I. R, 1923 Rom. 431 : 47 Bom, 783 : 
73 I. C. 1030, Govinddas Rajaramdas v. Ganpat- 
das Narotanidas. 


This view was accepted by the High Court in 
the judgment under appeal, but their Lord- 
ships think that it is fallacious. Under s, 107, 
Civil P. G., an appeal Court has the same 
powers, and is required to perform, as nearly 
as may be, the same duties as are conferred 
and imposed by the Code on Courts of origi. 
nal jurisdiction. Where an application for 
execution is dismissed by the lower Court, the 
appeal Court is the proper and indeed the 
only Court which can then execute the decree. 
No doubt in practice a High Court does not 
itself generally execute the decrees of lower 
Courts; normally it remands the case to the 
lower Court with directions to execute accord- 
ing to law on the basis of the High Court’s 
decision; but in a proper case the High Court 
would no doubt execute the decree or order 
itself. In their Lordships’ view there can be| 
no doubt that the High Court of Madras waa^ 
the Court whose duty it was to execute thej 
decree of 3rd November 1934 in the manner! 
asked for in E. P.No. 418 of 1934, if such man.| 
ner were legal, after the attachment had been 
raised by the lower Court. The appellant 
therefore has brought himself within para. 5 
of Art. 182 and his petition No. 72 of 1940 
being presented within three years of the 
order of the High Court finally disposing of 
the Execution Petition no. 418 of 1934 is in 
time. Their Lordships will therefore humbly 
advise His Majesty that this appeal should be 
allowed and that the matter should be remit- 
ted to the High Court of Madras with direc- 
tions that the Execution Petition no. 72 is 
within time and should be dealt with accord- 
ing to law. The respondents must pay the 
costs to date of Execution petition No, 72 of 
1940 including the costs of this appeal. 

Q.N, Appeal allowed. 

Solicitors for Appellant — Lainhert <£ White, 

Solicitors for Respondents — 

Hy. S. L. Polak <t Co, 
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(From Madras) 

30th July 1945 

Lord Porter, Lord Goddard, Sir 
Madhavan Nair and Sir John 

Beaumont 

Sri Baja Bommadevara Naganna 
Naidu Bahadur Zajnindar Garu — 
Appellajit 

V. 

Sri Baja Boijwiadevara Venkatrayulu 
Naidu Bahad^ir Zaynindar Gaim and 
another — 

Privy Council Appeal No. 8 of 1942. 

(a) Civil P. C. (1908), O. 21, R. 90 — Require- 
ments to be proved for setting aside sale under^ 
indicated — Nature of proof. 
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In order to set aside a sale under O. 21, R. 90, it 
should be proved that there was material irregula- 
rity or fraud in publishing or conducting the sale, and 
that the applicant had sustained substantial injury by 
reason of such irregularity or fraud. Mere irregu- 
larity or fraud in publishing or conducting the sale 
will not entitle the Court to set it aside, unless upon 
the facts proved the Court is satisfied that the appli- 
cant has sustained substantial injury by reason of 
such irregularity or fraud. Upon the language of 
the proviso to O. 21, R. 90, as it now stands, what 
is required is that the Court should be satisfied that 
the applicant has suffered substantial injury by 
reason of material irregularity or fraud, and if the 
Court is so satisfied from the facts proved then the 
applicant may be said to have discharged his 
burden. This burden may be discharged not only 
by direct evidence connecting the material irregu- 
larity or fraud with the substantial injury, but also 
by circumstantial evidence, that is evidence from 
which a reasonable inference may be drawn that the 
substantial injury was the result of the material 
irregularity or fraud : (’35) 22 A. I. R. 1935 Mad. 
459 and (’33)20 A.I.R. 1933 All. 747, Approved-, 21 
Cal. 66 (P.C.), Ref, [P 179 C 2; P 180 C 1 1 

C. P. C. — 

(■44) Chitaley, 0. 21, R. 90, N. 2 Pt. 18; N. 40. 

Pts. 1, 10. 

(’41) Mulla, Page 891, Note “Substantial injury;” 

Page 893, Pts. (q), (r), (u). 

(b) Civil P, C. (1908), O. 21, Rr. 90 and 66 — 
Estate paying revenue— No separate revenue 
fixed on portion of estate sold — Omission to 
mention revenue in sale proclamation is not 
material irregularity. 

■ • No doubt omission to state in the sale proclama- 
tion the revenue on an estate or part of an estate 
paying revenue to the Government, as required by 
0. 21, R. 66 (2) (b), where it is possible to state the 
amount accurately or even approximately, is a 
material irregularity within the meaning of 0.21, 
R. 90. But where the property sold is a portion of 
the estate upon which no separate revenue has been 
fixed, the omission to state in the sale proclamation 
the revenue payable on the portion of the estate sold 
does not amount to material irregularity, within the 
meaning of 0. 21, R. 90. [P 180 C 2; P 181 C 1] 
C. P. C. 

(’44) Chitaley, 0. 21, R. 90, N. 18; O. 21, R. 66, 

N. 10. 

(•41) Mulla, Page 886, Pt. (k). 

(c) Civil P, C. (1908), O. 21, Rr. 54, 67 and 90 

— Collector’s office and District Judge’s Court 
situate in same compound— Copy of sale procla- 
mation affixed in District Judge’s Court Sale 

widely advertised — Omission to affix copy of 
sale proclamation in Collector’s office is not 
material irregularity. 

Ordinarily, the omission to affix the sale procla- 
mation in the Collector’s office as prescribed in 0.21, 
R. 64 read with R. 67 would indeed be a material 
irregularity as it is a non-compliance with the pro- 
cedure prescribed by law, but where the Collector’s 
office and the District Judge’s Court are situated in 
the same compound and a copy of the proclamation 
was duly affixed in the District Judge’s Court and 
the sale is widely advertised in various daily papers, 
the omission to affix a copy of the sale proclamation 
in the collector’s office can hardly be called material 
irregularity, the object of the rule requiring affixture 
of the sale proclamation in the Collector’s office being 
to give sufficient publicity to the sale. [P 181 C 11 
C. P. C. 

9: 15; 0. 21 R. 54. 

N. 10; O. 21, R. 67. N. 4. 

(’41) Mulla page 887 pt. (t). 
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S, P. Khanihatta — for Appellant. 

C. S. RetvcasUe and P. V. Siibba Row 

for Respondents. 

Sir Madhavan Nair. — This appeal 

arises out of an application by the appellant 
who is a judgment-debtor to set aside a court 
sale of six items of property belonging to him 
which were sold in execution of the decree in 
Original Suit No. 38 of 1919 in the Court of 
the Subordinate Judge of Ellore, obtained 
against him by respondent!, the decree holder. 
This appeal relates only to three items of the 
properties; these being items 4, 5 and 6, 
specified in the sale proclamation. At the sale 
the properties were purchased by the decree- 
holder himself. The application to set aside 
the sale was made under 0. 21, R. 9o. Civil 
P. C.^,^ which empowers the Court to set aside a 
sale on the ground of material irregularity 
or fraud in publishing or conducting it.” This 
power of the Court is subject to the proviso 

that no such sale be set aside on the ground 
of irregularity or fraud unless upon the facts 
proved the Court is satisfied that the appellant 
has sustained substantial injury by reason 
of such irregularity or fraud.” 

The subordinate Judge of Ellore to whom 
the application had been made, set aside the 
sale on the grounds that the sale proclama- 
tion did not mention the revenue assessed on 
the properties as required by o. 21, R. 66 (2) (b), 
and that the sale proclamation was not publi- 
shed in the Collector’s office as required by 
O. 21, R. 54, read with R. 67, Civil P. 0.; and 
that as a result of these irregularities the 
appellant had suffered substantial injury in 
that the sale prices were unreasonably low. 
The High Court of Madras reversed this deci- 
sion by its order dated 23rd January 1940, 
bolding that in the circumstances of the case 
the omission to mention the Government re- 
venue was not a material irregularity ; and 
that the failure to affix the sale proclamation 
in the Collector’s office, though it was an 
irregularity, caused no substantial injury to 
the appellant. This appeal has been brought 
against the above decision of the High Court. 
Besides the irregularities referred to, the ap- 
pellant had alleged also fraud in his petition, 
but both the Courts in India have found that 
no fraud had been committed. 

The question for determination in this 
appeal is whether or not the appellant is enti- 
tled to set aside the court sale by reason of 
the above mentioned irregularities. 

In order to set aside a sale under o, 21 , 

R. 90, it should be proved (l) that there was 
material irregularity or fraud in publishing 
or conducting the sale, and ( 2 ) that the appli. 
cant had sustained sul^tantial injury by 
reason of such irregularity or fraud. Mere 
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irregularity or fraud in publishing or conduct- 
ling the sale will not entitle the Court to set it 
iaside, unless upon the facts proved the Court 
'ifj satisfied that the applicant has sustained 
substantial injury by reason of such irregula- 
rity or fraud. The words in the proviso 
“unless upon the facts proved, the Court is 
satisfied'’ have been substituted in the present 
Code for the words “unless the applicant 
proves to the satisfaction of the Court” in the 
proviso to s. 311 of the Code of 1882. In the 
course of the arguments the question was 
raised in connexion with the High Court’s 
observation “Nor is there any evidence to 
connect this irregularity (failure to afifix the 
notice in the Collector’s office) with any defect 
in price,” as to whether the substantial injury 
sustained by the applicant by reason of the 
material irregularity or fraud complained of 
could be proved only by “direct evidence” as 
stated in the judgment of the Board in 20 

1. A. 176^ or if it could be proved also by evi- 
dence from which it might be reasonably 
inferred that the substantial injury was the 
result of the material irregularity or fraud. 
It appears to their Lordships that upon the 
language of the proviso as it now stands, 
what is required is that the Court should be 
[satisfied that the applicant has suffered sub- 
jstantial injury by reason of material irregula- 
rity or fraud, and if the Court is so satisfied 
from the facts proved then the applicant may 
be said to have discharged his burden. Their 
Lordships think that this burden may be 
[discharged not only by direct evidence con- 
[necting the material irregularity or fraud 
[with the substantial injury, but also by cir- 
[cumstantial evidence, that is evidence from 
•which a reasonable inference may bo drawn 
jthat the substantial injury was the result of 
[the material irregularity or fraud, as pointed 
out in A. I. R. 1935 Mad. 459''^ where all the 
relevant decisions have been considered. The 
Madras and Calcutta High Courts have always 
been of this opinion. Sir Dinshaw Mullah 
says in his commentary on the rule that the 
amendment of the language of the proviso 
was made to give effect to the Madras and 
Calcutta decisions. The High Court of Allaha- 
bad which followed the rigid construction has 
now adopted the new rule: see 55 ALL. 182.® 

Turning now to the essential facts of the 

case, the appellant is the proprietor of the 

North West Vallur estate consisting of alxjut 

34 villages in Kistna and West Godavari dis- 

tricts payin g an annual peshkash (revenue) of 

r (*94) 21 Cal 66 : 20 I. A, 176 : 6 Sar. 324 (P.C.), 
Tadsnduck Rasul Khan v. Ahmad Husain. 

2. (’35j 22 A. I. R. 1935 Mad, 459 : 167 I. C. 251, 
Ratnasesha Iyer v. Ramanujaohnriar. 

3. (*3,3) 20 A.I.R. 1933 All. 747 : 55 All. 182 : 147 
I. C. 844, Rnjendra Bohari Lnl v. Qulzari Lai. 


Rs. 42,000. Respondent 1 is his brother. In 
the partition of the main estate between him- 
self and his brother, the appellant got 20 vil- 
lages as his share and he has since purchased 
14 villages in the two districts for which he 
had borrowed considerable sums of money. As 
he had failed to discharge those debts his ere. 
ditors brought suits against him and obtained 
decrees. In enforcement of the decree ob- 
tained by respondent 1 in the partition suit 
(original Suit No. 38 of 1919) for about Rs. 46,000 
he brought the properties in dispute for sale 
and, as mentioned before, purchased them 
himself. The first irregularity alleged is the 
failure to mention in the sale proclamation 
the revenue assessed on the properties as re- 
quired by O. 21, R. 66 (2) (b). This rule lays 
down that the proclamation for sale shall 
specify 

“as fairly and accurately as possible” “the revenueas- 
sessedupon the estate or part of the estate where the 
property to be sold is an interest in an estate or part 
of an estate paying revenue to the Government.” 

The allegation that the revenue due on each 
of the properties has not been specified is not 
denied by respondent 1 bis case being that in 
those cases where the proclamations do not 
specify the revenue payable it was impossible 
in the circumstances of the cose to specify the 
revenue as the revenue duo on the properties 
had not been separately fixed. The learned 
Judges of the High Court state in their 
judgment: 

“ So far as wo can ascertain in all these sales 
wherever tho proclamations do not specify the re- 
venue payable, tho property to bo sold consists of 
either a village or part of a village with reference to 
which no one can say with any certainty what would 
have been the proportionate peshkash payable if and 
when the procedure laid down for the separate 
registry of those portions is carried out.” 

It is not disputed that no steps had been 
taken to effect separate registration of tho 
properties and their separate Assessment by 
resorting to the procedure prescribed by law. 
The learned Judges point out that even in the 
case of whole villages put up for sale (as in 
the connected o. M.A. 378 before them) where 
a rough approximation of the revenue might 
ixjssibly have been made they found three 
different estimates of the proportionate pesh- 
kush in the evidence varying to a very con- 
siderable extent. It would seem that the 
appellant himself who stated that the pesh- 
kush for a group of villages in another con- 
nected 0. M. A. was a certain amount was 
unable to say how much was due on each 
village. Their Lordships have no doubt that 
omission to state the revenue on an estate or 
part of an estate paying revenue to the Gov- 
ernment, where it is possible to state the 
amount accurately or even approximately, is 
a material irregularity within the meaning of 
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ithe rule, but in their view the rule can have 
no application to a case like the present in 
which the property sold is a portion of an 
estate upon which no separate revenue has 
been fixed. They agree with the High Court 
in holding that in the circumstances of the 
present case the failure of the decree-holder 
to state the revenue payable on the lands ' 
cannot be treated as a material irregularity. 
IThe question whether it has been proved that 
the appellant has sustained any substantial 
injury by reason of the irregularity does not 
therefore arise for consideration. 

The next irregularity alleged is the omission 
to affix the sale proclamation in the Col- 
lector’s office as prescribed in O. 2i, R. 54 read 
with R. 67, Civil P. C. Ordinarily, the omis- 
sion to affix the proclamation in the Col. 
lector’s office would indeed be a material 
irregularity as it is a non-compliance with 
the procedure prescribed by law, but in the 
circumstances of the present case the breach 
of the rule can hardly be called a material 
irregularity. It is stated in the judgment of 
the High Court that the Collector’s office and 
the District Judge’s Court are situated in the 
same compound and it is not denied that a 
copy of the proclamation was duly affixed in 
the District Judge’s Court. Further, evidence 
shows that the sale was widely advertised in 
various daily papers. The object of the rule 
requiring affixture of the sale proclamation 
m the Collector’s office is to give sufficient 
publicity to the sale, where such publicity has 
been given to the sale as in the present case 
the irregularity complained of can hardly 
amount to a material irregularity. Assuming * 
however that the omission amounts to a ' 
material irregularity, it has not been proved ' 
by evidence direct or circumstantial that the ] 
inadequate price which the properties fetched 1 
at the sale as found by the Subordinate Judge, ' 
was by reason of this irregularity. Their I 
Dordships have been taken through the mate- ' 
rial portions of the evidence bearing on the ^ 
point but are not satisfied that the defect in ^ 
price could be attributed to this irregularity ® 
For the above reasons their Lordships would ? 
humbly advise His Majesty that the appeal ® 
fails and should be dismissed with the costs ° 

of respondent 1. 

Appeal dismissed, 

SoUoitore for Appellant — Lambert <& White. ^ 

Solicitors for Respondents 3 

Sy. S. L. Poldk d Cot O 
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(From Jamaica) 

6th June 1945 

Lord Porter, Lord Goddard, Sir 
Madhavan Nair and Sir John 

Beaumont 

Harold White — Appellant 


The King, 

Privy Council Appeal No. 80 of 1944. 

Criminal trial — Murder case— Confession how 
far reliable should be scrutinised. 

Confessions are not always true, and that tbov 
must be checked, more particularly in a murder 
case, in the light of the whole of the evidence on 
the record in order to see if they carry conviction. 
It would be dangerous in the extreme to act on a 
confession put into the mouth of the accused by a 
witness, having a motive for implicating some one. 
and uncorroborated from any other source. 

7 P ^ 1 rr . . [P 184 C 1] 

Frank Oahan — for Appellant. 

5. A. Kyffin — for the King. 

Sir John Beaumont. — This is an appeal 
by special leave from the judgment of the 
Court of Appeal at Jamaica, dated 6th Janu. 
ary 1944, dismissing the appellant’s appeal on 
his conviction before Watts J. and a jury at 
Sav-la-Mar on the Northern Circuit for the 
Parish of Westmoreland, Jamaica, on 26th 

November 1943, for the murder of Lamton 
Woolcoek on 2nd September 1943 . 

The appellant was arraigned on indictment 
before Watts J. with the murder, on 2 nd 
sepffimber 1943, of Lamton Woolcoek in the . 
Parish of Westmoreland. He pleaded "Not 
C:^uiUy and a jury of 12 men was sworn to 
try the case. The trial proceeded from 22nd 
to 26th November 1943 . when the appellant 
was found guilty and convicted and sentenced 
to death. He appealed to the Court of Appeal 
in Jamaica, and on 6th January 1944 , his 
appeal was dismissed without any reasons 
- being given by the Court. At the conclusion 
of the argument, before this Board their 
Lordships announced that they would humbly 
advise His Majesty that the appeal should be 
aUowed and the conviction quashed, and that 
they would state their reasons in writing at 
a later date. This they proceed to do. 

According to the evidence of the widow of 
the murdered man, he left his house, in ac- 
cordance with his usual custom, at about 
3.30 p. m. on 2nd September to go to a piece 
of land called Confusion” on which he grew 
cocoanuts and kept cattle, and which was 
rather less than half-a-mile from his house. 
Ine deceased usually returned to his home at 
arout 6 P.M. and when he did not come on 
the day in question his wife went to look for 
him, and at about 6.46 P.M. she found his 
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cload body lying on ‘‘Confusion.’* From the 
wounds on the body, which included 7 incised 
wounds, it is obvious that the man had been 
brutally murdered. This evidence has been 
accepted by both parties and makes it clear 
that the murder must have been committed 
at some time between 3.45 P.M. and 5.45 P.M. . 
on 2nd Septt'mber. 

There were found close to the body 2 
machettes or cutlasses, one of which (Ex. l) 
was stained with human blood and was iden- 
tided as having belonged to the deceased. 
'I’hc other (Ex. 4) was identified by a witness 
— Distin— who will be referred to more parti- 
cnlarly later, as belonging to the accused, 
’rhore were also found, on the next day, close 
to where the body lay, the husks of 26 cocoa- 
nuts of a kind similar to those grown by the 
deceased. 

The principal witness for the Crown was 
one, Clifton Williams, aged about 21, appren- 
ticed to a tailor at Sheffield, who stated that 
he saw the accused at about 7 P. M. on 1st 
September, when the accused asked him to 
sell 25 cocoanuts for him. For certain reasons 
the accused said he would not carry the co- 
coanuts to Sheffield Square where Williams 
worked, but would carry them to the Spring- 
vale crossroads, and the two men arranged to 
meet there about the same time the following 
evening, Williams said that on the next day, 
about 1 P. M., he saw the accused on a track 
leading from Spriugvale to Sheffield not very 
far from "Confusion,” and that he was run- 
ning with a machette in his hand. Later that 
evening, that is, on the day of the murder, 
Williams said that he went to the place 
where the accused and he were to meet at 
about 7 P. Al. and found the accused in a 
cemetery behind a tree. The accused told him 
he had brought the cocoanuts which proved 
to number 26 husked nuts. Williams put the 
cocoanuts into a basket, took them to Sheffield, 
and sold them to Mrs. Alice Campbell for a 
sum of 3s. Ho returned with the money and 
lianded it over to the accused who gave him 
od. and said to him, "I got in a trouble to 
fart, for I kill somebody.” On being asked by 
the witness, “Who you kill man?” the accused 
said "Then you nuh hear?" to which the wit- 
ness replied, "Oh, Lammio” meaning the de- 
ceased, of whoso death he had heard earlier 
that evening. The witness then said that the 
appellant said that he was going to have the 
last time with Winnie, and made a threat as 
to what he would do if he heard anybody say 
anything or ask about it. 

It is necessary to notice the evidence of 
some other important witnesses. Amos Smith, 
a Police Constable, who was on duty in 
Sheffield Square on 2nd September said that 


around 5 minutes past 3 P. M. he saw the 
accused at Sheffield Square wearing khaki 
pants and a khaki shirt. The accused left the 
Square and about half an hour later came 
back wearing white trousers and a print shirt. 
The accused and a witness— Winifred Barrett 

have explained why the accused changed 

his clothes. Smith then continues: “I left 
him about half-past four, pretty near 5 o’clock 
and went home.” This evidence seems to 
suggest that the witness had seen the accused 
in the Square from 3.30 until the witness left 
at near 5 o’clock and, if that evidence is true, 
it is clear that the accused could not have 
committed the murder. In his summing up 
the learned Judge told the jury that Smith 
said he saw the accused at half- past 3 and 
last saw him from 4.30 to 5 P.M., leaving the 
jury to infer that during the vital period from 
half-past 3 to 5 P.M. the accused was not seen 
by the witness. Their Lordships think that 
this is not the effect of the evidence which 
does not suggest that the accused left the 
Square after 3.30 and whilst the witness was 
present. The learned Judge failed to point out 
to the jury that Smith as a police constable 
w'as a man whose duties would require him 
to appreciate the importance of noting times 
correctly and that as a witness for the prose- 
cution his evidence could not be lightly dis- 
regarded, nor did he allude to the difficulties 
in the way of holding that the accused could 
have left the Square and committed the 
murder between 3.30 and 5 P.M. Sheffield 
Square is about half-an-hour’s walk from 
'Confusion,* and it would have been neces- 
sary for the accused to get to ‘Confusion, 
to murder the deceased, collect and husk 26 
cocoanuts, take them to and conceal them in, 
the cemetery where he is said to have met 
Williams later (since he could not have re- 
moved the cocoanuts after the alarm as to 
the murder had been given and people collec- 
ted on the site), wash away the blood which 
the murdoroc must almost certainly have got 
on to his hands and clothes, and then return 
to the Square without any witness having 
observed him performing any one of these 
operations. Moreover, it would be strange if 
the accused, a local man, minded to steal the 
deceased’s cocoanuts, should have effected his 
purpose at a time when the deceased, accord- 
ing to the evidence of his widow, was in the 
habit of being on 'Confusion.' If it be sug- 
gested that the theft may have taken place 
earlier in the day, then the difficulty arises 
that no reason is shown for the accused's 
return to 'Confusion' in the afternoon when 
the murder must have been committed. 

The next witness to notice is the deteoUve 
— Woolaston. He said that he found two 
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macbettes (Exs. 1 and 4) on ‘Confusion’; that 
he asked the accused if he had a machette; 
and he said he had but had loaned it to his 
cousin Volney White. The witness sent foi’ 
the machette and recovered it from Volney 
W^hite and that machette, which is Ex. 7, the 
accused claims to be his only machette. 
According to Woolaston it is more worn than 
Ex. 4. Woolaston also collected some clothes 
at the house of the accused and sent them to 
the pathologist, whose certificate stated that 
no human blood was found upon them. This 
fact is ignored by the learned Judge in his 
charge to the jury, though there M'ere two 
pools of blood by the body, and it would have 
been very difficult for the murderer to have 
avoided getting some blood on his clothes. 

The next witness is Distin who identified 
Ex. 4, as being the machette belonging to the 
accused. He said that the accused had often 
come to his tannery with this machett-e, which 
he recognised because it had a broken handle 
and because it was much worn, its length 
being reduced. The learned Judge observed 
that Ex. 4 had a chip on the handle. It is 
most unfortunate that Ex. 7 was not put to 
this witness. His reasons for being able to 
distinguish with certainty Ex. 4 as being the 
machette of the accused are not convincing, 
and he might well have hesitated if he had 
been asked to explain why he was certain that 
Ex. 7 was not the machette of the accused. In 
his summing up the learned Judge asked the 
jury whether they thought Distin had come 
there with the deliberate object of deceiving 
them. This is a plain misdirection, since it is 
obvious that Distin may have been an honest 
witness who was mistaken in his identification 
of the machette. 

The next witness to notice is Cyril Gooden, 
a butcher, living at Sheffield and a friend of 
the accused. He said that he saw the accused 
on the 2nd September around 4 o’clock in the 
Square. This corroborates Smith’s evidence 
as to where the accused was at that time. The 
witness then says that he saw the accused on 
3rd September at the Chinese^hop. which is 
presumably in the Square, at about 10 o’clock 
in the morning. The accused complained that 
he and Gooden were unpopular because they 
had handed over a man named Clifford 
Williams to the police and that, because of 
this unpopularity, a detective bad searched 
his (the accused’s) house though the accused 
said he had done nothing. After some further 
conversation the witness alleged that he said 
to the accused : “Harold, I would like to know 
how soon Lammie got dead” and the accused 
replied “ Really, what happen, after I kill 
him I sorry for him.” Later that day witness 
again met the accused at Zada Blackwood’s 


house where they seem to have sung a hymn 
which, it is suggested, implies that the accused 
was guilty of the murder. Zada Blackwood 
was called by the accused and she said that 
the accused said that they were accusing him 
of having killed Woolcock but that be would 
“like to know or see the son of a bitch that 
kill Lamton.” 

The accused gave evidence on bis own 
behalf. He denied the whole of the evidence 
of Clifton Williams and the alleged conversa- 
tion with Gooden. 

The evidence discussed above is the most 
material in the case. The learned Judge in his 
summing up told the jury that it was a 
case of circumstantial evidence, and he ex- 
plained to them the nature of such evidence, 
and at the conclusion of his charge he told 
them that if they found any gaps in the chain 
of evidence placed before them then the pro- 
secution had failed to accomplish what it had 
undertaken to do, and the accused must be 
acquitted. But the learned Judge omitted to 
point out to the jury that the so-called chain 
consisted almost entirely of gaps. No one saw 
the accused going to Confusion before the 
discovery of the murder: no one saw him 
removing or husking cocoanuts on Confusion, 
no one saw him removing them to the place 
where be is said to have handed them over 
to Williams, and no one heard him threaten 
the deceased. The evidence of Williams, apart 
from the direct evidence of a confession is 
consistent with the accused having gone to 
‘Confusion’ on the morning of 2nd September, 
stolen 26 cocoanuts and concealed them in the 
cemetery to be handed to Williams later in 
the day, and that it was on his return from 
such an expedition that Williams saw him at 
1 P. M. Even if the accused’s machette was 
found on ‘Confusion,’ that would not establish 
his presence there at the crucial time. When 
the evidence is analysed the case appears to 
rest, not on circumstantial evidence, but on 
the direct evidence of the confessions alleged 
to have been made to Clifton Williams and 
Gooden. Gooden’s evidence as to the confes- 
sion is vague and confusing. Apparently, at 
one and the same time the accused was com- 
plaining that he w'as being wrongly suspected 
because of local enmity, and saying that he 
wished to know who had committed the 
murder, and then that he was sorry for the 
naan after he had killed him. The alleged 
confession to Clifton Williams is more detailed 
and is expressed in the sort of language which 
one might expect a man like the accused to 
use. But the learned Judge did not point out 
to the jury that Williams was in a dangerous 
position, since he had sold cocoanuts which 
appear to have been stolen from the deceased’s 
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land on the day of the murder, and ho there, 
fore had a strong motive for implicating 
someone else in the murder. The jury should 
have been warned that it would be dangerous 
in the extreme to act on a confession put into 
the mouth of the accused by a witness so 
situated and uncorroborated from any other 
Hourco. Their Lordships would observe further 
that even if the statements attributed to the 
accused by Williams and Gooden were in fact 
made, they seem to be the boastings of a vain 
and foolish man anxious to acquire notoriety 
by claiming responsibility for a murder which 
had excited much local interest, rather than 
serious conh‘ssions of guilt. Neither statement 
explains how, why or when the murder was 
committed, or mentions a single fact which 
would have been within the special knowledge 
jof the murderer. The jury should have been 
|cautioned that confessions are notalw’ays true, 
|and that they must bo checked, more parti- 
cularly in a murder case, in the light of the 
whole of the evidence on the record in order 
.to SCO if they carry conviction. The jury were 
given no guidance of this nature. 

There is one other matter to be noticed 
which, indeed, Mr. Gahan in his argument on 
the appeal placed in the forefront of his case, 
and that is that questions as to his character 
were improi')erly put to the accused. Under 
the Jamaica Evidence Law, 1938, Chap. 468, 
H. 9, an accused ]X)rson is a competent witness 
in his own defence, but snb-s. (f| provides 
that he shall not be asked any quostiou 
tending to show that he is of bad char- 
acter except in circumstances which do 
not arise in this case. In the course of his 
examination, counsel for the Crown put it to 
tiio accused that ho lived by stealing. This 
(luestiou had no relevance to the case and 
was apparently made in order to suggest that 
the accused was a man of bad character and, 
therefore, likely to be guilty of the offence 
charged, and the question was obviously most 
improper. It is to be observed, how'ever, that 
the question was quite general ; no objection 
was taken to it by counsel for the accused, 
and the point does not seem to have been 
pressed. If, apart from this matter, the evi- 
donee for tiio Crown had been so cogent that 
the board felt that any jury would have been 
bound to convict, and that no injustice had 
boon done by the putting of this improper 
question, they might have thought it unneces- 
sary to interfere. The Court of Appeal in 
Jamaica, under s. IG, sub-s. (i). Court of 
Appeal Law, is empowered to adopt such a 
course. In view, however, of the weakness of 
the evidence in this case it is impossible to 
ho confident that the jury were not in any 
way influenced by this question. However, 
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apart altogether from this difficulty, their 
Lordships are of opinion that in view of the 
errors and omissions in the summing up the 
case of the accused was never properly put 
to the jury and their minds were never directed 
to the real issues in the case. In these circum- 
stances their Lordships are clearly of the 
opinion that the conviction cannot stand, and 
as already stated have humbly advised His 
Majesty that this appeal should be allowed 
and the conviction and sentence quashed. 

R.K. Appeal allowed. 

Solicitors for Appellant — Oard Lyell Co. 

SoUcitora for the King — BurchelU. 
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( From Gibraltar ) 

19th July 1945 

Lords Roche, Porter, Merriman, 
Goddard and Jdstice Maokinnon 

In tile matter oj the Ship “Sidt Ifni'* 

Angel Saavedra Rios, Master and another 

— Appellants 

v. 

His Majesty's Attorney-General and 
Proctor for Gibraltar — Respondent. 

Privy Council Appeal No. 69 of 1943. 

(a) Prize Court — Reasonable ground for sus- 
picion is sufficient — Claimants must prove by 
positive evidence that captor's suspicions are 
unfounded. 

It is sufficient in prize law for captors seeking con- 
demnation by the Prize Court of seized property to 
establish that there is reasonable ground for suspi- 
cion that the property is subject to be condemn^. 
The claimants whose property has been seized must 
show to the satisfaction of the Court by affirmative 
evidence amounting to positive proof that the reason- 
able suspicion is unfounded : (’44) 31 A. I. R. 1944 
P. C. 60, Foil; (1918) A. C. 148, Ref. (P 186 C 9; 

P 187 C 1] 

(b) Prize Court — Vessel bound for neutral 
port — Consignment to order — Contraband is 
liable to capture. 

Conditional contraband should bo liable to capture 
on board a vessel bound for a neutral port if the 
goods wore consigned to order or if the ship’s papers 
did not show who the consignee was ; (1918) A. C, 
461. Ref. [P 187 C 1] 

(c) Prize Court — Neutral ship — Knowledge 

by shipowner that cargo is contraband — Posi- 
tive evidence cannot be proved It can be in- 

ferred from his omission to make enquiries. 

Positive evidenco of knowledge cannot be produced. 
It is enough even in the case of a neutral ship if the 
shipowner has knowledge that the cargo is contra- 
band destined to nn ultimate enemy destination. 
Knowledge of this destination may bo inferred if the 
shipowner knowing facts which would cause a 
reasonable person to suspect the intended destina- 
tion, refrains from making enquiries : (1918) C. 
412. Ref. [P 187 C 2] 

The Solicitor Qenercl — for Appellants. 

Kenneth Diplock — for Respondent. 

Lord Roohe. — This is au appeal by the 
master and ownei's of the Spaui^ ship "Sidi 
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Ifni’* from a judgment of the Supreme Court 
of Gibralter, Admiralty Jurisdiction, sitting 
in Prize, dated 29th June 1943, in so far as it 
pronounced that ship to be liable to confisca- 
tion upon the ground that she was carrying a 
cargo of contraband upon a voyage from 
Malaga to Valencia, Spain, and condemned 
her as good and lawful prize. By the same 
judgment, the cargo laden upon the “ Sidi 
Ifni” during this voyage, namely, 269 tons of 
lemons, was also pronounced to have been 
contraband and to have had an enemy owner- 
ship or destination and as such or otherwise 
subject and liable to confiscation, and was 
also (fondemned as good and lawful prize. No 
appeal has been entered by any claimant in 
respect of the cargo and, accordingly, the 
only question in the present appeal is as to 
whether upon the facts and in the circum- 
stances the ship was rightly condemned as 
good and lawful prize. 

The “Sidi Ifni” is a Spanish ship which was 
at all material times owned by the second- 
named appellants who are a company incor- 
porated with limited liability under the laws 
of Spain. The first-named appellant is a Spa- 
nish subject and was at all material times 
Master of the ship. At all material times, 
the appellant company was specified as a per- 
son to be deemed an enemy for the purposes 
of the Trading with the Enemy Act, 1939, by 
orders made by the Board of Trade under 
sub-s. (2) of s. 2 of that Act. On 3rd December 
1942, the “Sidi Ifni” sailed from the Port of 
Malaga, Spain, upon a voyage to the port of 
Valencia, Spain, with a cargo of S977 cases of 
lemons of a net weight of 269 tons. She was 
not provided with a Ship Navicert valid for 
this or any voyage, and the cargo was not 
covered by any valid Cargo Navicert. On 4 th 
December 1942, the “Sidi Ifni”, while in the 
course of her voyage was intercepted and 
diverted to the port of Gibraltar and on 9th 
December 1942 she and her cargo were seized 
as Prize by the Detaining Officer, Gibraltar. 
Upon the same date, a Writ of Summons was 
issued by the respondent in the Supreme 
Court of Gibraltar, Admiralty Jurisdiction, in 
Prize, against the ship and cargo for condem- 
nation as good and lawful prize, and was 
duly served. On 7th January 1943 an appear- 
ance was entered on behalf of the appellant 
company as owners of the ship; but no ap- 
pearance was entered on behalf of any person 
purporting to be the owner of or otherwise in- 
terested in the cargo. 

By their claim dated I8th February 1943, 
the appellant company claimed the release of 
the ship, and consequential relief, alleging as 
the grounds of their said claim, that the ship 
was under contract to carry the lemons from 
1945 K/24 
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the Port of Malaga to the Port of Valencia 
for account of the Sindicato Nacional de Fru- 
tos y Productos Horticolas, an official body of 
the Spanish Government, and that at the 
time of the capture of the ship there were no 
contraband goods on board and that no 
enemy of Great Britain had, at the time of 
the capture or at any other material time, 
any share, right, title or interest in the said 
ship o'r the cargo therein or any part thereof. 
This claim came on for hearing before the 
Chief Justice of the Supreme Court of Gibral- 
tar, Admiralty Jurisdiction, sitting in Prize, 
on 24th and 25th June 1943, when the appel- 
lant company appeared and were represented 
by counsel, but the owners of the cargo did 
not appear and were not represented. 

The Ship’s Roll and Deck Log which were 
found on board the "Sidi Ifni” at the date of 
her seizure and which covered a period from 
4th February 1940, disclosed the following 
facts : (a)* that upon no previous occasion had 
the “Sidi Ifni” carried any cargo of fruit or 
fruit pulp to any port of discharge in Spain; 
but that she had made some 30 voyages car. 
rying such cargoes from Spanish ports to ports 
of discharge in southern Prance; namely — 
Sete, Port Vendres and Marseilles; (b) that 
from 8th March to lith May 1941, the “Sidi 
Ifni” was exclusively engaged in carrying 
oranges from Spanish ports to Sete and re- 
turning either in ballast or with cargoes of 
nitrates; (c) that during the fruit shipping 
season of 1941-42, namely, from 27th Novem- 
ber 1941 to 13th May 1942 the “Sidi Ifni” was 
exclusively engaged in carrying fruit from 
Spanish ports to Sete, Port Vendres and Mar. 
seilles and returning generally in ballast ; 
(d) that upon six voyages while carrying fruit 
or fruit pulp from a Spanish port to a French 
port, the ‘Sidi Ifni” called at an intermedi- 
ate port in Spain; the purpose of such calls, 
in at least three cases, was to take on bun- 
kers; (e) that between the close of the fruit 
shipping season of 1940. 4i and the opening of 
the fruit shipping season of 1941-42, with the 
exception of one cargo of tiles, two of maize 
and one general cargo, the “Sidi Ifni” was 
exclusively engaged in carrying either cargoes 
of pulp from Cartegena to Port Vendres, or 
cargoes of pyrites from Malaga to Valencia ; 
(f) that after the close of the fruit shipping 
season of 1941-42, the “Sidi Ifni” carried three 
cargoes of ore (celestite) from Motril to Valen- 
cia and made one voyage to Sete in ballast, 
returning to Valencia with a cargo of sulphate 
of ammonia. 

With the Ship Papers, which were on board 
the “Sidi Ifni” at the date of her seizure, 
there was also found a letter addressed by the 
Master to the Orange National Syndicate 
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dated 29th December 1941 , in the following 

terms : 

"Dear Sirs, 

Tbe undersigned, Master of the Spanish vessel 
‘Sidi Ifni’ wbo has undertaken to load oranges 
destined for Germany -via Sete for account of tbe 
Syndicate, hereby guarantees to be able to take 
bunkers at Barcelona for the present voyage, mak- 
ing himself responsible for all damages sustained by 
the cargo in the event of being unable to get said 
bunkers. 

Yours truly, 

(Signed) Angel Saavesra.” 

The bill of lading issued in respect of the 
cargo was stated to be issued in Malaga, was 
dated 3rd December 1942, was made out in 
the name of one A. Munoz Palomo as shipper 
and also named him as consignee. Freight 
was expressed to be payable in Malaga but no 
figure of the amount of the freight or the rate 
at which it was payable was inserted on the 
bill of lading. The ships agent at Malaga 
and Valencia for the purposes of the voyage 
in the course of which the "Sidi Ifni” was 
seized w'as a company known as Baquera, 
Kusche and Martin Sociedad Anonima (Baku- 
mar). This company had been suggested as 
agent by Munoz Palomo, and was at all 
material times six.'Cified by an order made by 
the Board of Trade under sub-s. ( 2 ) of S. 2, 
Trading with the Enemy Act, 1939, as a per- 
son deemed to be an enemy for the purposes 
of the Act. No witness was called on behalf 
of the appellant company to prove the ulti- 
mate destination of the cargo nor was it sug- 
gested that any inquiries had been made by 
that company to ascertain its destination. At 
the date of the voyage in question the manag- 
ing director of the appellant company was 
one Bau w’ho like his company was at all 
material times specified as a person to be 
deemed to be an enemy within the Trading 
with tbe Enemy Act, 1939. This gentleman 
was the person best in a position to speak as 
to the knowledge of the appellant company 
about the destination of the cargo but was not 
called as a witness. The only witness, apart 
from the Master, called on behalf of the ap- 
pellant company was Bartolome Obrador. 

Obrador was President of the company but 
had been absent from July 1942 to February 
1943, and therefore had no knowledge of the 
shipment in question. Indeed until the latter 
date according to his own evidence he was 
technical director only. From his and the 
Master’s evidence it appears that when seized 
in prize the vessel was under requisition to or 
at least on a voyage directed by a Syndicate 
which was a Government organisation. The 
previous voyages to French ports carrying 
fruit were said by this witness to have been 
undertaken whilst the ship was requisitioned 
by the Spanish Ministry of Industry and 


A. I. R, 

Commerce. He knew, however, that Valencia 
was used as a port of transhipment for cargo 
destined for Germany since in October 1941, 
he objected to carrying a cargo of copper 
pyrites to Valencia on the ground that it was 
contraband. As to tbe cargo carried on the 
voyage under consideration he and the Master 
both said that lemons were commonly carried 
from Malaga to Valencia for consumption 
there, but as to that as well as the rest of the 
voyages be appeared to have taken little in- 
terest and to have made no inquiries in res- 
pect of their object or the ultimate destination 
of the cargoes. Indeed though be and the 
Master denied any knowledge of the enemy 
destination of the lemons, Bakumar appear 
to have been accepted as agents for this voy- 
age without inquiry although they were known 
to be on the black list and although they were 
not the company’s ordinary agents. Moreover, 
the lemons on board at the time of seizure 
did not constitute a full cargo and no expla- 
nation was given as to the reason for shipping 
a part cargo if Valencia was the ultimate 
destination of the consignment. 

The Master on his part can hardly have 
been ignorant of the fact that the lemons 
may w'ell have been intended for enemy use, 
since he had previously carried oranges from 
Spain to southern French ports and on cer- 
tain of such voyages, of the number of which 
he professed himself ignorant, he had acted 
on the terms of the letter dated 29th Decern- 
her 1941, set out above which he referred to 
as containing "tbe usual Syndicate formula." 
Moreover the ship’s pa pel’s as has been already 
stated disclosed the fact that on five previous 
voyages with fruit to French ports calls had 
been made at intermediate Spanish ports and 
of those five tw’O at least were for the purpose 
of bunkering. The parties most interested in 
the cargo, viz., Bakumar and Munoz, were 
not called, nor was Bau, though its carriage 
must have been arranged through him. On 
this state of fact, the questions at issue before 
their Lordships and in the Supreme Court of 
Gibraltar were (l) Had the cargo an enemy 
destination and ( 2 ) Did the Owners know of 
it ? As to ( 1 ) the law’ applicable is not in doubt 
and has most recently been stated by their 
Lordships’ Board in (1944) A. c. 6.^ As their; 
Lordships point out in that case it is sufficient! 
in prize law for captors seeking condemnation, 
by the Prize Court of seized property to estab- 
lish that there is reasonable ground for suspicion 
that the property is subject to be condemned.! 
Tbe claimants whose property has been seized^ 
must show’ to the satisfaction of the Court byj 
affirmative evidence amounting to positive' 

1. (’44) 31 A.I.R. 1944 1\C. 60 : 1944 A. C. 6 : 215 
I.C. 1 (P.C.), In tbe matter of S.S., "Monte Contes.** 
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proof that the reasonable suspicion is unfoun- 
ded : see also (1918) A. C. 143.^ 

The lemons, it is true, were only conditional 
contraband and therefore it must be shown 
that if they should reach enemy destination, 
they would assist the warlike operations of 
the enemy. But under the existing circum- 
stances all foodstuffs of necessity fell into 
this category. Was there then reasonable 
ground for suspicion that the goods were like- 
ly to reach enemy territory, that is to say 
southern France in the present case. Their 
Lordships cannot doubt that there was such 
reasonable ground for suspicion when (a) 
the bill of lading was one in which the ship, 
per and consignee were the same person and 
in which no rate of freight was disclosed 
with the result that it did not constitute the 
•contract of carriage or disclose the terms 
upon which the goods were carried ; (b) 
there was no navicert for ship or cargo; (c) 
■the ship had been engaged in contraband tra. 
ffic from Spain to French ports since June 
1940 ; (d) no claim was made in the proceed, 
inga to the cargo of lemons and (e) Valencia 
has been established in at least one instance 
as a port of transhipment to enemy territory. 
(Further as to ( a) above their Lordships would 
point out that the Declaration of London as 
modified by the Order in Council of 29th Octo- 
ber 1914, provided that conditional contraband 
should be liable to capture on board a vessel 
bound for a neutral port if the goods were con- 
jsigned to order or if the ship’s papers did not 
show who the consignee was; see (1918) A.c. 461.^ 
In that case it was observed at page 470 that 

“the reason for not waiving the doctrine of conti- 
nuous voyage in the case of consignments to order 
can only have been that in the case of such consign- 
ments the shipper retains the control of the goods, 
and can alter their destination as his interest may 
dictate or circumstances may admit. This control 
may, however, be retained by the shipper, even if 
he consigns to a named person, provided that the 
consignee be bound to indorse or otherwise deal with 
the bill of lading as directed by the shipper.” 

In the present instance the shipper obviously 
retained control and the observations have 
even greater weight in a case such as this 
where the Declaration of London has no 
application. If then the evidence is sufficient 
to justify seizure of the cargo, is there also 
reasonable ground for suspicion that the 
owners were implicated ? All the facts set out 
above must have been known to someone in 
authority and in addition the company itself, 
Bau its managing director at the material 
time and the special agents appointed for the 
voyage were all on the black list. It is true 

2. (1918) 1918 A. C. 148: 87 L. J. P, 1 : 117 L. T. 

619. The “Hakan”. 

L. J, P. 57: 118 L. T. 
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that positive evidence of knowledge cannot 
be produced — it very seldom can — but it 
is enough even in the case of a neutral 
ship if the shipowner has knowledge that the 
cargo is contraband destined to an ultimate 
enemy destination, and knowledge ?of this 
destination may be inferred if the shipowner 
knowing facts which would cause a reason- 
able person to suspect the intended destination 
refrains from making inquiries: see (1918) 
A. c. 412.'* There remains however the ques- 
tion whether the owner of the ship has given 
proof sufficient to dissipate the suspicions 
rightly engendered and to entitle the ship to 
be released. The suspicions however are far 
from being wiped away in the present case. 
They are rather increased when it is remem- 
bered that there was no evidence oral or 
documentary as to the real contract of 
affreightment or terms of carriage and that 
no one was called to state the actual destina- 
tion or as to the proposed disposition of this 
part cargo or asked what arrangements were 
made in respect of these matters by those 
authorised to act for the ship. Munoz Palomo, 
Bau and Baquera, Kusche and Martin were 
the witnesses plainly required to clear up these 
matters. None of them were called nor was 
any explanation of their absence given. These 
considerations were those which weighed with 
the Chief Justice in the Supreme Court of 
Gibraltar and their Lordships agree with him 
in considering them conclusive of the case. A 
further argument was addressed to their 
Lordships by the Crown based upon the terms 
of paras. 2 and 3 (i) of the Reprisals Order 
which are as follows : 

“(2) Any vessel on her way to or from a port 
through which goods might reach or come from 
enemy territory or the enemy armed forces, not 
being provided with a Ship Navicert valid for the 
voyage on which she is engaged, shall, until the con- 
trary is established, be deemed to be carrying con- 
traband or goods of enemy origin or ownership, and 
shall be liable to seizure as prize ; provided that a 
vessel, other than a vessel which sailed from or has 
called at an enemy port, shall not be liable to seizure 
under the provisions of this Article unless she sailed 
from or could have called at a port at which she 
would, if fully qualified, have obtained a Ship 
Navicert. 

(3) Goods consigned to any port or place from 
which they might reach enemy territory or the 
enemy armed forces, and not covered by a valid 
Cargo Navicert or, in the case of goods shipped from 
a British or Allied port, by a Valid Export or Tran- 
shipment Licence, where such Licence is required, 
shall, until the contrary is established, be deemed to 
have an enemy destination.” 

As their Lordships think the ship was pro. 
perly condemned apart from the terms of this 
Order, they do not think it necessary to pro- 
nounce upon its effect. In accordance with 

4. (1918) 1918 A. C. 412 : 87 L.J.P. 94 : 118 L. T. 
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the views expressed above they will humbly 
advise Ilis Majesty that this appeal should be 
dismissed with costs. 

R.K. Appeal dismissed. 

Solicitors for Appellants — Slaughter d May. 
Solicitors for Respondent — Treasury Solicitor. 
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(From Jamaica) 

17th July 1945 

Lords Porter, Merriman and 
Goddard, Sir Madhavan Naiu 
AND Sir John Beaumont 

Olive French Marsh — Appellant 

V, 

Norman Leslie Fitz Morris Marsh — 

Respondent. 

Frivj Council Appeal No. 58 of 1943, 

(a) Husband and wife — Divorce — Intervener’s 
appeal pending — Husband dying — Marriage is 
dissolved when decree has been pronounced 
and widow loses status of wife. 

The fact that at the date of the death of the 
husband the intervener’s appeal was pending does 
not prevent the decree absolute operating so as to 
deprive the widow of her status as the wife of the 
deceased. The decree absolute dissolved the mar* 
riage from the moment it was pronounced and at 
the date when the appeal by the intervener abated 
it stood unreversed. The fact that neither spouse 
could remarry until the time for appealing had ex- 
pired in no way aflecls the full operation of the 
decree. It is a judgment in rem and unless and until 
a Court of Appeal reversed it, the marriage was for 
all purposes at an end. [P 189 C 1] 

(b) Divorce — Decree for — Intervention can 
be at anytime before decree is made absolute 
even beyond 6 months. 

That the intervention had not taken place within 
six months of thedecrcenisiis immaterial. Interven- 
tion can always take place at any time before the 
decree is made absolute. However, it is within the 
discretionary power of the Court to refuse the 
extension. [p 190 C 2] 

(c) Divorce — Decree for — If valid, subse- 
quent affidavits do not make it invalid. 

If the decree is valid the iiflidavit filed after it bad 
been made could not render it invalid ; if on the 
other hand the decree was inoflective as being made 
too soon it did not require an afliduvit to avoid it. 

[P 191 C 1] 

(d) Divorce— Intervention— Affidavit— Nature 

of. 

The afiidavit under R. 36 of the Rules framed 
under the Divorce Act must bo of someone pre- 
pared to swear of his own knowledge to some 
relevant fact, or at least one which sets out the sources 
of information and swears to a belief therein. 

[P 191 C 1] 

A. S. Connjns Carr and S. N. Bernstein— 

for Appellant. 

B. L. A. O'Malley — for Respondent, 

Lord Goddard.— On 1 2th Juno 1936, the 
respondent issued a writ in the Supremo Court 
of Judicature, Jamaica, claiming to bo the 
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only lawful brother, sole next of kin, and heir 
at law of Osmond Vincent Marsh, deceased, 
who died on 11th January 1936, intestate, and 
claiming administration of his estate. The writ 
was issued against the appellant because she 
had entered a caveat and had alleged that she 
was the widow of the deceased. The statement 
of claim denied the interest of the appellant 
and alleged thatshehad beendivorced by thede- 
ceased, a decree nisi obtained by him on lotb 
January 1933, having been made absolute on 
19th January 1934. By her defence the appellant 
disputed the validity of the decree absolute. 
Concisely stated the allegations set out in para. 3 
of the defence were that on 15tb January 1934 
one E. A. L. Hodge, pursuant to S. 19 of the 
Divorce Law of 1879 and R. 35 of the Divorce 
Rules appeared in the proceedings to show 
cause against the decree being made absolute, 
but that the Court without notice to him and 
though the period within which under the 
rules he was permitted to file affidavits 
in support of his intervention had not ex- 
pired, proceeded to make the decree absolute, 
lb was further alleged that Hodge applied for 
leave to appeal to His Majesty in Council 
against the making of the decree absolute and 
that his application was refused by the Court 
but that special leave w’as granted by Order in 
Council dated 14th August 1934. Then it was 
pleaded that after the arguments before the 
Board were concluded but before judgment 
was delivered, it was ascertained that the de- 
ceased had died, whereupon an Order in 
Council was passed to the effect that the ap- 
peal had abated and no order was made 
except that the security lodged be returned 
to the said Hodge. On 1st March 1940, an 
order w’as made in the action whereby assum- 
ing the facts pleaded in the defence were estab- 
lished and assuming that the plaintiff is the 
only lawful brother and sole next of kin and 
heir at law of the deceased, certain points of law 
were set down for hearing before the trial. It 
is unnecessary to sot out the seven points of 
law directed to be decided in extenso, as it 
is agreed that they all come down to the single 
question whether or not the decree absolute 
in the circumstances is valid. As the defen- 
dant expressly referred, in para. 3 of the 
defence, to the record in the divorce proceed- 
ings and in the subsequent appeal to this 
Board, there is no question but that the Court 
in Jamaica and their Lordshij^s in the present 
api>eal can refer to these documents for the 
purpose of elucidating the facts. The order 
directed that the jxiints of law should be argued 
before the Court of Api^eal and on 24th July 
1941, that Court (Sir Robert Furness C, J., 
Seton and Savary JJ.) determined all the 
questions in favour of the plaintiff. By Order 
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in Council of 22ad July 1943, special leave to 
appeal against tbeir judgment was granted. 

On the hearing of the appeal Mr. Comyns 
Carr for the appellant formulated two ques- 
tions. The first was does the fact that at the 
date of the death of the deceased the inter- 
vener’s appeal waspending prevent the decree 
absolute operating so as to deprive the appel- 
lant of her status as the wife of the deceased. 
This of course assumes that the decree abso- 
lute was a valid decree and on that assumption 
the question admits of only one answer. It 
dissolved the marriage from the moment it 
was pronounced and at the date when the 
appeal by the intervener abated it stood 
unreversed. The fact that neither spouse could 
remarry until the time for appealing had ex- 
pired in no way affects the full operation of 
the decree. It is a judgment in rem and 
unless and until a Court of Appeal reversed 
it the marriage was for all purposes at an 
end. The second question was whether the 
failure to comply with the rules relating to 
intervention, in that the decree absolute was 
pronounced on the third instead of the fourth 
day after the intervener had entered an ap- 
pearance, renders the decree null and void. 
To answer this question it is necessary to 
examine the facts preceding the pronouncement 
of the decree in careful detail. 

The hearing of the petition was in January 
1933. In her answer the respondent, the 
present appellant, denied adultery and pleaded 
condonation but made no other cross charge. 
At the hearing she appeared in person 
and apparently made no attempt to prove 
the charge of condonation and declined any 
assistance from the learned Judge, stating 
she had no witnesses nor anything to say to 
the Court. He thereupon being satisfied with 
the petitioner’s evidence pronounced a decree 
nisi. She seems then to have left Jamaica for 
England and here sought out Mr. Hodge 
who was an old friend of her family and 
it is said, an executor and trustee of 
her father’s will. He determined to lay 
certain facts before the Attorney-General of 
Jamaica with a view to inducing him to 
intervene in the suit for the purpose of having 
the decree nisi rescinded. There is no official 
corresponding to the King’s Proctor in the 
Colony and anyone who intervenes does so as 
a member of the public though doubtless in 
a proper case the Attorney-General would 
deem it his duty to intervene, albeit that 
in so doing he would technically be acting 
not in an official but a private capacity. It is 
not suggested that Mr. Hodge had any per- 
sonal knowledge of the facts ; the knowledge 
could only be derived from the infor- 
mation supplied by the present appellant, 


who it should be stated had never appealed 
or attempted to appeal against the decree. 

It will now be convenient to set out the 
relevant section of the Divorce Act and the 
rules relating to intervention. The rules are 
made under s. 7 of the Act and thus have 
statutory force. They are as follows: 

Section 19. — “The decree shall not be made ab- 
solute till after the expiration of six months from 
the date of the decree nisi and during that period 
any person may show cause wby the decree should 
not be made absolute, by reason of the same 
having been obtained by collusion, or by reason of 
material facts not brought before the Court. On 
cause being so shown, the Court shall deal with the 
case by making the decree absolute, or by reversing 
the decree nisi or by requiring further enquiry or 
otherwise as justice may require.” 

Rule 35 . — “Any person wishing to show cause 
against making absolute a decree nisi for dissolution 
of a marriage shall enter an appearance in the cause 
in which such decree nisi has been pronounced.” 

Rule 36 . — “Any such person shall at the time of 
entering an appearance, or within four clays there- 
after, file Affidavits setting forth the facts upon 
which he relies.” 

There are other rules dealing with the filing 
of affidavits in answer and reply and also 
with the mode of trial, but it is unnecessary 
to set them out. A motion to make the decree 
absolute was set down on ivth November 1933 , 
for hearing on 20th November, accompanied 
by an affidavit that no person had obtained 
leave to intervene or had entered an appear- 
ance for that purpose as required by r, 45 , 
and this was true. But meanwhile Mr. Hodge 
had forwarded to the Attorney-General the 
information he had obtained relating to alleg- 
ed acts of connivance on the part of the peti- 
tioner, who it was said had encouraged bis wife 
to commit adultery. It is said that this infor- 
mation comprised statements by nine persons, 
presumably resident in Jamaica, but it has 
never appeared in any of the subsequent pro- 
ceedings how those statements were obtained, 
or whether they were statements actually 
taken from the proposed witnesses, or whether 
they were no more than what Mr. Hodge, 
from what the present appellant had told himl 
believed and hoped they would say if they 
were called. Then it appears that about I3th 
November 1933. the solicitors acting for Mr. 
Hodge in Jamaica placed before the Attorney. 
General “ statements and evidence” relatin'^ 
to the matter. In view of what happened later 
this is a matter of some importance for it 
suggests that by 13th November the solicitors 
had actually obtained evidence from persons 
in the colony who could be called as witnesses. 
With this information before him the At- 
torney-General obtained an adjournment of 
the motion for two months, namely, till 15 th 
January 1934, and during the interval it is 
said that further information was supplied to 
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him incliuliii'f statements by four out of the 
nine persons referred to above, so this again 
shows that the solicitors bad some evidence 
in their possession. However, on I2th January 
19J4, the Attorney-General orally informed 
the solicitors that he did not propose to inter- 
vene hut left it to Mr. Hodge to enter an ap- 
pearance if ho so desired. On the 15th the 
motion came on for hearing before the full 
(burt, and the Attorney-General informed the 
C’ourt that after investigating the matter he 
did not intend to take any further steps. 
Counsel for the petitioner then asked for a 
decree absolute, hut the Registrar informed 
the Court that an appearance had been entered 
that morning for Mr. Hodge for the purpose 
of showing cause. The Chief Justice then said 
that “as a matter of precaution" the motion 
would be adjourned till Friday, 19th January. 

It seems that both the Court and the peti- 
tioner’s counsel made the mistake of assuming 
that this would allow the four days within 
which the intervener must file his affidavits 
under u. 3G, whereas in fact it only allowed 
three, and it is this mistake which lias been 
the cause of all the trouble that has ensued. 
On iTbh January the solicitors for Mr. Hodge 
tiled a motion, returnable tbo next day, asking 
that the time for tiling affidavits might be ex- 
tended for ten weeks or such other time as the 
Court should think just, and on the 18tb lead- 
ing counsel appeared and supported the motion 
with an affidavit by the petitioner’s solicitor. 
Tills stated that in consequence of the intima- 
tion from th(' Attorney-General that ho did 
not intend to inteuveno instructions had been 
obtained by cable from Mr. Hodge in I'ingland 
in pursuance of which an appearance had been 
entered but that it was not possible to obtain 
an affidavit from him in tbo four days pro- 
scribed by the rule. It was further stated that 
an important deponent in support of the shew- 
ing cause was the respondent in the suit who 
was also then in Hugland. No other intended 
deponent was mentioned. There was no sag- 
gestion that there was any evidence which had 
been or could be obtained from anyone in the 
colony, and it is at least romarkablo that if 
the persons who had given statements were 
still willing witnesses and the evidence they 
could have given was considered trustworthy 
that their statements were not exhibited nor 
was the Court even told of their existence. 

Moreover it appears from the judgment of 
Adrian Clark J. delivered on Mr. Hodge’s ap- 
jilication for leave to appeal to Ilis Majesty 
in Council that his leading counsel informed 
the Court when he applied for the extension 
of time that unless it was granted ho would 
bo unable to file any affidavits. In view' of 
this allidavit and the statement of counsel, it 
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seems clear that both the Court and the peti. 
tioner’s representative were given to under- 
stand that unless an extension was granted 
Mr. Hodge would be unable to proceed with 
his intervention. In the result the Court de- 
dined to grant any extension of time, and 
the motion for decree absolute stood for the 
following day. Again, no one called attention 
to the fact that four days would not have 
elapsed since the appearance, and the Chief 
Justice said on the application for leave to 
appeal that bad the attention of the Court 
been called to this fact he would have been 
willing to grant an adjournment to the follow- 
ing Monday to avoid the possibility of this 
point being taken though such adjournment 
would not have aided the intervener. In his 
judgment the Chief Justice when refusing leave 
to appeal stated that the facts which weighed 
with the Court in refusing an extension were — 

(1) The grounds of the proposed intervention 
w’ero not stated and no reason was suggested 
w'hy the petitioner w'as not entitled to a decree. 

(2) No intervention had taken place within 
the statutory six months; the matter had been 
already adjourned to enable the Attorney. 
General to make investigations, and after in- 
vestigation, he had informed the Court that 
he did not propose to intervene. (3) It w'as 
not suggested that Mr. Hodge had any per- 
sonal knowledge of any facts, which would 
intluence the decision of the Court. (4) So far 
as appeared his only knowledge consisted of 
statements made to him by the respondent of 
the nature of which the Court was not in- 
formed, 

Nevertheless their Lordships cannot but 
regret that some time was not allow'ed to the 
intervener, especially when it is remembered 
that bis solicitors had only been informed of 
the decision of the Attorney-General on lath 
January. That the intervention had not taken 
jdace within six months of the decree nisi was 
really immaterial, as it is established beyond 
question that, contrary to the view expressed 
by Adrian Clark J. in his judgment, interven- 
tion can always take place at any time before 
the decree is made absolute — (1864) 3 Sw. & Tr. 
530.' However it was within the discretionary 
ix)wer of the Court to refuse the extension, and 
as the appeal subsequently brought by Mr. 
Hodge to His Majesty in Council abated by 
the I'otitiouor’s death the fact that their Lord- 
ships think an extension should have been 
granted cannot help the present api'>ellant in 
these proceedings. As has alix^ady been said 
the Court and the petitioner’s advisers were 
loft on I8tb January under the impression that 

1. (1864) 3 Sw. it Tr. 530 ; 33 h, J. (Mat) 129 : 13 
W. R. 109 : 164 K. R. 1381, Bowen v. Bowen & 
Evans. 
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Mr. Hodge’s intervention could not proceed, 
though that is not to say that he abandoned 
it so as to deprive himself of a right of appeal. 
On the following day at the sitting of the full 
Court at 10.15 A.M. counsel applied for the 
decree to be made absolute. The Registrar in- 
formed the Court that the intervener’s solicitor 
had telephoned inquiring when the motion 
would be called and had been told that it 
would come after some criminal appeals from 
prisoners in custody had been heard, and the 
Court thereupon stood the motion over till 
later in the forenoon. When the application 
was renewed no one appeared to object and 
the decree was granted. It appears from the 
uncontradicted affidavit of Mr. Hart, the soli- 
citor for the petitioner, that the solicitor for 
Mr. Hodge, who as already stated had in- 
quired, and been informed, when the motion 
would be heard, was actually present in Court 
when the order was made, yet he gave no inti- 
mation to the Registrar or took any other 
steps to inform the Court either that he ob- 
jected to the decree being made absolute before 
the four days had expired or that he intended 
to file an affidavit. Later in the day he filed 
an affidavit to which he himself was the de- 
ponent. Their Lordships do not think it neces- 
sary to express any opinion as to the probable 
reason he had for taking this step considering 
that the proceedings so far as the full Court 
were concerned were at an end: if the decree 
was valid the affidavit filed after it had been 
made could not render it invalid; if on the other 
hand the decree was ineft'ective as being made 
too soon it did not require this affidavit to 
avoid it, But there is some significance in the 
fact that the affidavit is no more than a state- 
ment of the grounds on which Mr. Hodge in- 
tended to rely in support of his intervention; 
in truth it was no more than a pleading or 
particulars. No facts were stated to be within 
the deponent’s own knowledge nor did he even 
swear to his belief in any of the matters to 
which he deposed. Their Lordships agree 
with the opinion of the Court in Jamaica thafr 
such an affidavit is not'one which should be re- 
garded as complying with R. 36, and that for 
this purpose the affidavit must be that of 
someone prepared to swear of his own know- 
ledge to some relevant fact, or at least, in 
their Lordships’ opinion, one which sets out 
the sources of information and swears to a 
belief therein. But whether or not the affi. 
davit complied with the rules is in the cir- 
cumstances immaterial, except that it supports 

he view that on I9th January the solicitors 
lor the intervener had no material evidence 
available m the Colony or if they had it was 
not of a character which they felt they would 
ce justified in placing before the Court. No 


one suggests that had the matter stood over 
till the following Monday the position would 
have been different in this respect. 

Now on these facts it appears to their Lord- 
ships that there are only two possible views, 
and whichever is adopted the validity of the 
decree absolute is beyond question. The first 
way in which the matter may be put is that 
on 19th January 1934, six months had elapsed 
since the decree nisi was pronounced and the 
Court had therefore power to make the decree 
absolute unless there was an intervener pre- 
pared to show cause against it. An intervener 
had appeared but had on the previous day 
given the Court to understand that he did 
not intend to follow up his appearance by 
showing cause because he bad not the neces- 
sary material available and would not be 
able to procure it within the time allowed. 
While no doubt he could have resiled from 
that position on the I9th he did not, but stood 
by and allowed the Court to proceed without 
giving any intimation that be had any objec- 
tion or desired to take any further step though 
he had full knowledge that the Court was 
proceeding to make the order. For this pur. 
pose of course there is no distinction between 
the intervener himself and the solicitor repre- 
senting him. In this view there was in the 
opinion of their Lordships no irregularity 
because it must be open to an intervener to 
say that he does not intend to show cause 
and the way is then clear for a decree ab- 
solute provided that the statutory period has 
elapsed. The other view is that as the ap- 
pearance stood and had not been withdrawn 
It was irregular to have proceeded before four 
days had elapsed. But it does not necessarily 
follow that because there has not been a 
literal compliance with the rules the decree 
is a nullity. A considerable number of cases 
were cited to their Lordships on the question 
as to what irregularities will render a judg- 
ment or order void or only voidable. (i888) 
20 Q. B. D. 764^ and (1894) A. c. 494^ are lead- 
ing examples of the former while (1889) 23 
Q. B. D. 395^ may be-said to illustrate the 
I&tter. The practical difference between the 
two is that if the order is void the party 
whom it purports to affect can ignore it. 
and he who has obtained it will proceed there- 
on at his peril, while if it be voidable only 
the party affected must get it set aside. No 
Court has ever attempted to lay down a deci- 
sive test for distinguishing between the two 


r Q. B. D. 764 : 57 h. J. Q. B. 287 : 58 

L. T. 671 •. 36 W. R. 487, Anlaby v. Praetorius. 

L. J, Q. B. 737 : 71 
L. T. 157 ; 43 W.E. 113, Smurthwaite v. Hannay 

4. (1889) 23 Q. B. D. 396 : 58 L. J. Q. B. 382 > 61 
L. T, 545 : 37 W. R. 565, Fry v, Moore, 
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classes of irregularities, nor will their Lord- 
ships attempt to do so here, beyond saying 
that one test that may be applied is to in- 
quire whether the irregularity has caused a 
failure of natural justice. 

There is for instance an obvious distinc- 
tion between obtaining judgment on a writ 
w'hich has never been served and one in which, 
as in (1889) 23 Q. B. D. 395* there has been a 
defect in the service but the writ had come 
to the knowledge of the defendant. (1911) 2 
K. B. 942''^ really depends on different consi- 
derations ; it was a case depending on the 
application of positive law. The rule laid 
down in terms that before taking a certain 
step, namely proceeding in default, endorse- 
ment of service must be made on the writ. 
If this condition is not fulfilled the plaintiff 
cannot take advantage of this particular pro- 
cedure. (1936) A. C. 177® is an illustration of 
the rule that where there has been a defect 
in procedure which has not caused a failure 
of natural justice the resulting order is only 
voidable. Had the wife moved in that case 
before all parties, including herself, had re- 
married, as their Lordships understand that 
case, the result would have been different ; 
the decree could have been recalled and a new 
trial ordered ; as it was, it was too late, and 
by herself remarrying, the wife had adopted 
the decree. Then there is a third class of 
case. If a litigant has himself induced, ac- 
quiesced in or waived the irregularity he can- 
not afterwards complain of it. (1889) 23 Q. B. D. 
396* really falls within this class, being a cose 
of waiver. Suppose a person knowing that 
another had issued or was about to issue a 
writ against him, wrote saying that he did 
not intend to appear and that so far as he 
was concerned judgment could be entered 
against him forthwith. If the plaintiff were 
able to persuade the Central Office to allow 
him on that letter to sign judgment before 
the time foe appearance had expired, the do. 

5. (1911) 2 K. B. 942 : 80 L. J. K. B. 13U : 105 
L. T. 326, Hamp Adams v. Hall. 

6. (’36) 23 A.I.K. 1936 P. C. 246 : 161 I. C. 260 : 
1936 A. C. 177 : 105 L. J. P. C. 41 : 154 L. T. 
221 (P.C.), McPherson v. McPherson. 
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fendaut could not be heard to say that the 
judgment was a nullity. True before it was 
signed he could have resiled and entered an 
appearance, but if he stood by and allowed 
the plaintiff to do that which he had been 
told he might do it would be impossible to 
treat the judgment as void, though if the de- 
fendant discovered he had a defence he might 
be allowed to set the judgment aside on terms. 
That is what really happened here ; the in- 
tervener told the Court and the petitioner 
that if he could not get an extension he 
would not, because he could not, show cause. 
He might have changed his mind before ad- 
vantage was taken of the attitude that was 
taken up by him. But he did not and al- 
lowed the order to be made in his presence 
without protest. Then there is another very 
important factor to be remembered : an in. 
tervener does not take action in the interest 
of either parly. He intervenes solely in the 
interest of the public. If the Court wrongly 
disallows his intervention no right of either 
petitioner or respondent is affected. The res. 
pondent could have appealed against either 
decree and she did not, and she could not in- 
tervene. Different considerations might well 
arise if the Court were deceived into stopping 
an intervention. That is not the case here, 
and the Court have stated in terms their rea. 
sons for having acted as they did. The ap. 
peal brought by the intervener was ineffeo- 
tual, it matters not for what reason, so he 
had no further right, and as the respondent 
to the petition failed to appeal she has no 
right to complain of the decree. In the opi- 
nion of their Lordshij^ the decree absolute is 
valid and subsisting and the appellant's 
marriage to the deceased was finally dissolved 
as from its date. They will humbly advise 
His Majesty that this appeal should be dis- 
missed. As the appellant is proceeding in 
forma pauperis there will be no order as to 
costs. 

R.K. dismissed, 

— Solicitors for Appellant — Piper Smith Piper, 
Solicitors for Bespondent — Hutchinson d Cuff, 
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CASES OVERRULED AND REVERSED IN 
A. I. R. (32) 194S FEDERAL COURT 


Bank of Commeico Ijtd. Calcutta v. Kunja Behari, 
(’44)48C.W.N.403=A.I.R. (31) 1944 Cal. 196= 
213 I. C. 171 (SB) 

Empesoi* v, Benoari Lall Sarniai (*43) M.W.N. 380 
=47 C. W. N. F. C. 41=1943.6 F.L. J. F. C. 
79=1943.2 M-L J. 207 = I.L.K. (1943) Ear. 
F. C. 48 = 24 P, L. T. 230 = 10 B. R. 102= 
I.L.K. (1943) 2 Cal. 1 = 30 A.I.R. 1943 F. C. 
36=208 I. C. 564 (F.C.) 

Emperor v. Sibnath Banerji, (’43) 1944 F.C.R. 1 — 
I.L.R. (1943) Ear. F. C. 103 = 1943 M.W.N. 
612=1943-2 M.L.J. 468 = 24 P.L.T. 332 = 
1943-6 F. L. J. F. C. 151=10 B. R. 394=48 
C.W.N. F. R. 1=45 Cr. L. J. 341=30 A. I. R, 
1943 F. C. 75=211 1. C. 241 (F.C.) 

Kesbav Talpade v. Emperor, (’43) (1943) 5 F.C.R. 
49=I.L.R. (1944) Bom. 183 = I.L.R. (1943) 
Ear. F. C. 26=1943 M.W.N. 327=9 B. R. 390 
=47 C.W.N. F. C. 13 = 1943 O.W.N. 224 = 
1943-2 M. L. J. 19 = 44 Cr. L. J. 558 = 24 
24 P. L. T. 158 = 1943-6 F, L. J. F. C. 28= 
46 B.L.R. 22 = 30 A.I.R. 1943 F. C. 1= 207 
I. C. 1 (F.C.) 


Overruled in A.I.R. (32) 1946 F. C. 2. 


Reversed in A.I.R. (32) 1945 P. C. 



Reversed in A.I.R. (32) 1945 P. C. 166. 


Overruled in A.I.R. (32) 1945 P, C. 156. 
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A. 1. R, (32) 1945 Federal Court 1 

(From Calcutta) 

13th November 1944 

Spens C. J., Varadachaeiar and 
Zafrulla Khan JJ. 

Mukunda Murari Chakravarti and 
others — Appellants 

V. 

Pabitramoy Ghosh and others — 

Respondents. 

Case No. 26 of 1943. 

(a) Bengal Non-Agricultural Tenancy (Tem- 
porary Provisions) Act {9 of 1940), S. 3— Even if 
Act falls within Entry No. 4, List 3, Sch.7, Gov- 
ernment of India Act, no question of Act being 
repugnant to Civil Procedure Code arises. 

Even if the Act is legislation in respect of “CivilPro- 
cedure” under Entry No. 4 List 3 Sch. 7, Government 
of India Act S. 107 (1) only enacts that the existing 
Indian law, viz., the Civil Procedure Code shall pre- 
vail as against the provincial legislation and that the 
Provincial law shall be void to the extent to which 
any of its provisions are repugnant to any provisions 
of the Civil Procedure Code. But the provisions of the 
Civil Procedure Code must be read subject to S. 4 (1) 
of that Code which saves any special power conferred 
by or under any other law for the time being in force. 
When they are so read no question of repugnancy 
between the provisions of the Civil Procedure Code 
e.g. 0.21, R.24 and the provisions of the Bengal Act 
e.g, S. 3 can arise: (’42) 29 A. I. R. 1942 F. C. 27, 
Bel on; (’42) 29 A. I. R. 1942 Cal. 49 (S.B.), Ref. 

[P 2 C 1] 

(b) Bengal Non-Agricultural Tenancy (Tem- 
porary Provisions) Act (9 of 1940), S. 3 — Word 

tenant’* in — Meaning of. 

The Word ‘tenant’ in S. 3 is used in the popular 
sense that is of a person who was a tenant before the 
d^ree m ejectment was sought or obtained against 
him. The word therefore includes a tenant against 
whom a decree in ejectment has been passed. 

[P 2 C 1] 

Sardar Raghbir Singh, Advocate, FederalCourt, 
instructed by Qanyat Rai, Agent — 

o -XT Appellants. 

o. N. Mukherjee, Advocate, Federal Court, iru. 
structed by P. K, Bose, Agent — 

o. „ . , for Respondents. 

birBrojendra Mitter, Senior Advocate, Federal 

Courf, (K, K. Raizada, Advocate, Federal 
Court, with him) instructed by B. Banerji, 
Agent — for Advocate-General of Bengal. 

1946 F.C./l 


Spens C. J, — Some of the appellants and 
the predecessors-in-title of the other appel- 
lants obtained a decree in ejectment against 
the respondents, on 8th February 1940; and it 
was confirmed on appeal on 15th May 1940, 
When the decree-holders applied for execution 
of this decree, on 4th June 1940, the defendants 
filed an application asking for stay of pro- 
ceedings in terms s. 3, Bengal Non-Agricul- 
tural Tenancy (Temporary Provisions) Act 
(Bengal Act 9 of 1940) which had come into 
force on 30th May 1940. The decree-holders 
contended that this Act was ultra vires and 
inoperative: but this contention was overruled 
by the lower Courts as well as by the High 
Court at Calcutta. Against this decision of the 
High Court this appeal has been preferred. 

The reasons for the decision pronounced 
by the High Court in this case will be found 
in an earlier judgment of a Special Bench of 
that Court, 74 C. L, J. 485.^ The operativeness 
of the Bengal Act which did not receive the 
consent of the Governor-General was impug- 
ned on the ground that some of its provisions 
(including s. 3) were repugnant to the provi- 
sions of the Civil Procedure Code relating to 
execution of decrees and that to the extent of 
such repugnancy the Bengal Act was void 
under S. 107 (l), Government of India Act. 
This contention w^as met by the High Court 
by two answers; (l) that the Bengal Act was 
covered by entries Nos. 2 and 21 of List 2, 
sch. 7, Constitution Act and that therefore 
S. 107 had no application to the case; and (2) 
that even if, as contended, the Act should be 
held to fall under entry No. 4 of List 3, its 
operation was saved by s. 4 (l), Civil P. C. 
Both these grounds have been challenged be- 
fore us on behalf of the appellants. In the 
view we take on the second ground, it is un- 
necessary to express any opinion on the first. 

Assuming that the impugned Act is legis. 

1. (’42) 29 A.I.R. 1942 Cal. 49 rl.L.R. (1942) 1 Cal 
497 : 198 I. C. 136 : 74 C. L. J. 485 (S.B.), Suku- 
mari Debi v. Rajdhari Pandey. 


A. I. R. 


2 Federal Court Bank of Commerce, Khulna v. Kunja Behari 

ilation in respect of "civil procedure" (entry 


no. 4 in List 3), S. 107 (l) only enacts that the 
existing Indian law, viz., the Civil Procedure 
Code shall prevail as against the provincial 
legislation and that the provincial law shall 
be void to the extent to which any of its pro- 
visions are repugnant to any provisions of the 
Civil Procedure Code. It is contended on be- 
half of the appellants that S. 3 of the impugned 
Act, in so far as it directs that all proceedings 
for ejectment even in execution of decrees shall 
be stayed for a number of years, is repugnant 
to O. 21, R. 24, Civil P. C., which directs that 
the Court shall issue its process for the execu- 
tion of the decree once the prescribed prelimi- 
nary measures have been taken. But this ruleof 
the Code must be read subject to S. 4 (l) which 
saves any special power conferred by or under 
any other law for the time being in force. 
When it is so read, no question of repugnancy 
between the Civil Procedure Code and the 
impugned Act will arise : see (i942) F.c.R. 53^ 
at pp. 58-59. 

It was faintly argued that even on the 
terms of s. 3, Bengal Act, the order of the 
Courts below was not justified, as the section 
is limited to proceedings against a "tenant" 
and a person against whom a decree in eject- 
ment had been passed could no longer be 
spoken of as a tenant. As pointed out by the 
High Court, it is clear from the tenor of the 
section that the word "tenant" is there used 
in the iwpular sense, that is of a pei-son who 
was a tenant before the decree in ejectment 
was sought or obtained against him. The 
appeal fails and is dismissed with costs. 

G.n. Appeal dismissed. 

2. (’42) 29 A.I.R. 1942 F.C. 27 : I.L.R. (1942) Kar. 

F.C. 40 : I.L.R. (1942) Lah. 623 : (1942) 4 F.C.R. 

53 (F.C.), Megh Raj v. Allah Rakhia. 


A. 1. B. (32) 1945 Federal Court 2 

( From Calcutta : ('44) 31 A, I, B. 
1944 Cal 196 S. BJ 
12th December 1944 

Spens C. J., Varauachariar and 
Zaprulla Khan JJ. 

Bank of Commerce, Ltd., Khulna 

V. 

Kunja Behari Kar and others. 

Appeal Nos. 5 to 11 of 1944. 

" (a) Government of India Act (1935), Ss. 100 
and 107, Sch. 7 Lists I and II— Validity of pro- 
vincial legislation — Encroachment by legislation 
with respect to List II on subjects in List I — 
Test for validity laid down. 

The question of the validity of provincial legisla- 
tion with respect to a matter enumerated in List II 
is not finally settled by a decision that the legislation 
is in pith and substance one dealing with such a 
matter. The opening words of sub-s. (3) of S. 100 — 
“Subject to the two preceding sub-sections” — import 
a further limitation on the provincial power, because 


sub-s. (1) which is thus incorporated in sub-s. (3) 
enacts that notwithstanding anything contained in 
sub-s. (3), a Provincial Legislature shall not have 
power to make laws with respect to any of the 
matters enumerated in List I. A provincial legisla- 
tion can, if at all, encroach on List I subjects, only 
incidentally. Mere incidental encroachment would not 
amount to a transgression of the prohibition imposed 
on the Provincial Legislature by sub-s. (1). It would 
not be sufficient if the impugned provisions in a 
provincial enactment were incidental to a subject 
enumerated in the Provincial List; their incidental 
character must be determined with reference to their 
relation to the subjects enumerated in List I. Whe- 
ther a provincial Act which indirectly interferes, in 
some degree, with one of the powers of the Indian 
Legislature is or is not ultra vires must be deter- 
mined in each case as it arises : (1937) A. C. 863 ; 
(1943) A. C. 356 and (1939) A. C. 117, Eel. on. 

[P 4 C 2; P 5 C 1, 2; P 6 C 1] 

• * (b) Bengal Money-Lenders Act (10 of 1940), 

Ss. 30, 36 and 38— Ss. 30, 36 and 38 substantially 
affect Entry 28 of List I of Sch. 7, Government 
of India Act, with respect to promissory notes 
and to that extent are ultra vires : 213 I. C. 171 
=(’44) 31 A.I.R. 1944 Cal. 196, OVERRULED. 

The rules enacted in Ss. 32, 79 and 80, Negotiable 
Instruments Act, are among the essentials of the law 
relating to promissory notes and since the provisions 
of Ss. 30, 36 and 38. Bengal Money-Lenders Act, 
affect them substantially and cannot be regarded as 
merely amounting to an incidental encroachment on 
the law relating to promissory notes, the provisions 
of Ss. 30, 36 and 38 of the Provincial Act are ultra 
vires so far as claims on promissory notes are con- 
cerned: 213 I.C. 171=(’44) 31 A.I.R. 1944 Cal. 196, 
OVERRULED. [P 6 C 1] 

(c) Government of India Act (1935), Sch. 7, 
List I Entry 28— Entry is not restricted to nego- 
tiable instruments only since some pronotes are 
non-negotiable : 213 I. C. 171 = (’44) 31 A. I. R. 
1944 Cal. 196, OVERRULED. 

There is no warrant for limiting the three specified 
categories of documents iniEntry 28 to instruments 
which are negotiable. Non-negotiable promissory notes 
are known to the law and are recognised by the Nego- 
tiable Instruments Act. Some of the provisions of 
the Negotiable Instruments Act specifically refer to 
‘‘negotiable instrument;” but other sections refer to 
‘‘promissory note, bill of exchange or cheque” and 
there is no justification for limiting these latter pro- 
visions to only such documents as are negotiable. 
Even if it were possible to limit Entry 28 to n^o- 
tiable instruments, there is no justification for im- 
porting the further limitation that this entry relates 
to only so much of the law as bears on the nego- 
tiability of such instruments and its consequences: 
213 I.C. 171=(’44) 31 A.I.R. 1944 Cal. 196, OVEK 
RULED. ^ 6 C 2] 

In this view as to the scope of Entry 28 in List I, 
the attack against the impugned provisions of the 
Bengal Act will not be mot by treating them as legis- 
lation with respect to “contracts” (Entry 10 of 
List III) because sub-s. (2) of S. 100 makes oven 
legislation on List HI matters ‘‘subject to the pr^ 
coding sub-section,” whenever such legislation is 
enacted by a Provincial Legislature. [P 6 0 2] 

P. C. Bam, Senior Advocate, Federal Court (Sris 

Chandra Dutt, Advocate, Federal Court, nyith 

hiin) instructed by Qanpat Agent — 

for Appellant. 

S. M. Bose, Advocate-General of Bengal (K. K. 
Basu, Advocate, Federal Court tviih him) in^ 
strucied by B. Banerji, Agent — Intervener 
(intervened on behalf of the Province of Bengal). 
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Spens C. J. — These appeals raise for deci- 
sion a question ’^'hich was left open in two 
previous judgments of this Court, viz., the 
validity of debt relief legislation enacted by 
Provincial Legislatures, so far as such legisla- 
tion affects claims on promissory notes. The 
(piestion now arises under the Bengal Money. 
Lender’s Act, 1940 (hereinafter referred to as 
the Act). Section 30 of the Act contains various 
provisions limiting the amount and rate of 
interest recoverable by a lender “notwith- 
standing anything contained in any law for 
the time being in force, or in any agreement.” 
Section 31 either prohibits or limits the award 
of post-decree interest. Section 3G empowers 
the Court to reopen transactions and accounts 
between the parties and also decrees and to 
release the borrower of all liability in excess 
of the limits speciffed in clauses (l) and (2) of 
S. 30 and even to direct the lender to repay 
sums recovered in excess of the said limits, 
llnder s. 38, the borrower may himself make 
an application asking the Court to take ac- 
counts between him and the lender in accord- 
ance with the provisions of the Act and 
declaring the amount due on that basis. This 
provision seems to have been made with a 
view to facilitate a tender or deposit of the 
amount so declared due (s. 39). Section 2 ( 12 ) (e) 
makes it clear that the provisions of the Act 
were intended to apply even to loans advanced 
on the basis of promissory notes. 

The appellant in all these cases is “the 
Bank of Commerce, Ltd., Khulna,” an incor- 
porated body, which by an order dated 12th 
May 1941, passed by the High Court at Cal- 
cutta under s. 153A, Companies Act, became 
entitled to the assets of another registered 
company known as the Khulna Loan Bank, 
Ltd. (which for some time was also known as 
the Khulna Loan Company, Ltd.). The pro- 
ceedings out of which these appeals arise were 
in some instances initiated by the lender, by 
way of small cause suits, and in the other 
instances, by the debtors, by way of applica- 
tions under s. 38 of the Act. Though the pro- 
ceedings commenced only during 1941 , 1942 
and 1943, they all related to promissory notes 
^diich had been executed many years earlier 
in favour of the Khulna Loan Company or 
the Khulna Loan Bank. In all these pro- 
ceedings, the debtors pleaded that the amount 
recoverable from them should be ascertained 
on the basis of the provisions contained in the 
Act. The creditor company insisted that it was 
entitled to recover the full amount due as per 
terms of the document, after giving credit for 
payments made towards interest or in part 
satisfaction of the debt. It was contended on 
its behalf that the Act was wholly ultra vires 
the Provincial Legislature or that so much at 


least of the Act as affected the rights of banks 
generally and the right of promissory note 
holders to recover the full amount due on 
their promissory notes was invalid. The Court 
of first instance overruled this contention of 
the bank and fixed the liability of the debtors 
on the basis of the provisions of the Act. The 
matter was carried on I'cvision to the Calcutta 
High Court, but the revision petitions were 
dismissed. Hence these appeals. 

Before referring to the judgment of the 
High Court, it will be convenient to state 
what had happened when certain aspects of 
the present question were raised before this 
Court on the two previous occasions above- 
mentioned. The first case 1940 F. C. E. 188^ 
arose under the Madras Agriculturists’ Relief 
Act, 1938, which contained provisions re- 
sembling, in some measure, the provisions of 
the impugned Bengal Act. The Madras Act 
did not in terms refer to promissory notes 
but it defined “debt” in terms wide-enough to 
include debts due under promissory notes. The 
claim in that particular case, though it arose 
out of a promissory note, had passed into a 
claim under a decree, even before the Agri- 
culturists’ Relief Act was enacted. On this 
ground, this Court by a majority held that 
it was unnecessary to pronounce upon the 
validity of that Act so far as it affected pro- 
missory notes as such. Sulaimau J., who dis- 
sented, was of the opinion that no distinction 
could be made merely on the ground that a 
promissory note claim had merged in a 
decree before the passing of that Act and he 
held that its provisions could not take 
effect as against such claims, whether they 
had already passed into decrees or still re- 
mained due as claims on promissory notes. 
Various aspects of the question were touched 
on in the course of the argument in that case 
and some of them were also discussed in the 
judgments. One point (relevant to the present 
case) was whether the offending provisions, if 
any, in that Act should be held to be void 
under s, 100, Constitution Act or merely to 
be void to the extent of repugnancy with 
other laws, under s. 107, Constitution Act. 
The Chief Justice did not discuss this ques- 
tion. Sulaiman J. went into it at some length 
and was of the opinion that the question 
should be decided by the application of the 
test of repugnancy. As there was some diffi- 
culty in bringing the case within the language 
of s. 107, Constitution Act, the learned Judge 
held that the same result must be reached by 
the application of what has been described as 
the “Doctrine of Occu pied Field” in cases 

1. (^41) 28 A. r. R. 1941 F.C. 47: I.L.R. (1941) Kar. 
F.C. 25: (1940) 2 F.C.R. 188 (F.C.), Subrahmanyan 
Chettiar v. Muttuswami Goundan. 
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decided under the British North America Act. 
The point was adverted to in the judgment 
of Varadachariar .J. but no opinion was 
expressed. 

The next occasion when this Court had to 
consider this question arose in 1944 F. C. R. 
12C.^ That was also an appeal by the present 
appellant and the question arose in connexipn 
with the very enactment now under consi- 
deration, viz., the Bengal Money-Lender’s 
Act. There too, the appellant’s claim, though 
arising out of a promissory note, had passed 
into a claim under a decree, before the Bengal 
Act was passed. The case was therefore 
governed by the decision of the majority 
in the Madras case. Certain grounds on 
w’hich counsel for the appellant sought to 
distinguish the Madras case were examined 
and were held not to constitute grounds suffi- 
cient to lead to a different result. As a wide 
field was however covered by the argument, 
the judgment dealt w’ith some of the ix)ints 
urged, without merely following the earlier 
decision. After observing that the Bengal 
Money-Lender’s Act, taken as a whole, must 
Ik) held to fall within the description "money- 
lending and money-lenders" (Entry 27 inList^2 
of Sch. 7, Constitution Act), this Court added 

“the fact that among the documents on which 
moneys may be lent promissory notes form an im- 
l)ortant class will not justify the view that the re- 
gulation and control of money-lending have to that 
extent been taken out of the purview of provincial 
legislation.” 

Referring to the judgment of Sulaiman J. in 
the Madras case, it was observed that even 
that line of argument would not supiK)rt the 
idea of ultra vires but would only bring in 
the principle of repugnancy. In answer to the 
argument that the whole Act should be held 
to be ultra vires the Provincial Legislature, 
even if some alone among its provisions were 
invalid, it was stated that 
“where the problem can only be one of conflict be- 
tween the provisions of the local law and the pro- 
visions of a central enactment, each being intra vires 
the particular liOgislature, it is unnecessary to in- 
voke the rule of severability to uphold the validity 
of the impugned enactment.” 

The observation that the test of repugnancy 
and not tho rule of ultra vires was to be the 
governing principle was rejX'atcd in dealing 
with tho argument that unlike the Madras 
Act, tho Bengal Act was made applicable 
oven to decrees that might bo passed after 
1940, in resixjct of promissory note claims. 

It was in the light of the two judgments of 
this Court above referred to that tho High 
Court at Calcutta dealt with tho present 

2. (-44) 31 A. I. R. 1944 K.C. 18; I.L.R. (1944) Kar. 
F. C. 46: (1944) 6 F.C.R. 12G: 212 I.C. 138 (F. C.), 
Tho Bank of Commerce, Ltd. v. Amulya Krishna 
Basu Roy. 


batch of cases. The learned Judges quoted 
the observation in 1944 F.C.R. 126^ that the 
Act, taken as a whole, fell within the descrip- 
tion "money-lending and money-lenders" and 
was not wholly void as ultra vires the Pro. 
vincial Legislature. They next pointed out 
that according to that judgment, it was the 
doctrine of repugnancy and not the doctrine 
of ultra vires that had to be applied in the 
determination of the case. Taking the cue 
from an observation of Gwyer C. J. in 1940 
F. C. R. 188^ they construed Entry 28 in List I 
of sch. 7, Constitution Act as limited to 
"legislation with respect to the negotiable 
aspect" of the instruments referred to in that 
entry and held that other aspects of such in- 
struments though dealt with by the Negoti- 
able Instruments Act, 1881, really pertained 
to the beads of "contract" and "evidence” 
which are subjects comprised in the Concxu*. 
rent Legislative List. In this view interest even 
when due under promissory notes was, in their 
opinion, a matter of contract, at any rate so 
long as the rights of holders in due course did 
not .come into the picture. As tho Act had 
received the assent of the Governor-General, 
tho learned Judges held that its provisions 
were to this extent not only valid but, under 
S. 107 (2), Constitution Act, also prevailed 
against the corresponding provisions of the 
Negotiable Instruments Act. This line of 
argument has since been followed and ampli- 
fied by the Patna High Court in 23 Pat. 618,^ 
though Meredith J. would have preferred to 
hold that tho matter was governed by S. 100, 
Constitution Act. 

Before this Court, it was contended on behalf 
of the appellant that, on the true interpreta- 
tion of S. 100, Constitution Act, a provincial 
enactment even with respect to a matter 
enumerated in List II would bo ultra vires, if 
and in so far as it affected any subject enume- 
rated in List I and that the statement in 1944 
F. C. R. 126^ that such instances should bo 
judged only by the test of repugnancy should 
be reconsidered. As the relevant observations 
in the previous judgments were only obiter, 
we invited counsel to deal fully with all asiiects 
of the question, unhampered by those obser- 
vations, The decisions on the British North 
America Act and the principles of interpreta- 
tion to bo gathered from them have been 
referred to at some length in the previous 
judgments. It will be sufficient to state tho 
result of their application here with duo regard 
to the lang\iage of S. 100, Constitution Act. 
Wo agree with the api>ellant*3 contention that 
the question of tho validity of provincial legis- 
lation with resp ect to a matter enumerated in 

3. (^44)'31 A. I. R. 1944 Pat. 303: 23 Pat. 618, Deo 
Nandan Pras)\d v. Ih\m Prasad. 
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List II is not finally settled by a decision that 
the legislation is in pith and substance one 
dealing "with such a matter. The opening words 
of sub-s. ( 3 ) of that section — '^subject to the 
two preceding sub-sections”— import a further 
limitation on the provincial power, because 
sub-s. ( 1 ) which is thus incorixirated in sub- 
s. { 3 ) enacts that notwithstanding anything 
contained in sub-s. (3), a provincial Legislature 
shall not have power to make laws with res- 
pect to any of the matters enumerated in 
List I. This limitation was taken note of by 
Sulaiman J. in 1940 F.C.R. 188^ at pp. 217-218. 
But he thought that the rigour of the literal 
interpretation of these words w'as “relaxed” 
by the use of the words “with respect to” in 
3ub-s. ( 1 ) and that accordingly a mere inci- 
dental encroachment on a List I subject was 
not forbidden to the provincial Legislature, if 
. its enactment was in pith and substance one 
relating to a List II matter. Where however 
even such incidental encroachment conflicted 
with pre-existing central legislation, he held 
that the Doctrine of Occupied Field should be 
invoked and the central legislation allowed to 
prevail. The observations in 1944 f. C. R. 126^ 
followed this line of reasoning so far as it 
related to the efl'ect of S. lOO , but they omit- 
ted to incorporate the limitation mentioned 
by Sulaiman J, that in such cases a provincial 
legislation can, if at all, encroach on List I 
subjects, only incidentally. The limitation is 
however implicit in the passage cited in that 
judgment from s. 19 of Lefroy’s Treatise on 
Canadian Constitutional Law. 

Counsel for the appellant contended that 
the incidental encroachment permitted to the 
provincial Legislature under the British North 
America Act must be held to be a peculiarity 
of the Canadian Constitution and that even 
such encroachment on a List I subject by a 
provincial Legislature in India w^ould be a 
contravention of the absolute terms of prohi- 
bition employed in sub-s. (l) of S. lOO, Consti- 
tution Act. We are unable to accede to this 
contention. The view that mere incidental 
encroachment would not amount to a trans- 
gression of the prohibition imposed on the 
provincial Legislature by sub-s. (l) is supported 
by the observations of Lord Atkin in ( 1937 ) 
A. C. 863* at pp. 869-870. There, the Parlia- 
ment of Northern Ireland was empowered to 
make laws for the peace, order and good gov- 
ernment of Northern Ireland but it was not 
to make laws “in respect of trade” with any 
place out of Northern Ireland. One of its 
enactments known as the Milk Act was im- 
I^ached on the ground that its provisions prac- 
tically put an end to the trade in milk between 
customers resident within N orthern Ireland 

4 . (1937) 1937 A. C. 863, Gallagher v. Lynn. 


and farmers resident outside the limits of 
Northern Ireland. The Judicial Committee held 
that the Milk Act was not a law “in resi^ect 
of trade” but a law for the peace, order and 
good government of Northern Ireland ; and 
it was said 

“if on the view of the statute as a whole, you find 
that the substance of the legislation is within the 
express powers, then it is not invalidated if inci- 
dentally it afiects matters which are outside the 
authorised field.” 


Towards the end of the judgment it was added, 

“though it may incidentally affect trade with county 
Donegal, it is not passed in respect of trade and it 
therefore is not subject to attack on that ground.” 

In our judgment, a like interpretation should 

be placed on the words “with respect to” in 

s. 100 (i), Constitution Act. 

The difference between the operation of the 
rule of ultra vires and the efl:ect of the Doc- 
trine of Occupied Field has been brought out 
in the recent judgment of the Judicial Com- 
mittee in 1943 A. C. 356.^ After noticing that 
in respect of the subjects specifically enume- 
rated in s. 91 of the British North America 
Act (as distinguished from the general word.s 
peace, order and good government), the Domi- 
nion Legislature alone had exclusive legisla- 
tive authority, their Lordships observed : 

it follows that legislation coming in pith and sub- 
stance within one of the classes specially enumerated 
in S. 91 is beyond the legislative competence of the 
provincial Legislatures under S. 92. In such a case 
it is immaterial whether the Dominion has or has 
nc^ dealt with the subject by legislation or, to use 
other well-known words, whether that legislative field 
has or has not been occupied by the legislation of the 
Dominion Parliament.” 

It was next pointed out, 

since 1894, it has been a settled proposition that if 
a subject of legislation by the province is only inci- 
dental or ancillary to one of the classes of subjects 
enumerated in S. 91 and is properly within one of 
the subjects enumerated in S. 92, then legislation 
^ the province is competent unless and until the 
Dominion Parliament chooses to occupy the field by 
legislation,” ^ 

If such is the ^sition of provincial legislation 
under the British North America Act, provin- 
cial legislation in this country can stand on 
no better footing, in view of the language of 
sub-s. (i) of s. 100 which expressly denies 
power to the Provincial Legislature to make 
laws with respect to any of the matters 
enumerated in List i. The observations of 
Viscount Maugham in 1943 A. G. 356® show 
that it would not be sufficient if the impugned 
provisions in a provincial enactment were 
incidental to a subject enumerated in the 
Provincial List; their incidental character 
must be determined with reference to their 
relation to the subjects enumerated in List I. 
The decision of these appeals will therefore 


^ • 1943 A. C. 356 : 

-07 I. C. 327 (P. C.), Attorney-General for Alberta 
V. Attorney-General for Canada. 
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depeiul upon the determination of the question 
wliethor the provisions of the impugned Act 
encroach upon List I subjects to any sub- 
stantial extent or whether the interference is 
only incidental in the sense above explained. 
As observed in 1930 A. C. 117® the question 

“wbetber a provincial Act which indirectly inter- 
fere.^, in some degree, with one of the powers of the 
Dominion is or is not ultra vires must be determined 
lin each case as it arises.” 

It was contended on behalf of the appellant 
that the Bengal I^Ioney-Lender’s Act inter- 
feres not merely incidentally but substantially 
with at least two of the matters enumerated 
in List I of Sch. 7, Constitution Act. By making 
Ss. 30, 3G and 38 applicable to claims under 
inomissory notes, it was said that, the Act 
was an invasion of Entry 28. It was also 
]iointed out that by discriminating l^etween 
“notified banks” and “other banks” (S. 3) and 
imi^osing disabilities, penalties and restrictions 
of various kinds on “non-notified banks” the 
Act encroached on Entry 38. In the view we 
take of the complaint of encroachment of 
Entry 28, it is not necessary for the decision 
of these apixjals to deal with the argument 
advanced with reference to Entry 38. It was 
contended that the rules enacted in Ss, 32, 79 
and 80, Negotiable Instruments Act were 
among the essentials of the law relating to 
fH-omissory notes and that the provisions of 
S3. 30, 3G and 38 of the impugned Act affect them 
so substantially that it would be impossible to 
regard them as merely amounting to an inci- 
dental encroachment on the law relating to 
promissory notes. This contention is in our 
judgment well-founded. 

The Advocate-Gencral of Bengal could not 

deny that the encroachment, if any, was 

serious and substantial, but be contended that 

in view of the collocation of the several kinds 

of documents grouped together in Entry 28, 

tlje scope of that entry must be limited in two 

wavs — first, by assuming that it related only 

to negotiable instruments and secondly, as an 

inference from this limitation, that it related 

only to so much of the law as boro upon the 

negotiability of such instruments. On this 

assumption, ho maintained that the impugned 

Act did not encroach on entry 28 of List I and 

he endeavoured to show that the Act had 

carefully refrained from touching the principle 

of negotiability or the consequent rights of 

holders in due course. Stressing the distinction 

between the indorsement of a note and the 

assignment of the debt evidenced by the note, 

the Advocate-General endeavoured to ix)int 

out that the Act limited itself to a regulation 

of the rights of the assignees of the debt and 

6r7'39j 26 A.i7R7l939“r. a 53 : 1939 A. C. 117 
(P.C.), Attornoy-Genorai for Alberta v. Attonioy- 
Goncral for Canada. 


never dealt with the rights of the indorsees 
of the note and particularly of the rights of 
holders in due course. He further contended 
that the rights as between the promisor and the 
promisee, including the right to interest, were 
only matters pertaining to the Law of Contracts 
and should not be held to be comprised in 
Entry 28 of List I. We are unable to accede 
to this argument. The entry expressly refers 
to “cheques, bills of exchange and promissory 
notes” and then adds “and other like instru- 
ments.” Whatever may be the result of con- 
struing these added words in the light of the 
ejusdem generis rule, we see no warrant for 
limiting the three specified categories of docu- 
ments to instruments which are negotiable. 
Non-negotiable promissory notes are known 
to the law and are recognised by the Negoti- 
able Instruments Act. Some of the provisions 
of the Negotiable Instruments Act specifically . 
refer to “negotiable instrument”; but other 
sections refer to “promissory note, bill of 
exchange or cheque” and there is no justifica- 
tion for limiting these latter provisions to only 
such documents as are negotiable. Even if it 
were possible to limit Entry 28 to negotiable 
instruments, there is no justification for im- 
porting the further limitation that this entry 
relates to only so inv\ch of the law as bears 
on the negotiability of such instruments and 
its consequences. 

The Advocate-General drew our attention 
to certain observations in (1921) 2 A. C. 91^ 
and 1915 A. C. 330^ and contended that they 
recognised the possibility of provincial legis- 
lation being valid and operative to a certain 
extent even as against companies incorporated 
under Dominion Laws. These observations 
must bo understood in the light of the distinc- 
tion recognised in the Canadian cases between 
the relation of S.92, British North America 
Act to the powers conferred upon the Domi- 
nion Parliament by the general words 
order and good government” of Canada in 
S, 91 and the relation of the Provincial Legis- 
lature to the topics exclusively assigned to the 
Dominion Parliament by si^cific enumeration 
in S. 91 . We may add that in the view that we 
take as to the scope of Entry 28 in List i, the 
attack against the impugned provisions of the 
Bengal Act vnW not bo met by treating them os 
legislation with resi^ect to “contracts" (Entry’’ 10 
of List III) because sub-s. (2) of S. ICX) makes even 
legislation on List HI matters “subject to the 
preceding sub-seotiou”, whenever such legis. 
lation is enacted by a Provincial Legislature. 
The api^eals are allowed and Uie oases will 

7. (’21)8A.I.R. 1921 P. C. 148 : (1921) 2 A. C. 91 

(P.O.), Great West Saddlery Company v. The King. 

8. (’14) 1 A.I.R.,1914 P. C. 174 : 1915 A. C. 830 

(P.C.), John Deere Plow Co, Ltd. v. Wharton. 
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be remitted to the High Court at Calcutta 
with a declaration that in place of the present 
decrees, revised decrees for amounts found due 
according to the terms of the promissory notes, 
after giving due credit for payments made, 
shall be substituted. The revised decrees will 
also provide for the costs of the appellant in 
the High Court and in the court of first 
instance. The appellant is entitled to costs 
here. In view of the pettiness of the amounts 
involved in these cases and of the circum- 
stances in which the appellant had to bring 
them to this Court, we consider that this is a fit 
case for directing payment of a sum in gross in 
lieu of taxed costs (0.35, R.5). We fix the total 
amount at Rs. 1400 and dividing it equally 
between the seven cases, we direct the respon- 
dent (or respondents) in each case to pay 
Rs. 200 to the appellant for the costs of the 
appeal. Leave to appeal to His Majesty in 
Council granted. 

E.K- Appeals allowed. 


A. I. R. (32) 1945 Federal Court 7 

(From Calcutta) 

12th December 1944 

Spens C. J., Vaeadachariar and 
Zafrulla Khan JJ. 

Bank of Commerce, Ltd., Khulna — 

Appellant 



Nripendra Nath Datta and others — 


Appeal Nos. 1 to 4 of 1944. 


Respondents, 


(a) Bengal Money-Lenders Act (10 of 1940), 
Ss. 36 and 30 — Decrees on pronotes passed 
before Act — Provision for re-opening of decrees 
is not ultra vires. 


Any argument based on the exclusion of promis- 
sory notes from the sphere of provincial legislation 
cannot avail in cases where the promissory notes had 
merged in decrees made before the commencement 
of the provincial Act, namely, the Bengal Money- 
Lenders Act. Consequently S. 36 in providing for the 
re-opening of decrees on pronotes passed before the 
Act and passing new decrees cannot be said to be 
ultra vires the Provincial Legislature: (’44) 31 A.I.R. 
1944 F. C. 18, Foil. [P 7 C 1] 

(b) Bengal Money-Lenders Act (10 of 1940), 
Ss, 30, 36 and 38 — Ss. 30, 36 and 38 held to be 
invalid by Federal Court severable from rest of 
Act — Act is not wholly void. 

An Act cannot be held to be wholly void merely 
because part of the Act is held to be invalid when 
the invalid part is severable from the rest. Accord- 
ingly the Bengal Money-Lenders Act cannot be held 
to be wholly void merely because some of its provi- 
sions, namely, Ss. 30, 36 and 38 have been held to be 
invalid and ultra vires the Provincial Legislature by 
t^he Federal Court in (’45) 32 A. I. R. 1945 F. C. 2, 
because the invalid provisions are separable from the 
rest of the Act: (’44) 31 A. I. R. 1944 F. C. 18, Ref. 

[P 7 C 1] 

(c) Bengal Money-Lenders Act (10 of 1940), 
Ss. 30 and 36 — Entry 38 “Banking” in List I, 


Sch. 7, Government of India Act — Scope of 

Ss. 30 and 36 do not affect subject of “Banking.” 

A law of limitation or a law relating to the com- 
pulsory acquisition of land may affect the rights of 
a bank just as they may affect the rights of other 
suitors or property owners. It would be too much to 
say that every law, which in its operation might 
affect the property, or interests of a bunk just as it 
affects the property or interests of other persons, 
would constitute an encroachment on Entry 38, 
List I, Sch. 7, Government of India Act. On a rea- 
sonable construction the aforesaid entry must be 
limited to laws which affect the conduct of the busi- 
ness of banks qua banks. Accordingly Ss. 30 and 36, 
Bengal Money-Lenders Act, cannot be said to inter- 
fere with “conduct of banking busine.ss“in Entry 38, 
List I, Sch. 7, Government of India Act, merely be- 
cause the application of those sections will greatly 
reduce the amount which a bank can recover in 
execution of decrees obtained by it : (1942) SCR 
(Can.) 31 and (’43) 30 A. I. R. 1943 P. C. 76, Ref. 

T. ^ [P C 1, 2] 

P. C. Basil, Senior Advocate, Federal Court 
(Srxs Chandra Butt, Advocate, Federal Court 
with hivi) instructed by Ganyat Rai, Agent-^ 
for Appellant. 

S. M. Bose, Advocate-General of Bengal (K. K. 
Basil, Advocate, Federal Court, with him) in', 
structed by B. Banerji, Agent — Intervener 
(intervened on behalf of the Province of Bengal). 

Spens C. J. — In this batch of appeals also, 
the question for decision relates to the validity 
and operation of Ss. 30 and 3G, Bengal Money. 
Lender s Act, 1940. In these cases however, 
the lender’s rights, though based on promis’ 
sory notes, had passed into claims under 
decrees before the enactment of the Act. They 
are thus ad idem with (i944) f. c. R. 126.^ In 
the ordinary course, we should have contented 
ourselves with merely following that decision. 
But, as in the connected batch (civil Appeals 
Nos. 5 to 11 of 1944)^ we have held that the 
Act is in some measure invalid a further con- 
tention which was left open in (1944) F. c. R, 
126^ must be considered, viz., that if the Act 
is in some respects at least ultra vires the 
provincial legislature, it must be held to be 
wholly invalid. We are of the opinion that in 
the present case, the part of the Act which we 
have held to be invalid is severable from the 
rest of the Act and that the Act cannot be 
held to be wholly void. 

^ It was next contended that certain pro. 
visions in the Act which affect banks were 
also ultra vires the provincial legislature as 
interfering with the matter of entry 38 of 
List I, banking, that is to say, the conduct 
of banking business by corporations.” Atten- 
tion was in this connexion drawn particularly 
to the provisions of S. 2, els. (i) and (12) (d) 
and Ss. 3, 8 and 13. Belying upon the decision 

1. ~(’44) 31 A.I.R. 1944 F. C. 18 : I.L.R. (1944) Ear. 

F. C. 46: (1944) 6 F.C.R. 126: 212 I. C. 138 (F.C ) 
Bank of Commerce Ltd. Khulna v. Amulya 
Krishna Basu, 

2. Reported in (’45) 32 A.I.R. 1945 F. C. 2. 
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of the Judicial Committee in (1894) A. C. 31,® 
counsel for the appellant argued that these 
sections constituted a serious interference with 
the conduct of !)anking business in the pro- 
vince. These provisions however do not dir- 
ectly affect the present case as the decrees to 
which they relate had been obtained before 
the passing of the Act. The question of their 
invalidity is raised here only to support the 
argument, that if some portions of the Act 
are invalid the legislation as a whole must be 
held to be invalid. In the view that we have 
already expressed on the question of severa- 
bility, which we should have no difficulty in 
applying to the provisions in question here, 
we are not prepared to accept this contention. 
AVe accordingly express no opinion on the 
(piestion whether these particular sections are 
valid or not. 

The validity of S3. 30 and 3G of the Act 
was also impugned on the ground that even 
these provisions affect the subject of "bank- 
ing.” As the liabilities of the debtors in these 
cases have l)eon fixed with reference to the 
provisions of these sections it is necessary to 
deal with this contention separately. Our 
attention was drawn in this connexion to 
certain observations of Duff’ C. J. in (1942) 
S. C. R. (Can) 31.^ A number of objections to 
the validity of the legislation then in question 
were considered by the Supreme Court in 
that case, but when the matter went on api^eal 
to the Judicial Committee in (1943) A. C. 35G,® 
their Lordships dealt with only one objection 
(not relevant to the present case) and ex- 
pressed no opinion on the other points. It has 
been argued before us that as the application 
of S3. 30 and 36 of the Act will greatly reduce 
the amount which a bank can recover in exe- 
cution of decrees obtained by it, these pro- 
visions must be held to constitute a serious 
interference with the conduct of banking 
business. This contention seems to us to rest 
on an unduly wide interpretation of the ex- 
pression “conduct of banking business.” A 
law of limitation or a law relating to the 
compulsory acquisition of land may affect the 
rights of a bank just as they may affect the 
rights of other suitors or property-owners. It 
would be too much to say that every law 
which in its oixiration might affect the pro- 
perty or interests of a bank just as it affects 
the proi)erty or interests of other i>ersons, 
would constitute an encroachment on entry 

3. (1894) 1894 A. C. 31, Tenant v. Union Rank of 
Canada. 

4. (1942) 1942 S. C. U. (Can.) 31, Reference as to 
Validity of the Debt Adjustment Act, Alberta. 

5. (’43) 30 A.I.R. 1943 P. C. 76 : 1943 A. C. 356 : 
207 I. C. 327 (P.C.), Attornoy-Goneral for Alberta 
V. Attorney. General for Canada. 


38 of List I. On a reasonable construction, the 
entry must be limited to laws which affect 
the conduct of the business of banks qua 
banks. In this view, w'e must overrule this 
last objection to the validity of these sections. 
The appeals fail and are dismissed. As the 
respondents have not appeared, there will be 
no order as to costs. Leave to appeal to His 
Majesty in Council granted. 

G.N. Appeals dismissed. 
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(From Lahore'. C4;3) 30 A. I. i2. 1943 

Lah 233.) 

26th April 1944 

Spens C. J., Varadachariar and 
Zafrulla Khan JJ. 

Mohammad Hussaui and others — 

Appellants 

v. 

Sajaxoal Baksh and others — Bespondents. 
Case No. 24 of 1943. 

Punjab Pre-emption Act (I of 1913), S. 15 — 
Right of pre-emption under S. 15 based on rela- 
tionship with vendor — Right is not rendered 
invalid by S. 298 (1), Government of India Act. 

Where a pre-emptor claims to exercise a right of 
pre-emption by virtue of his relationship to the ven- 
dor, no doubt 1)6 bases his claim upon his own 
descent from the vendor or from some ancestor 
common to the vendor and himself. But because the 
right of pre-emption is based on descent, it cannot 
be argued that the effect of the exercise of that 
right is to prohibit the acquisition or holding of pro- 
perty by a vendee who is either not related to the 
vendor at all or is not related to him so nearly as 
the pre-emptor. No prohibition is in snob a case im- 
posed upon the vendee on account of his descent or 
lack of descent from any liarticular person. Nor does 
the grant of a right to on© person to acquire property 
in preference to other persons amount to a prohibition 
against the acquisition or bolding of property by thoM 
persons. Therefore, S. 298 (1), Government of India 
Act, does not operate to render invalid a right of 
pre-emption under S. 15, Punjab Pre-emption Act, 
based upon relationship with the vendor. 

[P 9 C 1] 

E. K. Raizada, Adi'ocate, instructed by B. 
Banerji, Agent — for Appellants. 

M. Sleem, Advocate-Gcneral, Punjab (with 
S. Af. Sikri), instructed by Tarachand Brij- 
inohanlal — for the Punjab Province, appeared 
in response to notice issnod under O. 36, R. 1, 
Federal Court Rules, 1942. 

Zafrulla Khan J.-This is ft defendants’ 
appeal founded on the usual certificate under 
S. 205 (1), Constitution Act, from a judgment 
of the Lahore High Court granting the plain- 
tiffs ft decree for ix)3session of land by pre- 
emption of a sale made in favour of the 
defendants. The question for determination 
in the appeal is whether those portions of 
S. 15, Punjab Pre-emption Act (Punjab Act 
1 of 1913) which confer upon the heirs of a 
vendor a right of pre-emption in respect of 
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sales of land are repugnant to the provisions 
of S. 29S (l). Constitution Act. This section 
provides, inter alia, that no subject of His 
iMajesty domiciled in India shall on the ground 
only of descent be prohibited from acquiring 
or Iioldiug property. The appellants’ conten- 
tion was that inasmuch as the effect of the 
relevant portions of S. 15, Punjab Pre-emption 
Act, was to enable the heirs of a vendor ulti- 
mately to deprive the vendee of the benefit of 
a sale made in his favour, the vendee was by 
virtue of these provisions in effect prohibited 
from acquiring property, or having acquired 
it^was prohibited from continuing to hold it. 
AVe do not think there is any force in this 
contention. Section 4, Pre-emption Act, defines 
the right of pre-emption as the right of a per- 
son to acquire certain descriptions of property 
in preference to other persons, and limits its 
bperation in the case of land to sales. Where 
a pre-emptor claims to exercise a right of pre. 
lemption by virtue of his relationship to the 
vendor, no doubt he bases his claim upon his 
own descent from the vendor or from some 
ancestor common to the vendor and himself. 
If he succeeds in establishing his descent and 
is found to fulfil the other conditions pres- 
cribed by the Pre-emption Act, he is entitled 
to a decree, the broad effect of which is that 
on compliance with its terms he is substituted 
as the purchaser in place of the original 
\endee. But because the right of pre-emption 
in such cases is based on descent, it cannot he 
argued that the effect of the exercise of that 
right is to prohibit the acquisition or holding of 
property by a vendee who is either not related 
to the vendor at all or is not related to him 
so nearly as the pre-emptor. No prohibition 
is in such a case imposed upon the vendee on 
account of his descent or lack of descent from 
jany particular person. Nor does the grant of 
a right to one person to acquire i^roperty in 
preference to other persons amount to a pro- 
hibition against the acquisition or holding of 
property by those persons. In our judgment, 
therefore, s. 29s (i), Constitution Act, does not 
operate to render invalid a right of pre- 
emption based upon relationship with the 
vendor, and the suit was rightly decreed by 
the High Court. The appeal fails and is dis- 
missed. It was heard ex parte against the 
respondents. The Advocate-General, Punjab, 
appeared in response to a notice under o. 36, 

fu ^ Convt. There will 

therefore be no order as to costs in this Court. 


G.N. 


Appeal dismissed. 
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(From Bombay) 

15th January 1945 

Spens C, J., Varadacoaeiar and 
Zafrulla Khan JJ. 

Wallace Brothers Co. Ltd. — 

Appellants 

v. 

Commissioner of Income-tax, Bom. 

hapy Sind d Baluchistan 

Bespondent. 

Case No. 55 of 1943. 

Q Act(1922, as amended in 1939), 

S. 4A (c) (b)— Object of. ' 

loao'- to say that the amendment of 

1939 introduced S. 4A (c) (b) merely as a device to 
give the Indian Legislature a jurisdiction to tax the 
mcome of a non-re.^ident company arising without 

otherwise pos-ses... 
Section 4A (c) (b) was only a machinery pmvisiou 
yhich was adopted as a convenient mode of extend- 
ing to non-resident companie.s a particular set of 
provisions contained in the Act for the calculation of 
heir .v^sessable income. Therefore no objection can 
be taken to the manner in which the provision- 
imposing sucli liability have been drafted. 

[P 12 C 1] 

(b) Income-tax Act (1922), S. 4A (c) — Indian 
Legislature is not bound to frame its income-tax 
legislation on same lines and bases as have been 
adopted in England — It can adopt methods of 
taxation other than those prevailing in England. 

It may be that any particular expression used in a 

Paihamentary enactment relating to the constitution 
ot a suboiffinate Legislature will carry the connota- 
tion which by well-established usage it has acquired 
m English law or politics; and it may also be tlat if 
certain powers have long been understood in England 
to be incidental to or associated with certain other 
powers, words conferring the one will be understood 
as cauying the other as well. But there is no justifi- 
cation for the proposition that the Indian Lecris. 
lature must frame its income-tax legislation on the 
same lines or on the same bases as have been adopted 

England. The imposition Lid 
assessment of the tax must necessarily vary accord- 

thl of Public Finance in India and 

the methods of doing business found to prevail in 
India. If the conditions of today require or justify 
other methods of taxation there i.s no warrant for 

methods jirevailing m England. [p 12 C 1] 

(c) Income-tax Act (1922), S. 4 _ Person re- 
sident in British India _ Provision taxing his 
foreign income is not extra-territorial. 

When a person is resident in British Indi.a any 
legislation which brings his foreign income into ac- 
count in assessing him to income-tax will not be 
extra-territorial. |-p ^2 c 2] 

4 (U S- “’A (c) (b) and 

4 (1) (b) — Combined effect of — Mode in which 
validity of S. 4A (c) (b) should be judged _ 

S. 4A{c) (b) and S. 4 (1) (b) are not ultra vires 
Indian Legislature. 

Section 4A (c) (b) is only a step towards the intro- 
duction of the measui;e of taxation laid down in 
S. 4 (1) (b) and though each of these provisions 
taken by itself may be unobjectionable, their com- 
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bincd operntion is undoubtedly to asse^ a non- 
resident company to tax in respect of all its income 
from without British India. It is from this point ot 

view that the validity of S. 4A (c) (b) must be judged. 

11 C 2j 

When any connexion of an individual with a 
particular State is shown, it creates a nexus between 
the State and the individual, so as to make that 
individual subject to the taxing power of that State. 
The provision in S. 4A (c) (b) that the company will 
be regarded as resident in British India only \yhen 
its British Indian income exceeds its income arising 
without British India, ensures that the connexion 
between the assessec and the State is real and not 
illusory. Accordingly the provisions of S. 4A (c) fb) 
and S 4 (I) (b) cannot l)o regarded as extra-terri- 
torial in their operation and cannot be held to 
invalid on that ground : (’44) 31 A. I. B. 1944 F.C. 

A- 2 ^ 1> 13 C 1] 

Even if the aforesaid provisions are extra-territorial 

in any measure that is not a ground for l^oWing 
them to be ultra vires the Indian Legislature : ( 44) 
31 A. I. li. 1944 F. C. 51, Ret, on. [P 13 C 1] 

(e) Income-tax Act (1922), Ss. 4A (c) and 64 — 
According to S. 4A (c) question of residence 
must be determined with reference to each year. 

According to S. 4A (c) the quc.stion of residence of 
an assessce must be determined with reference to 
each year and the finding of residence during 
193B-39 would not warrant the assumption that 
when the proceedings for assessment were started 
early in 1940, the assesscc was resident at the place 
in which he was found to have resided in 1938-39. 

rp c 21 


(f) Income-tax Act (1922), S. 64 (3)-Objection 
as to place of assessment when and where to be 

raised. 

The provisions of S. 64 (3) clearly indicate that 
the question ns to the place of assessment i-s more 
one of administrative convenience lhan of jurisdie. 
tion and that in any event it is not one for adjudi- 
cation by the Court. [P 1‘1 ^ 11 

The scheme of the Act does not contomplato an 
objection as to the place of assessment being rnise<l 
in appeal against the assessment after the assess- 
ment has been made. The fact that the Appellate 
Tribunal nevertheless thought fit to allow the ques- 
tion as to the place of assessment to bo raised and 
even included it in the reference to the High Court 
under S. 66 of the Act cannot alter the position and 
the question cannot be allowed to be raised ^foro 
the Federal Court in appeal against the decision of 
the H.gh Court on the reference under 

(g) Income-tax Act (1922), Ss. 64 (1) and 4A 
(c) lb) — Foreign company carrying on business 
in partnership with firm carrying on business 
in British India sought to be assessed under 
S. 4A (c) (b)— Place of assessment. 

Whore a foreign company having the control and 
management of its atlairs outside British ludia car- 
ries on business in partnership with a firm carrying 
on business in British India is sought to bo assessed 
under S. 4A (c) (b) the assessment of the company 
by the Income-tax Oflicer for the area in which the 
Indian firm carries on business is right. [P 14 C 1] 

(h) Income-tax Act (1922 as amended in 1939), 
S. 4A (c) (b)— Assessment year 1939-40— S. 4A 
(c) (b) as amended applies. 

Section 4A (c) (b) as amended in 1939 appliCvS to 
the assessment year 1939-40 though the figures have 
to be taken from the income for 1938-39. [P 11 C 1] 


F. J. Collman, Senior Advocate, Federal Court 
{NanubJiai E. Desai, Advocate,Federal Court, 
with him) and Sir Jamshedji Eanga, Advo~ 
cate, High Court, Bombay, instructed by 
B. Banerji, Agent — for Appellants. 

M. C. Setalvad, Senior Advocate, Federal Court 
(G. N. Joshi, Advocate, Federal Court, with 
him) instructed by K. Y. Bhandarkar, Agent 
lor Respondent. 

Spens C. J. — This is an appeal from the 
judgment of a Division Bench of the Bombay 
High Court on a reference under ». G6, In- 
come-tas Act. The High Court granted a cer- 
tificate under S.205, Constitution Act, because 
the main (juestion raised by the reference re- 
lated to the validity of Ss. 4A (c) and 4 (l) (b) (ii). 
Income-tax Act. No objection has been taken 
to the maintainability of this appeal. The 
reference arose out of the assessment of the 
appellant company to income-tax for the year 
1939 - 40 , the accounting year being 1938-39. It 
ig common ground that during the accounting 
year the appellant company had an income 
of over 17 lakhs from British India and Over 
lakhs from without British India. Under 
S, 4 (1) (b), Income-tax Act, the “total income 
in respect of which any i>erson is assessable 
for any year is calculated in different ways 
according as the person is “resident in British 
India” or “not resident in British India." If the 
lx;i*son is resident in British India, the total in- 
come includes not only income, profits and gains 
actually accrued or deemed to accrue in Bri- 
tish India but also income accruing or arising 
to him without British India during the year. 
Besidence in India for the purpose of the Act 
is defined in S.4A, which is one of the sections 
introduced into the Income-tax Act by the 
legislation of 1939. Clause (a) of the section 
defines “residence” with reference to indivi- 
duals. cl. (b) with reference to undivided fami- 
lies, firms and other associations of persons, 
and cl. (c) with reference to companies. As the 
appellant is a company, this is the clause 
relevant to the present case. It provides two 
tests (l) whether the control and manage- 

ment of the affaii-s of the company is situated 
wholly in British India, or (2) whether its in- 
come arising in British India in the year in 
(juestion exceeds its income arising without 
British India in that year. The appellant com- 
pany does not satisfy the first test, because the 
control and management of its affairs is said 
to bo in the United Kingdom. It, however, 
holds a 14/32 share in the firm of Messrs. Wal- 
lace and Co. carrying on business in Bombay. 
The other partners, as per thd jmrtnership deed 
of 1985, were seven imlividuals therein named. 
The income of 17 lakhs and odd derived by 
the aj)pellant from British India was made up 
of the four following items : (l) Rs. 8,76,266, 
being its share in the profits of Messrs, Wal- 
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lace and Co.; (2) Rs. 13,197, being its share of 
dividends and interests received from that 
firm; (3) Rs. 8,59,423, dividends received from 
other investments in British India ; and (-4) 
RS. 31,940, interest from other investments in 
British India, As this income admittedly ex- 
ceeded the appellant’s income from without 
British India (which was only about 7^ lakhs) 
the income-tax authorities treated the case as 
one failing under the second part of S, 4A (c) 
and as a consequence they applied s. 4 (i) (b) 
of the Act, with the result that tax has been 
assessed on the appellant’.s total income of 
over 25 lakhs. 

The appellant objected to the inclusion in 
the assessment of its income from without 
British India and contended that the provi- 
sions of the Income-tax Act were ultra vires 
the Indian Legislature in so far as they autho- 
rised the inclusion of such income in the as- 
sessment. This is the principal question in the 
case and forms question 2 in the reference 
The first question' is nothing more than an 
application to the facts of the case of the an- 
swer to the second question, it does not require 
separate discussion. Question 3 in the reference 
has no substance and it was admitted before 
us that the amended provision was applicable 
to the assessment in question, because 1939-40 
was the assessment year though the figures 
have to be taken from the income for 1938-39. 
One other question in the reference, question 4, 
raises a question of procedure, to which it will 
be convenient to refer later. Before the High 
Court and in the grounds of appeal to this 
Court, a grievance seems to have been made 
that certain other questions should also have 
been raised, so as to bring out clearly the 
points in dispute between the parties. During 
the arguments before us, it was conceded by 
counsel for the appellant that all that he desir- 
ed to put forward on behalf of the appellant 
could be urged on the basis of the questions as 
they now stand. It is therefore unnecessary 
to refer further to this complaint. 

Relying on some of the decisions interpret- 
ing the word “residence” in the English 
Income-tax Act, counsel for the appellant 
contended that the second of the tests adopted 
in S. 4-A (c), Indian Income-tax Act, was 
wholly artificial and unwarranted by estab- 
lished principles and that it had been so 
framed only as a device to give the Indian 
Legislature a jurisdiction which it would not 
otherwise possess. The appellant company, it 
was said, did not “reside” here in any of the 
known senses of the term, and as its income 
from without British India did not ex hypo- 
thesi accrue here and it was not brought here, 
it was urged that it was beyond the power of 
the Indian Legislature to impose a tax on 


that income. It was argued that the Legislature 
could only tax persons resident here or income 
accrued, due or received here, and that any 
attempt to go further would make the Act il- 
legally extra-territorial in its operation. It 
was contended on behalf of the respondent 
that even according to the English decisions, 
the definition of “residence” in respect of a 
company was to a certain extent artificial 
and that it was open to the Legislature to 
adopt whatever definition it thought fit. If 
the matter had stood on S. 4A (c) alone, this 
w^ould undoubtedly be so. But s. 4A (c) is 
only a step towards the introduction of the 
measure of taxation laid down in s. 4 (l) (b) 
and though each of these provisions taken by 
itself may be unobjectionable, their combined 
operation is undoubtedly to assess the appel- 
lant to tax in respect of all its income from 
without British India. Counsel for the res- 
pondent conceded that it is from this point of 
view that the validity of the provision miist 
be judged. But he maintained that even on 
this basis the objection to the validity of the 
law was untenable — (l) because the impugned 
provisions were not really extra-territorial in 
their operation, and ( 2 ) because the extra- 
territorial operation, even if there was any, 
was no ground for the invalidation of the 
provisions. 

We agree with the respondent’s contention 
that the mere fact that the Indian Legislature 
has adopted a test of “residence” different 
from that obtaining in England is not by 
itself of much consequence. The course of de- 
cisions in England has attempted to give 
effect to what was conceived to be the policy 
of the English Income-tax law, in the light of 
the changing conditions and methods of car- 
rying on business there. These decisions were 
partly based upon certain clauses in the Eng. 
lish Act which limited the significance of the 
word residence” in that Act, and gave some 
guide in considering whether a person did or 
did not come within the words “residing in 
the United Kingdom”: vide (1875) 10 Ex. 20^ at 
p. 32. Reference has no doubt been made now 
and then to grounds on which that system of 
taxation could be justified, as for instance, 
when it was said that a person resident in 
England or carrying on business in England 
enjoyed the benefit of the security and pro- 
tection afforded to him by the State in Eng- 
land and that it was therefore not unreasona- 
ble to bring even his foreign income into 
account in assessing him to income-tax. But 
considerations like these cannot be erected 
into a rule of law limiting the taxing power 
of the State to those particular cases. 

We cannot accede to the argument that the 

1 . (1875) 10 Ex. 20, Attorney-General v. Alexander. 
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amendment of the Indian Income-tax Act in 
1939 introduced the test now in question 
merely as a device to give the Indian Legis- 
lature a jurisdiction which it would not other- 
wise i^ossess. It was only a machinery 
provision which was adopted as a convenient 
mode of extending to this class of assessees a 
particular set of provisions contained in the 
Act for the calculation of their assessable in- 
come. The objection, if any, must be to the 
imposition of the liability itself and not to the 
manner in which the provisions imposing such 
liability have been drafted. 

Relying upon certain observations in 1933 
A. c. 15G“ counsel for the aiii)ellant contended 
that the powers conferred on the Indian 
Legislature by the Constitution Act must be 
interpreted in the light of the prevailing 
“legislative practice” in England. It may be 
that any particular expression used in a Par- 
liamentary enactment relating to the const!- 
tution of a subordinate legislature will carry 
the connotation which by well-established 
usage it has acquired in English law or poli- 
tics; and it may also be that if certain powers 
ihave long been understood in England to be 
incidental to or associated with certain other 
powers, words conferring the one will be un- 
derstood as carrying the other as well. But we 
[Cannot interpret the observations in 1933 
A. c. 150^ as implying that the Indian Legis- 
lature must frame its income-tax legislation 
on the same lines or on the same bases as 
have been adopted or found convenient in 
England. The imix)sition and assessment of 
the tax must necessarily vary according to 
the exigencies of Public Finance hero and the 
methods of doing business found to prevail in 
this country. Even as regards persons resident 
in this country, the Indian Legislature did not, 
till very recently, think it worthwhile or find it 
necessary to take their income from without 
British India into account, in assessing them 
to income-tax, except to the extent to which 
such income had been brought into this 
country. If the conditions of today require or 
justify other methods of taxation, wo see no 
warrant for holding that the State here could 
only adopt the methods prevailing in I’higland. 

As regards the contention that the impugned 
provisions arc extra-territorial in their opera- 
tion and accordingly beyond the ix)wei*sof the 
Ii;dian Legislature, we are of the opinion that 
taking the scheme as a whole they are not in 
their operation extra-territorial in the strict 
legal sense of that term. The Legislature has 
not attempted to regulate, punish or directly 
deal with any act done beyond the territorial 
limits of British India nor does it seek to 

2. (’33) 20 A. 1. K. 1933 V. C. 16 : 1933 A. C. 150 
(P.C.), Croft V. Dunpby. 


impose a liability on property situate outside 
its jurisdiction. It was conceded on behalf of 
the appellant that when a person is resident 
in British India any legislation W'hich brings 
his foreign income into account in assessing 
him to income-tax will not be extra-territorial. 
This illustration establishes (l) that the mere 
fact of the accrual of the income abroad is not 
conclusive, and (2) that when the cases refer 
in justification of such taxation, to the protec- 
tion which a pei-son enjoys by his residence 
in a particular country, the benefit of that 
protection is not limited to the income accru- 
ed or received in that country. Where the con- 
nexion of the assesseewdth a particular country 
is not founded upon residence but arises out 
of business operations, it may be a question of 
degree whether the connexion is slender or 
intimate, but it can nonetheless be as factual 
a connexion as a connexion based on residence. 
Many systems of law have enacted that if a 
l)erson resides in a country for six months, he 
must be deemed to be “resident” there for pur- 
ix)ses of income-tax though during the rest of 
the year he might have resided elsewhere. A 
person who receives a substantial business in- 
come from a country may well be regarded as 
receiving the protection of its laws and admi- 
nistration in the same degree as a person who 
resides there or carries on business there; and 
if a Iverson resident in a country for six months 
can bo taxed even in respect of his foreign in- 
come earned, it may be, during the remaining 
six months, it is difficult to see anything in- 
herently objectionable in adopting the same 
basis when a person derives more than half his 
total income from business in a particular 
country. It is the i')erson who is subjected to 
taxation in either case and his connexion with 
the taxing country is as substantial in the one 
case as in the other, to warrant botli cases be- 
ing treated alike. 

Decisions of the English Courts afford little 
guidance on this question, in view of the dif- 
ference in the scheme of taxation between the 
two countries. But some of the Australian de- 
cisions to W’hich reference has l>een mode in 
the judgment of this Court in 1944 P.e.R. 229* 
afford some guidance. The facts in 1944 F.O.R. 
229* w'Gre no doubt different and the decision 
was based on the ground that the source of 
the income there was British Indian. But this 
Court there adopted the principle laid down 
in the Australian decisions that once “any 
connexion” w’ith a particular State is shown, 
it creates a nexus between the State and the 
individual, so as to make that individual sub- 
ject to the taxing y^owov of that State, The 

3. (’44) 31 A. I. R. 1944 F. C. 61 : 1944-6 F. C. R. 

229 : 214 I. C. 244 (F. C.), Governor-General in 

Council V. The Raleigh Investment Co., Ltd. 
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jprovision in the impugned clause that the 
company will be regarded as resident in Bri- 
tish India only when its British Indian income 
exceeds its income arising without British 
India, ensures that the connexion between the 
assessee and the State is real and not illusory. 
Observations like those in 1931 A. C. 258^ at p, 268 
do not bear upon the present case, because, on a 
construction of the relevant statute, their Lord- 
ships there found that the fact on which terri- 
torial jurisdiction was founded by that statute 
was not the personal residence of the tax-payer 
but the local situation of the source of in- 
come.” We are accordingly of the opinion 
that the impugned provisions of the Income, 
tax Act cannot be held to be extra-territorial 
in their operation. 

The second contention urged on behalf of 
the respondent that even if these provisions 
are in any measure extra-territorial in their 
effect, that is not a ground for holding them 
to be ultra vires the Indian Legislature is sup- 
ported by the decision of this Court in 1944 
F. G E. 229.^ We have nothing to add to the 
reasons there set out in support of that con- 
clusion. Question 4 in the reference raises a 
question of procedure, viz., the jurisdiction of 
the particular officer to assess the appellant. 
Section 64 of the Act provides that where an 
assessee carries on a business at any place he 
shall be assessed by the Income-tax Officer of 
the area in which that place is situated and 
that in all other cases an assessee shall be as- 
sessed by the Income-tax Officer of the area 
in which he resides. The High Court thought 
that the answer to question 4 was plain, “The 
assessee” it said 

‘‘has been found to be a partner in the firm of Wal- 
lace and Company and the assessment was made by 
the Income-tax OfiScer for the area in which Wal- 
lace and Company carry on business.” 

As the point has been pressed before us, it is 
necessary to deal with it in some more detail. 
The foUowing are the facts material to this 
question. On 29th January 1940, Wallace and 
Company acting on behalf of Wallace Bro- 
thers and Co., Ltd., filed the usual return of 
income, (page 50 of the paper-book). This was 
drawn up in accordance with the pre-existing 
practice. But as s. 4A (c) had come into ope- 
^tion by that time, the Income-tax Officer, 
Companies Circle, by letter dated 7th Febru- 
ary 1940, called for a statement of the total 
income of Wallace Brothers and Co., Ltd. : 

to enable me to determine whether the company is 
resident or non-resident as per S. 4A (c). Income-tax 
Amendment Act, 1939, (page 53 of the paper-book).*' 

By letter dated 20th February 1940, Wallace 
and Company took exception to this view and 
stated that they bad no copy of the profit and 


'uiSi'nn T ^ Commissioner of Taxes v. 

Union Trustee Company of Australia. 

1945 F.C./25 & 3a 


loss account of Wallace Brothers and Co., 
Ltd.; when the Income-tax Officer insisted on 
having the information, they re-submitted the 
return of Wallace Brothers and Co., Ltd., 
reiterating their contention as to the non.lia.' 
bility of the income arising outside British 
India of Wallace Brothers and Co., Ltd., but 
they added, 

‘‘to comply with your request we enclose copy of the 
balance-sheet and profit and loss account of Wallace 

ended 31st July 

1938, but we do so under protest and without ad- 
mitting in any way a liability to taxation on the 
world income, (p. 56 of the paper-book.)” 

It is on the materials thus furnished that one 
Mr. Singh who was then Additional Income- 
tax Officer, Companies Circle, made the assess- 
ment order dated 12th February I 94 i, (p. 15 
of the paper-book). The assessee is there shown 
as Wallace Brothers and Co., Ltd., through 
Messrs. Wallace and Company, 9 . Wallace 
Street, Bombay, and it is treated as a “resident 
company.” Against this order, there was an 
appeal to the Appellate Assistant Commissioner 
signed by Wallace and Company as agents, 
under S. 43, of Wallace Brothers and Co., Ltd. 
(p. 23), and as that officer confirmed the as- 
sessment, there was a further appeal to the 
Appellate Tribunal. The objection of non 
compliance with s. 64 was for the first time 
raised before the Appellate Tribunal, (see 
p. 27 ). That Tribunal was of the opinion that 
the assessment was in conformity with both 
cIs. ( 1 ) and (2) of s. 64, because the assessee 
company was carrying on business in Bom 
bay as a partner in Messrs. Wallace and 
Cximpany and was also by reason of S. 4A (c) 
deemed to be resident in Bombay. As regards 
the ground of residence in Bombay, counsel 
for the appeUant rightly pointed out that ac-' 
cording to s. 4A (c) the question of residence 
must be determined with reference to each 
year and that the finding of residence during 
1938-39 would not warrant the assumption 
that when the proceedings for assessment: 
were started early in 1940, the appellant com-' 
pany was resident in Bombay. If this ques- 
^ tion becomes material, it may be necessary 
to ascertain whether in 1940 the appellant 
company could be deemed to Have been resi- 
dent in Bombay with reference to the condi- 
tions required by s. 4 A (c). 

It however seems to us open to serious 
doubt whether the appellant is entitled to 
raise this question at all and whether it is 
really a matter for decision by the Court. 
Clause (3) of s. 64 provides that any question 
as to the place of assessment shall be deter- 
mined by the Commissioner or by the Central 
Board of Revenue, Proviso 3 to the clause 
enacts that if the place of assessment is called 
in question by the assessee, the Income-tax 
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Officer shall, if not satisfied with the cor- 
rectness of the claim, refer the matter for 
determination under this sub-section before 
assessment is made. These provisions clearly 
indicate that the matter is more one of ad- 
ministrative convenience than of jurisdiction 
and that in any event it is not one for adjudi- 
cation by the Court. Proviso 2 to cl. (3) fur- 
ther enacts that the place of assessment shall 
not be called in question by an assessee if he 
has made a return in response to the notice 
under sub-s. (l) of S. 22, or if he has not made 
such a return, it shall not be called in ques- 
tion after the expiry of the time allowed by 
the notice for the making of a return. This 
confirms us in the view that the scheme of 
the Act does not contemplate an objection as 
to the place of assessment being raised on an 
appeal against the assessment after the assess- 
ment has been made. As we have already 
pointed out, the objection was not raised in 
the present case even before the Appellate 
Income-tax Officer but only before the Ap- 
pellate Tribunal. The fact that the Tribunal 
nevertheless thought fit to allow the question 
to be raised and even included it in the refer- 
ence to the High Court cannot alter the legal 
position. 

"We however proceed to deal with the ob- 
jection on its merits. Counsel for the respon- 
dent alternatively sought to bring the case 
under cl. (5) of S.64 and for this purpose he 
wished to refer to an order of the Commis- 
sioner of Income-tax assigning this particular 
assessment case to that particular officer. 
Counsel for the appellant objected to this 
document being used at this stage as it was 
not relied on before the High Court or before 
the Appellate Tribunal. The whole procedure 
as to the raising of this objection has been ir- 
regular but we prefer to leave that document 
alone. "We concur in the view taken by the 
High Court that the appellant company has 
been carrying on business in Bombay and 
that the assessment was therefore rightly 
made under cl. (l) of S. 64. Clause (l), Part- 
nership Deed, relating to Wallace and Com- 
pany provides that Wallace Brothers and Co., 
Ltd., and seven other gentlemen therein 
named shall carry on business in partnership 
as merchants and commission agents at Bom- 
bay. The deed reserves extensive powers to 
Wallace Brothers and Co., Ltd., in respect of 
the business. Nothing has been adduced to 
show that in spite of these recitals and these 
|X)wers, Wallace Brothers and Co., Ltd., as 
one of the partners cannot be regarded as 
carrying on the business. The appellant stat- 
ed that it was only a sleeping partner and 
this is i-epeated in the reference as well as in 
tho judgment of the High Court. With refer- 


ence to this statement counsel for the appel- 
lant drew our attention to certain observations 
of Lord Parker in (1915) A.C. 1022^ at p.l037. 
They were made by way of explanation of 
the decision in (1889) 14 A. C. 493® and they 
would only show that the appellant company, 
if it was only a sleeping partner in WaDace^ 
and Company of Bombay, could not be re- 
garded as carrying on that business in the 
United Kingdom. The appeal fails and is 
dismissed with costs. Leave to appeal to His 
Majesty in Council granted. 

G.N, Appeal dismissed, 

5. (1915) 1915 A. C. 1022, Mitchell v. Egyptian 
Hotels Ltd. 

6. (1889) 14 A. C. 493, John Carter Colquhoun v- 
Henry Brooks. 
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(From Calcutta) 

13th December 1944 

Spens C. J., Varadachariar and 
Zafrulla Khan JJ. 

M, L. Bannerjee and another 

Appellants 

V. 

Emperor. 

Criminal Appeals Nos. 8 and 9 of 1944. 

Criminal P. C. (1898), S. 197 — Expression 
“some higher authority” in S. 197 — Meaning oi- 

The expression “some higher authority” in S. 197 
cannot be construed as meaning any officer of the 
Central Government. Having regard to the juxta- 
position in which the expression occurs in S. 197 end 
tho history of tho enactment the expression has 
reference to the Central Government, the Governor- 
General and the Secretary of State. “G. H. Q.” 
(whatever that expression might signify) is not an 
authority higher than a Provincial Government 
within the meaning of S. 197. [P 15 C 1, 2] 

J. P. Mitra, Senior Advocate^ Federal Courtt 
{S. N. Mukerjee, Advocate, Federal Court, 
with him) instructed by Qanpai Bai^ Agent 
(in 5) and Sardar liaghhir Singh, AdvoMte, 
Federal Court, itwfmcfcd by Ray\jit Singh 
Narula, Agetit, (in 9) — for Appellents. 

Sir B. L. Mitter, Senior Advocate, Federal 
Court, {K. K. liaiaada, AdiwcuM, Federal 
Court, with him) instructed by B. Banerji, 
Agent (in both) — for tho Crown. 

Spens C. J. — These two appe^ may be 
disposed of together. The appellant in Criminal 
Appeal No. 8 of 1944, Bannerjee, was in Decern- 
her 1942 officiating Goods and Yard Supervisor 
at Sealdah, which is the Calcutta terminus of 
tho Bengal Assam — Railway, and the appellant 
in Criminal Appeal No. 9 of 1944, Bhattaohar- 
jee, w'os at that time Shed Inspector at Seal- 
dah. Bannerjee was then holding an Emer- 
gency (Dommission as a Second Lieutenant 
and Bhattacharjee had been made a Warrant 
Officer. They were charged under S. 161 read 
with s. 34, Penal Code, with having received 
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from Dud Nath Pandey (p. W. 2) on 31st De- 
cember 1942, the sum of Bs. 250 as a motive 
or reward for allotting to the firm on whose 
behalf Pandey represented himself to be act- 
ing, a wagon for the transportation of bales 
of cloth from Sealdah to Kisenganj. They 
were convicted by the Additional District 
Magistrate, 24 Purganas, and each of them 
was sentenced to undergo one year’s rigorous 
imprisonment and to pay a fine of Bs. 500 and 
in default of payment of fine to suffer further 
rigorous imprisonment for three months. Their 
appeals to the Sessions Judge, 24 Purganas, 
and their revision application to the Calcutta 
High Court were dismissed. From the judg- 
ment of the High Court these appeals were 
preferred, supported by the usual certificate 
under s. 205, Constitution Act. 

The constitutional question raised on behalf 
of the appellants before the High Court under 
S. 270 (l), Constitution Act, was not sought to 
be reagitated before us. It was conceded that 
it was concluded by the judgment of this 
Court in 1944 P. C. B. 262.^ Some attempt, 
similar to that in 1943 P. G. B. 7,^ was made 
to raise a constitutional point on the construe- 
tion of Ss. 240 and 241 in order to support an 
argument really based on S. 197, Criminal 
P. C., that the cases must fail for lack of the 
necessary sanction under that section, inas- 
much as the appellants were public servants 
who were not removable from their office save 
by or with the sanction of an authority higher 
than a Provincial Government, and the of- 
fence with which they were charged was 
alleged to have been committed by them 
while acting or purporting to act in the dis- 
charge of their official duty. 

The appellants have in our judgment failed 
to establish that they were public servants 
who could be removed from their office only 
by some authority higher than a Provincial 
Government. The only evidence on the record 
on that point is a statement by P. w. 4, 
Mozumdar, who is a District Traffic Superin- 
tendent on the Bengal-Assam Railway, to the 
effect that the Goods Supervisor and the Shed 
Inspector are subordinate to the Chief Trans- 
portation Manager and the Chief Commercial 
Manager who can jointly dismiss them. It 
was suggested that these officers, being officers 
of the Central Government, were *‘an autho- 
rity higher than a Provincial Government.” 
We are unable to accept this suggestion. To 
construe this expression as meaning any 

1. (’44) 31 A.I.R. 1944 F. C. 66: 23 Pat. 517: 1944- 
6 F.C.R. 262: 214 I. 0. 199 (F.C.), Hector Thomas 
Huntley v. Emperor. 

2. (’43) 30 A. I. B. 1943 F. C. 18 : 22 Pat, 349 : 
I.L.R, (1943) Kar. F. C. 2: 1943-5 F. C. R. 7 : 206 
I. C. 232 (F.C.), Afzalur Behman’s Case. 


officer of the Central Government would lead 
to the patent absurdities. Having regard to 
the juxtaposition in which this expression oc- 
curs in S. 197, Criminal P. C., and the history; 
of the enactment, we consider that the ex- 
pression has reference to the Central Govern- 
ment, the Governor-General and the Secretary' 
of State. 

It was contended on behalf of Banner- 
jee that he had been given a Commission as 
Second Lieutenant by virtue of his position 
as a Goods and Yard Supervisor and that as 
he could be deprived of his Commission only 
by G. H. Q. he could not be removed from his 
office of Goods and Yard Supervisor except 
with the sanction of G. H. Q. which was an 
authority higher than a Provincial Govern- 
ment. Beyond the fact that in December 1942, 
Bannerjee held an Emergency Commission as 
a Second Lieutenant there is not a word on 
the record to indicate that he could not be 
dismissed from his office of Goods Sui^ervisor 
without the sanction of G.H.Q. Nor are we in- 
clined to accept the proposition that “G.H.Q,” 
(whatever that expression might signify) is an 
authority higher than a Provincial Govern- 
ment within the meaning of S. 197, Criminal 
P, C. A similar contention was sought to be 
raised before us on behalf of Bhattacharjee, 
but counsel realising that his case could not 
in this respect stand on any higher footing 
than that of Bannerjee, did not press the 
point. That may also be the reason why this 
point was not taken on his behalf before the 
High Court. 

In our judgment it has not been established 
that the appellants are within the class of 
public servants to whom the provisions of 
s. 197, Criminal P. C., would be applicable. In 
this view of the matter, it is unnecessary to 
determine whether the offence with which they 
were charged was or was not alleged to have 
been committed by them while acting or pur- 
porting to act in the discharge of their official 
duty. We were, with our leave, also addressed 
on behalf of the appellants on the merits, but 
nothing that was urged before us served to 
raise any doubt in our minds with regard to 
the correctness of the findings of the Courts 
below. The evidence clearly establishes the 
guilt of the appellants beyond any reasonable 
doubt and the sentences are, in our judgment, 
appropriate. These appeals are dismissed. 

G.N. Appeals dismissed. 


16 Federal Court 33asdeo Agarwalla v. Emperor (Spens G. JJ 


A. 1. R. (32) 1945 Federal Court 16 

( From Calcutta) 

19th January 1945 

Spens C. J., Varadachariar and 
Zafrdldah Khan JJ. 

Basdeo Agarivalla — Appellant 

V. 

Emperor. 

Criminal Appeal No. 16 of 1944. 

(a) Drugs Control Order (1943), Cl. 16 — Sanc- 
tion purporting to be given by Provincial 
Government is valid. 

Where special statutory powers are conferred and 
specific provision is made in the statute as to the 
manner in which the powers are to be exercised, 
they .should be exercised by the authority and in the 
manner specified in the statute and in strict confor- 
mity with the provisions thereof. The provisions of 
Cl. 16 expressly authorise the previous sanction of 
the Provincial Government, and therefore, a sanction 
under Cl. 16 purporting to have been given by the 
Provincial Government would be valid and no objec- 
tion can be taken to the form of the sanction. It 
need not be expressed in the name of the Governor. 

[P 17 C 1] 

(b) Drugs Control Order (1943), Cl. 16 — Object 
ol — Prosecution instituted without previous 
sanction is completely null and void — New pro- 
ceedings should be commenced ab initio if sanc- 
tion is subsequently given— Failure to start new 
proceedings — Effect of. 

The absence of sanction under Cl. IG prior to the 
institution of the prosecution cannot be regarded as 
a mere technical defect. Clause 16 was obviously 
enacted for the purpose of protecting the citizen, 
and in order to give the Provincial Government in 
every case a proper opportunity of considering whe- 
ther a prosecution should in the circumstances of 
each particular case be instituted at alt. Such a 
clause, even when it may appear that a technical 
offence has been committed, enables the Provincial 
Government, if in a particular case it so thinks fit, 
to forbid any prosecution. The sanction is not in- 
tended to be and should not be an automatic forma- 
lity and should not so be regarded either by police 
or officials [P 17 C 2] 

The words of Cl. 16 are plain and imperative and 
it is essential that the provisions should be observed 
with complete strictness and where prosecutions have 
been initiated without the requisite sanction, they 
should be regarded as completely null and void, and 
if sanction is subsequently given, new proceedings 
should be commenced ab initio. [P 18 C 1] 

The accused was produced before the Chief Presi- 
dency Magistrate on 2nd May 1944 for contravening 
the Drugs Control Order and a challan under 
Rr. 81 (4) and 121, Defence of India Rules, filed on 
that day. Thereupon, the Chief Presidency Magis- 
trate made an order transferring the case to another 
Magistrate. Later on the same day the accused was 
brought before that Magistrate who adjourned the 
case to 16th May 1944, for evidence and made an 
order directing that the accused should give bail in 
Rs. 200 to appear on 16th May. On 16th May it 
was noted on the order sheet that sanction under 
Cl. 16 had not been received. None the loss the 
Magistrate made further orders directing that the 
case be adjourned to 24tb May for evidence, that the 
prosecution witnesses be summoned for that day 
and for bail as before. On 24th May the sanction 
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was filed. Three prosecution witnesses were examined 
and a further adjournment ordered. Thereafter the 
case proceeded in the usual way up to conviction and 
sentence : 

• 

Held that the prosecution was clearly institoted 
without the previous sanction required by Cl. 16 and 
as it was not possible to sever the proceedings prior 
to 24tb May from those occurring on and after that 
date and as when the sanction was obtained, no 
new start was made, the whole proceedings were 
null and void. [P 18 C 1] 

Mahahir Prasad, Senior Advocate, Federal 
Court (Samarendra Nath Mukherjee and 
R. J. Bahadur, Advocates, Federal Court, 
with him), instructed by N. R. Bose, Agent — 

for Appellant. 

Sir B. L. Mitter, Senior Advocate, Federal 
Court (H. E. Bose, Advocate, Federal Court, 
with him), instructed by B. Banerji, Agent 

— for the Crown, 

Spens C. J. — The appellant in this case 
was charged with two offences alleged to have 
been committed on 20th April 1944, contraven- 
ing the provisions of els. 9 (a) and 13(d), 
Drugs Control Order, 1943. He was convicted 
on 29th June 1944, and sentenced to a term of 
four months’ rigorous imprisonment and a 
fine of Es. 1000, or in default to a further term of 
four months’ rigorous imprisonment. Against 
this conviction he appealed to the High Court 
of Judicature at Fort William in Bengal, and 
on 13th November 1944, his appeal was dis- 
missed, although the sentence of imprisonment 
w'as reduced from four months to one month. 
A certificate under S. 205, Government of India 
Act, 1935, W’as granted and hence the appeal 
to this Court. The Drugs Control Order, 1943, 
provides by Cl. 16 as follows : 

“No prosecution for any contravention of the 
provisions of this Order shall be instituted without 
the previous sanction of the Provincial Govern- 
ment. . . 

In purported compliance with the provisions 
of Ol. 16, the Provincial Government of Bengal 
made an order sanctioning the prosecution of 
the appellant by a document dated 23rd May 
1944, in the following terms; 

“Whereas it appears from a report of the Deputy 
Commissioner of Police, Enforcement Department 

Calcutta that Basudev Agarwalla, son of 

Anandaram Agarwalla, , . . of 185 Harrison Road, 
Calcutta, c/o Messrs. Umashankar & Co. Ltd., \Sold 
on 20th April 1944, 6x1 o.c. ampoules of Emetine 
Hydrochloride containing 1 gr. each to Babu H. N. 
Roy, Sub-Inspector of Excise employed on drugs 
control work for Rs. 13 in contravention of Cl. 9, 
Drugs Control Order 1943, the Provinoial Govern- 
ment, in exercise of the power conferred by Cl. 16 of 
the said Order sanotion the prosecution of the afore- 
said .... Basudev Agarwalla under sub-r, (4) of 
R. 81, Defence of India Rules. 

(Sd.) S. BANEUJEE. 

Secretary to Qoverntneyii of Bengal.^* 

It was argued before us that the sanotion 
in the above form did not comply with the 
provisions of ss. 49 and 69, Government of 
India Act, 1935. It was suggested that under 
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those sections the sanction must be expressed 
to be given by the Governor and that it was 
improper that the Provincial Government 
should have purported to sanction the prosecu- 
tion. This argument was apparently based on 
what were assumed to have been the views of 
.the majority of this Court in (1944) F. C. R. 1.^ 
But as pointed out in that, case, w'here special 
[statutory ix)wers are conferred and specific 
provision is made in the statute as to the 
manner in which the powers are to be exer- 
cised, they should be exercised by the autho- 
rity and in the manner specified in the statute 
land in strict conformity with the provisions 
thereof. In this case the provisions of cl. 16 
expressly authorise the previous sanction of 
the Provincial Government, and accordingly 
in our judgment no valid objection can be 
taken to the form of the sanction purported 
to be given in this case. 

It was then argued that on the facts of this 
case the prosecution had been instituted prior 
to the giving of the sanction in question and 
that accordingly having regard to the very 
definite provisions of cl. 16 the proceedings 
and conviction must be null and void. From 
the order sheet of the Chief Presidency Magis. 
trate’s Record, it appears that the appellant 
was produced before the Chief Presidency 
Magistrate on 2nd May 1944; and a challan 
under Rr. 8i (4) and 121, Defence of India 
Rules, filed on that day. Thereupon the Chief 
Presidency Magistrate made an order trans- 
ferring the case to another Magistrate. Later, 
on the same day, the appellant was brought 
before that Magistrate who adjourned the case 
to 16th May 1944, for evidence and made an 
order directing that the appellant should give 
bail in Rs. 200 to appear on icth May. On I6th 
May it was noted on the order sheet that 
sanction had not been received. None the less 
the Magistrate made further orders directing 
that the case be adjourned to 24th May for 
evidence, that the prosecution witnesses be 
summoned for that day and for bail as before. 
Against the entry of 24th May 1944, a note 
appears in the margin of the record “sanction 
filed” and the entry proceeds to record that 
three prosecution witnesses were examined and 
a further adjournment ordered. Thereafter 
the case is recorded as proceeding in the usual 
way up to conviction and sentence on 29th 
June 1944. Prom this it is clear that the sanc- 
tion was not filed until 24th May 1944, but 
that in the meantime from 2nd May onwards, 
the prosecution had been put in motion and 
various steps taken by the Magistrates. It 
would appea r that when the absence of sanc- 

1. (*43) 30 A.I.R. 1943 F. C. 75: I.L.R. (1943) Kar. 

F. C. 103 : 1944-6 P. C. R. 1 : 211 1. C. 241 (F.C.), 
Emperor v. Sibnath Banerjee. 
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tion was noted, it was considered to be a 
matter of little importance, which it could be 
assumed would be put right in due course, and 
which should not interrupt the ordinary 
cohrse of a prosecution. 

In the High Court also it appears to have 
been considered that this point raised little 
more than a mere technical objection and 
that, as the more material part of the prosecu- 
tion proceedings did not take place until after 
the sanction bad been received, it was possi- 
ble to ignore the fact that the proceedings had 
been instituted without such a sanction. In 
this Court too we were asked to treat the 
matter on much the same lines, being invited 
to hold that whilst, no doubt, all that had 
been done in the matter prior to the 24 th 
May was without jurisdiction that could be 
severed from the subsequent lu’oceedings and 
the latter be regarded as separate and fresh 
proceedings properly sanctioned. In this con- 
nexion we were also referred to ss. 196 and 
197, Criminal P. C., and cases decided in con- 
nexion with such sections. But having regard 
to the difference in the wording of the sec- 
tions in question as compared with the word- 
ing of cl. 16, Drugs Control Order, 1943, we 
were unable to get any material assistance 
from such cases. 

In our view, the absence of sanction prior 
to the institution of the prosecution cannot 
be regarded as a mere technical defect. The 
clause in question was obviously enacted for 
the purpose of protecting the citizen, and in 
order to give the Provincial Government in 
every ease a proper opportunity of consider, 
ing whether a prosecution should in the 
circumstances of each particular case be insti- 
tuted at all. Such a clause, even when it may 
appear that a technical offence has been com- 
mitted, enables the Provincial Government, ifi 
in a particular case it so thinks fit, to forbid 
any prosecution. The sanction is not intended 
to be and should not be an automatic forma- 
lity and should not so be regarded either by 
police or officials. There may well be techni- 
cal offences committed against the provisions 
of such an Order as that in question, in which 
the Provincial Government might have excel, 
lent reason for considering a prosecution un- 
desirable or inexpedient. But this decision 
must be made before a prosecution is started. 

A sanction after a prosecution has been start- 
ed is a very different thing. The fact that a 
citizen is brought into Court and charged 
with an offence may very seriously affect his 
reputation and a subsequent refusal of sanc- 
tion to a prosecution cannot possibly undo 
the harm which may have been done by the 
initiation of the first stages of a prosecution. 
Moreover in our judgment the official by 
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•whom or on whose advice a sanction is given 
or refused may well take a different view if 
he considers the matter prior to any step be. 
ing taken to that which he may take if he is 
asked to sanction a prosecution which has in 
fact already been started. 

In our judgment the words of cl. 16 of this 
Order are plain and imperative, and it is 
essential that the provisions should be observ- 
ed with complete strictness and where prose- 
cutions have been initiated without the 
requisite sanction, that they should be regard- 
ed as completely null and void, and if 
sanction is subsequently given, that new pro- 
ceedings should be commenced ab initio. 
Only so can the protection intended for the 
citizen be assured. In our judgment the pro- 
secution in this case was clearly instituted 
without the previous sanction required by 
cl. 16, and it is not possible to sever the pro- 
ceedings prior to 24th May from those occur- 
ring on and after this date. Consequently, as, 
when the sanction was obtained, no new start 
was made, the whole proceedings in this case 
are null and void. The appeal must accord- 
ingly be allowed and we direct the case to be 
remitted to the High Court, and declare that 
in i>lace of the conviction recorded against 
the appellant an order shall be made quashing 
all the proceedings for want of jurisdiction. 
The appellant will be released from his bail 
and the fine if paid will be refunded. 

G.N. Appeal allowed* 
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(From Patna : (’46) 32 A. I. B. 194^ 

Pat. 44). 

19th January 1945 

Spens C. J., Varadaghariar and 
Zaprulla Khan JJ. 

Basanta Chandra Ghose — Appellayit 

V. 

Emperor. 

Criminal Appeal No. 12 of 1944. 

(a) Restriction and Detention Ordinance (3 of 
1944) — Ordinance is not ultra vires Governor- 
General. 

The reference to “the elhoiont prosecution of the 
war” in the Ordinance as well as in the order of 
detention must be understood in the light of the 
circumstances in which the Ordinance came to bo 
passed and since the efficient prosecution of the war 
was necessary for the defence of India Ordinance 3 
of 1944 is not ultra vires the Governor-General in so 
far ns it purported to authorise detention on the 
ground that the detenu was likely to act in a man- 
ner prejudicial to the onicient prosecution of the war. 

[P 19 C 1. 2] 

(b) Defence of India Rules (1939), R. 26 — 
Burden of proof is on detenu to show that 
order was fraudulent exercise. 

It is no doubt open to the detenu to show that 
the order was not in fact made by the Governor of 
the Province or that it was a fraudulent exercise of 
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the power but the burden of substantiating these 
pleas lies on the detenu : (1942) A. C. 206 and i 
(1942) A, C. 284, Eel. on. [P 20 C 1] ^ 

The mere fact that the detenu challenged the 
factum or the bona fides of the order or the fact that 
the officers of Government must naturally be in pos- 
session of information on the subject cannot be said 
to be “proof to the contrary” so as to make it inoum- 
bent on the Government to adduce evidence in 
support of the order. [P 19 C 2; P 20 C 1] 

(c) Defence of India Rules (1939), R. 26 — 
Earlier order defective only on formal grounds 

Proper order can be passed on pre-existing 

grounds. 

Where the earlier order of detention is held de- 
fective merely on formal grounds there is nothing to 
preclude a proper order of detention being based on 
the pre-existing grounds themselves, especially in 
cases in which the sufficiency of the grounds is not 
examinable by the Court. Order of detention can be 
passed against a person who is already under deten- 
tion ; (1942) 2 K. B. 14, Eel on ; (’44) 31 A. I. R. 

1944 Pat. 354. Disting. [P 20 C 2; P 21 0 1] 

(d) Criminal P. C. (1898), S. 491 — Before 
directing release, valid order of detention passed 
— Detenu cannot be released. 

The analogy of civil proceedings in which the 
rights of parties have ordinarily to be ascertained as 
on the date of the institution of the proceedings can- 
not be invoked in habeas corpus proceedings. If at 
any time before the Court directs the release of the 
detenu, a valid order directing his detention is pro- 
duced, the Court cannot direct his release merely on 
the ground that at some prior stage there was no 
valid cause for detention. The question is not whe- 
ther the later order validates the earlier detention 
but whether in the face of the later valid order the 
Court can direct the release of the petitioner. 

[P 21 C 11 

S. C. Qhose, Advocate, Federal Court, with B.C. 

De, Advocate, Patna High Court, instructed 
by GurtuJayal Sahay, Agent — for Appellant. 

Sir Brojendra Mitter, Advocate^Oeneral of 
India (H. K. Bose, Advocate, Federal Court, 
with him) instructed by K. Y. Bhandarkar, 
Agent, Mahabir Prasad, Advocate-Qencral of 
Bxhar, (E. J. Bahadur, Advocate, Federal 
Court, with him) instructed by S. P. FflrtfW, 
Agent — for the Crown. 

Spens C. J. — This is an appeal by a 
detenu against an order of the High CJourt 
at Patna dismissing his application under 
S.491, Criminal P. C. The appellant was ar- 
rested on 27th March 1942, under an order 
dated 19th March 1942, purporting to be made 
by the Governor of Bihar in exercise of the 
powers conferred by R. 26, Defence of India 
Rules. The application under S. 491 was filed 
on 28th April 1943. For one reason or another 
the hearing of the application ■vs'os delayed till 
February 1944, and in the meanwhile, Ordi- 
nance 3 of 1944 was promulgated on 15th Janu- 
ary 1944. The application was dismissed by 
the High Court, but, on appeal, this Court held 
that the new Ordinance (ordinance 3 of 1944) 
did not take away the power of the High 
Ck)urt to deal with the matter and accordingly 
remitted the case to the High Court with a 
direction that the petition be restored to the 
file and disposed of in due course of law. The 
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order of this Court was passed on 23rd May 
1944.^ On 3rd July 1944, the Governor of 
Bihar passed two orders, Nos. 3928C and 
3929C. By the first, he cancelled the order of 
detention dated I9th March 1942, and by the 
second, he directed the detention of the appel- 
lant on the ground that it was necessary so 
to do “with a view to preventing him from 
acting in a manner prejudicial to the main- 
tenance of public order and the efficient pro- 
secution of the war.” When the application 
again came on for hearing before the High 
Court, reliance was placed by the Advocate- 
General of Bihar on the order of 3rd July 1944, 
and he contended that it was unnecessary in 
the circumstances to enquire into the validity 
of the order of 19th March 1942. Objection was 
taken on behalf of the detenu to this course 
and the validity of the orders of 19th March 
1942, and 3rd July 1944, was questioned on 
various gi'ounds. These contentions were dis- 
cussed at considerable length by the learned 
Judges of the High Court and they held that 
the objections were untenable; the petition was 
accordingly dismissed. Hence this appeal. 

Two constitutional points were urged before 
us. The first was to the effect that Ordinance 
3 of 1944 was ultra vires the Governor-Gene- 
ral in so far as it purported to authorise de- 
tention on the ground that the detenu was 
likely to act in a manner prejudicial to the 
efficient prosecution of the war. It was conten- 
ded that legislation relating to the prosecution 
of war was not within the ambit of any of the 
lists in Sch.7 to the Constitution Act and that 
therefore neither the Indian Legislature nor 
the ordinance-making authority was compe- 
tent to legislate in respect of that topic. It was 
recognised that “preventive detention for rea- 
sons of State connected with defence” was a 
subject specified in entry No. l in List I but it 
was urged that it could not be assumed that 
the prosecution of the war was necessarily a 
matter of defence and that the war may in 
certain circumstances be a war of aggression 
or conquest. We are of the opinion that there 
is no force in this contention. The reference to 
“the efficient prosecution of the war” in the 
Ordinance as well as in the order of detention 
must be understood in the light of the circum- 
stances in which the Ordinance came to be 
passed. The language of cl. 3 of the Ordinance 
is only a repetition of the language of s. 2 (i), 
Defence of India Act, and that Act begins by 
referring to the proclamation of the Gover- 
nor-General under s.i02, Constitution Act, to 
the effect that the security of India is threa- 
tened by the war. Events of which the Court 

1. Reported in (’44) 31 A. I. R. 1944 F. C. 86 : 23 
678 : 1944-6 F. C. R. 296 (F. C.), Basanta 
Oliaiidra v. Emperor. 


is entitled to take judicial notice were happen- « 
ing in 1942, 1943 and 1944 with reference to 
which it could clearly be postulated that the 
efficient i^rosecution of the war w'as necessaryl 
for the defence of India. 

It was next contended that cl. 11 of the Ordi- 
nance was invalid in so far as it precluded 
certain matters being adduced in evidence. It 
was said that this was in effect an attempt to 
repeal pro tanto certain provisions of the Evi- 
dence Act and it was not within the power of 
the Governor-General to do so by an Ordi- 
nance. This contention is misconceived. It 
w'as admitted that it was within the iX)wer of 
the Governor-General to enact such a provi- 
sion to be in force during the time that the 
Ordinance itself w^as in force. What was con- 
tended w^as that he bad no power to affect the 
provisions of the Evidence Act permanently. 
Clause 11 of the Ordinance does not purport to 
do so. Its words are general. The utmost that 
could be said is that if the prohibition enacted 
by it were sought to be enforced after the ex- 
piry of the Ordinance, a question might arise 
as to whether the prohibition would then re- 
main in force. But that is no ground for hold- 
ing that the clause is invalid even in so far as 
it prohibits certain things being done during 
the currency of the Ordinance. Objection was 
also taken to the validity of sub-cL (2) of 
cl, 11 . It was contended on the authority in 
(1920) 1 K. B. 829^ that such a provision could 
not be said to be for the peace and good gov- 
ernment of British India and could not there- 
fore be held to be authorised by S. 72, Sch. 9, 
Constitution Act. It is unnecessary for the 
decision of this case to deal with this ques- 
tion even if it were open to the Court to exa- 
mine the correctness of the decision of the 
Governor-General as to the requirements of 
any particular situation. 

With the leave of the Court, a number of 
contentions relating to other aspects of the 
case were urged before us. As we are of the 
opinion that there is no substance in any of 
these contentions, they may be briefly dealt 
with. It was broadly maintained that neither 
the order of 19th March 1942 nor the order of 
3rd July 1944 was a bona fide exercise of the 
power entrusted to the Governor and that 
they were passed for other ulterior ends un- 
connected with the maintenance of public 
order or the efficient prosecution of the war. 
It was urged that as the detenu challenged 
the bona fides of the order and as the reasons 
and circumstances relating thereto were wholly 
within the knowledge of the officers of Gov- 
ernment, it was incumbent upon the Crown to 
examine these officers to establish the bona 
fi de c h aracter of the ord er and that as th ey 
2. (1920) 1 K. B. 829, Chester v. Bateson. 
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have not been examined the Court must 
draw the inference that the order w'as not 
made in the bona fide exercise of the pow’er. 
It was even contended that after the x)rocla- 
mation imder s. 93, Constitution Act, the 
Crown was no longer entitled to rely on 
S. 59 (2) of that Act and cl. 10 (3) of Ordi- 
nance 3 of 1944 and that the order of 3rd July 
1944 should therefore be formally proved. A 
complaint was also made that the High Court 
acted improperly in dismissing the applica- 
tion of the detenu to summon Mr. Ploulton, 
the Chief Secretary to the Government of 
Bihar, who had signed the orders of 3rd July 
1944. This lino of argument is, in our opinion, 
juntenable. It was no doubt open to the de- 
tenu to show that the order was not in fact 
made by the Governor of Bihar or that it 
Iwas a fraudulent exercise of the power. The 
jobservations in (1942) A. C. 206^ and (1942) 
[A. c. 284'* establish that the burden of sub- 
jstantiating these pleas lies on the detenu. In 
the words of Viscount Maugham, once the 

order is proved or admitted 
“It must be taken prima facie, that is until the con- 
trary is proved, to have been properly made and 
that the requisite as to the belief of the Secretary of 
State (here, the Governor) was complied with.” 

As regards proof of the orders, we find nothing 
in the proclamation under S. 93 to exclude 
the application of S. 59 (2), Constitution Act 
or cl, 10 (3) of the Ordinance. The proclama. 
tion suspends only so much of S. 59 as re- 
quires “consultation with the ministers.” The 
more fact that the detenue challenges the fac- 
turn or the bona fides of the order or the fact 
that the officers of Government must naturally 
be in possession of information on the subject 
cannot be said to be “proof to the contrary” 
so as to make it incumbent on the Govern- 
ment to adduce evidence in support of the 
order. In 1942 A. C. 284,* Goddard L. J. (as 
ho then was) referred to the i:)Ossible ignor- 
ance of the detenu as to the reasons for his 
internment and said that that would not shift 
the burden of proof, because “it in no way 
shows that the Secretary of State had not 
reasonable cause to believe or did not believe” 
that it was necessary to detain the person. 
Reference was made to (1943) i K. B. 607® as 
to the extent of the proof required to rebut 
the presumption in such cases; but as no proof 
w'hatever is forthcoming in this case, no ques- 
tion of quantum of proof arises. The detenu 
no doubt made some sweeping assertions in 
his affidavits but no materials or sources of 
information with reference to which these as- 
sertions were made were disclosed in the affi- 

3. (1942) 1942 A. C. 206, Liversidge v. Anderson. 

4 . (1942) 1942 A. C. 284, Green v. Secretary of 
State for Home Affairs. 

5. (1943) 1 K. B. 607, Rex v. Carr-Briant. 


davit. No value can therefore be attached to 
these assertions. Even these affidavits did not 
assert that the orders of 3rd July 1944 were 
not in fact made by the Governor. As re- 
gards the detenu’s application to summon 
Mr. HouUon, it was certainly within the dis- 
cretion of the learned Judges of the High 
Court to dismiss it, if they considered that it 
was only an attempt to fish for information 
that might be turned to some account by the 
detenu. To permit such a device would prac- 
tically be to allow the rule as to the onus of 
proof to be circumvented. 

It was next contended that the very fact 
of the cancellation of the order of 19th March 
1942 by the order of 3rd July 1944 and the 
passing of a fresh order of detention on 3rd 
July 1944 showed mala fides. It was said that 
the orders of Srd July 1944 were passed pend- 
ing the further hearing before the High Court, 
in order to burke an enquiry into the circum- 
stances connected with the order of March 
1942. We are unable to draw any such infer- 
ence from the sequence of these orders. Re- 
ports of the decisions of this (3ourt and of the 
High Courts show that during 1943 and 1944 
different views were held in different quarters 
as to the formalities necessary for a valid 
order of detention and as to the authority en- 
titled to pass such an order. If in view of pos- 
sible defects of this kind in connection with 
the order of 19th March 1942 a fresh order of 
detention was passed in July 1944 so as to 
avoid any argument based on such defects, 
such a course will not justify any inference 
of fraud or abuse of power. 

It was next argued as a matter of law that 
once the order of I9th March 1942 had been 
cancelled, there was no power to pass a fresh 
order of detention except on fresh materials 
and it was contended that the learned Judges 
of the High Court were not justified in 
presuming that fresh materials must have 
existed when the order of July 1944 was made. 
The first step in this argument seems to us 
unwarranted. The observations of the Court 
of Appeal in (1942) 1 alle.R. 373® show that 
in this broad form the proposition is untenable. 
It may be that in coses in which it is oi>Gn to 
the Court to examine the validity of the 
grounds of detention a decision that certain 
alleged grounds did not warrant a detention 
will preclude further detention on the same 
grounds. But whore the earlier order of deten- 
tion is held defective merely on formal grounds 
there is nothing to preclude a proi^er order of 
detention being based on the pre-existing 
grounds themselves, especially in cases in 
which the sufficiency of the grounds is not 

67 (1942) 2 K. B. 14 : 1942-1 AIK E. R. 3787rT7. 

Homo Secretary, Ex-parte Budd. 
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examinable by the Courts. There is equally 
no force in the contention that no order of 
detention can be passed against a person who 
is already under detention. The decision of 
the Patna High Court in 23 Pat. 252^ cannot 
be understood as laying down any such pro. 
XX)sition as a general proposition of law. The 
learned Judges seem to have drawn an infer- 
en'be of fact from the circumstances of the 
case that the order then in question was not 
one made in the bona fide exercise of the 
Governor’s ixDwers. 

It was finally contended that as the pre- 
vious order of this Court directed an enquiry 
into the validity of the detention under the 
order of 19th March 1942, the decision of the 
High Court must be limited to that question 
and that it was not open to the High Court 
to base its decision on the subsequent order 
of 3rd July 1944. This contention proceeds on 
a misapprehension of the nature of habeas 
corpus proceedings. The analogy of civil pro. 
ceedings in which the rights of parties have 
ordinarily to be ascertained as on the date of 
the institution of the proceedings cannot be 
invoked here. If at any time before the Court 
directs the release of the detenue, a valid 
order directing his detention is produced, the 
Court cannot direct his release merely on the 
ground that at some prior stage there was no 
valid cause for detention. The question is 
not whether the later order validates the ear- 
lier detention but w’hether in the face of the 
later valid order the Court can direct the 
release of the i;)etitioner. The appeal fails and 
is dismissed. 

R.K. Appeal dismissed, 

7. (’44) 31 A.I.R. 1944 Pat. 354 : 23 Pat. 252, 
Eamla Kant Azad v. Emperor. 
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( From Lahore) 

20th November 1944 
Spens C. J., Varadachariar and 
Zafrullah Khan JJ. 

A. W, Meads — Appellant 

V. 

Emperor, 

Crimmal Appeal No. 7 of 1944. 

(a) Government of India Act (1935), S, 270 (1) 
— Interpretation of. 

It is very difficult to make any logical grounds the 
basis of construing S. 270 (1). It is a section which 
is capricious in its operation. For instance if a per- 
son charged with an offence committed after let 
April 1937 had been employed in the affairs of a 
Province instead of having been employed in the 
affairs of the Government of India, there would be 
no question of S. 270 (1) having any operation at 
all. It is only because qo Federation has hitherto 
oean established that the question of the protection 
1945 F. C./36 


afforded by S. 270 (1) falls to be considered in res- 
pect of those still employed in connexion with the 
affairs of the Government of India. The Court can- 
not therefore accept too readily as a help in constru- 
ing this section logical considerations. [P22C2;P23C1] 

(b) Government of India Act (1935), S. 270 (1) 
— S. 270 (1) protects military oliicers also in 
proceedings instituted under ordinary civil or 
criminal law — But protection cannot be assumed 
to extend to proceedings under the military code. 

No doubt military officers are given by S. 270 just 
the same protection in proceedings instituted under 
the ordinary civil and criminal law as is given to 
other servants of the Crown such as police and civil 
servants, but there is no logical reason to assume 
that a similar protection should extend to the insti- 
tution of proceedings under the military code which 
is applicable to and peculiar to those classes of 
citizens subject to the provisions of the Army Act, 
and which necessarily imposes on those subject to it 
obligations and liabilities to which others are not 
subject. [P 230 I] 

(c) Interpretation of statutes — Court has no 
right to base decision on construction solely on 
results. 

The Court has no fight to base its decision on 
construction of the provisions of a statute solely on 
results. If the words are plain and can bear only 
one meaning in law the results are not a matter for 
the Court. [P 23 C 1] 

(d) Army Act (1881), S. 2 — Amendment of Act 
—Competency of Parliament. 

Section 2 indicates the possible intention or policy 
of Parliament as to the recognised convenient 
method of confining amendments to the Army Act 
to the annual Acts extending the same but there can 
be no doubt of the competency of the Parliament to 
effect amendments of the Army Act by any other 
Act of Parliament. [p 230 2] 

(e) Government of India Act (1935), S. 270 (l) 
--Words “proceedings civil or criminal” in Sec- 
tion 270 (1) — Scope of — They do not include 
Court-martial proceedings under Army Act. 

Whilst it may be proper in certain contexts to 
include Court-martial proceedings in the phrase 
^’criminal proceedings” theordinary primary meaning 
of the phrase "civil or criminal proceedings" indi- 
cates only the civil or criminal proceedings capableof 
being instituted under the ordinary law of the land, 
and should not be held to include proceedings under 
military law unless there be a context which so 
indicates. There is no such context in S. 270 or 
elsewhere in the Constitution Act. The words "pro- 
ceedings civil or criminal" in S. 270 (1) have been 
used in their ordinary common meaning without 
any thought or reference to the Army Act, the 
Military Code, military offences or proceedings by 
Courts- martial and do not include military offences 
under the Army Act and the proceedings by Courts- 
martial under that Act : (1921) 2 A. C. 570 and 
1943 A. C. 147, Bef. [P 23 C 2; P 24 C 1] 

Appellant in person. 

Sir Brojendra Milter, Advocate-General of 
India, {R. C. Soni, Advocate, Lahore High 
Court, With him) instructed by K. Y. Bhan- 
darkar. Agent— iot the Crown. 

Spens C. J. — The appellant in this case, 
A. W. Meads, was in April 1943 a Captain 
holding the temporary rank of Major in the 
Royal Engineers, and was attached to No. 1 
Works Service (E. & M.) Group, I. E. In 
October 1948, he was charged with four offences 
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under tho Array Act. The charges, without 
the particulars which are not material to this 
judgment, were as follows : 

1st Charge, A. SectW7i 17, — When on 
active service, when concerned in the care of 
I'ublic property, fraudulently misapplying the 
same. 

2nd Charge, A. A. Section 40 alternative to 
ist charge. — When on active service, neglect 
to the prejudice of good order and military 
discipline. 

3rd Charge, A. A. Section 7;'.— When on 
active service, when concerned in the care of 
regimental property, fraudulently misapply, 
ing the same. 

4th Charge, A. A, Sectio?i 40 alternative 
to 3rd charge — When on active service, 
neglect to the prejudice of good order and 
military discipline. 

The appellant was ordered to be tried by a 
l’'ield (ienoral Court-martial, He was in due 
course so tried and was convicted in respect 
of tho two ortoncGS charged under S. 17, Army 
Act, and was sentenced to two years’ impri- 
sonment and to be cashiered. The appellant 
thereupon filed a jxitition in tho High Court 
at Lahore under s. 491, Criminal P. C. The 
important point raised on the hearing of that 
petition before tlie High Court was that the 
act complained of was committed by the ap. 
pcllant in tho execution or purported execu- 
tion of his duty as a servant of tho Crown in 
India and that accordingly under s. 270 (i) 
Government of India Act, 1935, tho Court- 
martial proceedings could not legally and 
properly be instituted against him without tho 
previous consent of the Governor-General in 
his disci-etion. Section 270 (l) runs as follows- 
'‘No proceeding.^ civil or criminal, shall bo instituted 
against any person in respect of any act done or 
purporting to be done in the execution of his duty ns 
u servant of the Crown in India or Durmn before 
Ihe relevant date, except with tho consent in the 
case of a person who was employed in connexion 
with the affairs of tho Government of India or the 
aflairs of Burrna, of tho Governor-General in his 
discretion, and in the case of a person employed in 
connexion with the affairs of a Province of tho 
Governor of that Province in his discretion.’* 

The shoi-t but very important point so 
raised before the High Court at Lahore is 
whether the Courtimartial proceedings in 
(lUGstion were criminal proceedings within tho 
meaning of s. 270 ( 1 ). The petition under 
s. 491, Criminal P. C., was referred to a Full 
]I('nch of tho Lahore High Court consistin" 
of Su- l\-evor Harries C. J., Abdur Rahman 
and Mehr Chand Mahajan JJ. In a very full 
and careful judgment it was decided on loth 
April 1944 that the Court-martial proceedings 
in (luestiou were not criminal proceeding 
^^■Ithin s. 270 ( 1 ) and that there was no suL 
stance in this contention of the appellant. In 


his petition under S. 491, the appellant also 
took other points as to the validity of the 
manner of constitution and proceedings of the 
Field General Court-martial. These too were 
all carefully considered by the Full Bench of 
the High Court who could find no legal sub- 
stance in them. Accordingly, on 24 th April 
1944, the petition of the appellant was dis- 
missed but a certificate under s. 205 (l). 
Constitution Act, was granted in respect of 
the question raised in regard to S. 270 (l), and 
from that order the appellant has appealed to 
this Court. 

The appellant appeared and argued his 
case in person before us. In the Court below 
it had been argued on behalf of the appellant 
that all Court-martial proceedings under the 
Army Act were criminal proceedings within 
the meaning of S. 270 (l). But in view of the 
amazing consequences which, it was pointed 
out by the High Court, must result if this 
contention were right, the appellant before us 
limited his submissions and argued to the effect 
that (a) the acts on which the charges before 
the Court-martial were based were acts on 
which charges could have been framed under 
the ordinary criminal law of the land, (b) if 
tho appellant had been charged under the 
ordinary criminal law of the land there was 
no doubt that the proceedings would have 
been criminal proceedings which could not 
have been instituted against tho appellant 
without the previous consent of the Governor- 
General in his discretion, and (c) accordingly 
at least Court-martial proceedings in which a 
servant of the Crown in India was charged 
with offences in respect of acts which could 
equally be made the basis of a prosecution 
under the ordinary criminal law of the land, 
must be criminal proceedings for the purposes 
of s. 270 (i). There could be, it was suggested, 
no reason why if a servant of the Crown was 
proceeded against under the ordinary criminal 
law in respect of such acts he should be 
entitled to the protection afforded by s. 270 (l) 
whereas if he wasqu-oceeded against by Court- 
martial under military law he should not bo 
entitled to such protection. 

This Court has before now pointed out bow 
difficult it is to make any logical grounds the 
basis of construing this section. It is a section 
which is capricious in its oi^eration. For 
instance, had the appellant been employed 
in tho affairs of a Province instead of having 
been employed in the affaii*s of the Govern- 
ment of India, there would have been no 
question now of S. 270 (l) having any opera- 
tion at all. It is only because no Federation 
has hitherto been established that the question 
of the protection afforded by s. 270, sub-s. (!),■ 
falls to be considered in respect of those still 
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employed in connexion with the affairs of the 
Government of India. Wc cannot therefore 
accept too readily as a help in construing this 
section logical considerations such as those 
!strcssed by the appellant. 

Moreover whilst we agree that military 
officers are given by S. 270 just the same 
protection in proceedings instituted under the 
ordinary civil and criminal law as is given to 
other servants of the Crown such as i^olice and 
civil servants, there seems no logical reason to 
assume that a similar protection should extend 
to the institution of proceedings under the 
military code which is applicable to and pecu- 
liar to those classes of citizens subject to the 
provisions of the Army Act, and which neces- 
sarily imposes on those subject to it obligations 
and liabilities to which others are not subject. 
Further, in order to succeed in his submission, 
the appellant must somehow extract from the 
phraseology of S. 270 a difference in applica- 
tion or non-application according as Court- 
martial proceedings are in respect of acts on 
w'hich charges under the ordinary criminal 
law could be based, or are in respect of acts 
on which no charge under the ordinary cri- 
minal law' could be made. 

In our view there is nothing to be found in 
the wording of the section to make a difference 
between Court-martial proceedings based on 
acts which constitute purely military offences 
under the Army Act and in respect of which 
no charge under the ordinary criminal law 
•could be based, and Court-martial proceedings 
based on acts in respect of which either 
military offences under the Army Act could 
be charged or ordinary criminal proceedings 
could be taken. In our judgment there is no 
halfway house. Either all Court-martial pro- 
ceedings under the Army Act are criminal 
proceedings w'ithin s. 270 (l), or no Court- 
martial proceedings are. If all Court-martial 
proceedings under the Army Act are criminal 
proceedings, there is no w'ay to escape from 
the fantastic results which would follow from 
such a decision and which have been indicated 
at some length in the judgment of the Lahore 
High Court. On the other hand, this Court has 
no right to base its decision on construction 
solely on results. If w'ords are plain and can 
bear only one meaning in law, results are not 
a matter for this Court, and there is no doubt 
that in some contexts the phrase criminal 
proceedings w'ould be held to include Court- 
martial proceedings. See the speeches of their 
Lordships in the two cases, (1921) 2 A. C. 570^ 
and 1943 A. C. 147.^ 

The question for us is whether the phrase 
no proceedings civil or criminal* ’ in the cou- 

1. (1921) 2 A. C. 570, In re Clifford and O’Sullivan. 

2. (1943) 1943 A. C. 147, Amandv. Home Secretary. 


text in which it is used in S. 270 (l), Consti- 
tution Act, should also be held to include 
Court-martial proceedings generally. It was 
suggested on behalf of the Crown that if w'o 
w’ere to hold that Court-martial proceedings 
were included in S. 270 (l), the result would 
be that S. 270 (l) would be an important modi- 
fication or amendment of the Army Act, and 
the Advocate-General of India relied upon the 
terms of S. 2, Army Act, viz., 

“This Act shall continue in force only for such 
time and subject to such provisions as may be speci- 
fied in an annual Act of Parliament bringing into 
force or continuing the same,” 

as indicating an intention or policy of Parlia- 
ment that the Army Act should not be modi- 
tied or amended except by provisions specified 
in the annual Acts of Parliament extending 
the life of the Army Act. He accordingly sub- 
mitted that Parliament could not have inten- 
ded to make such an important modification 
or amendment in respect of procedure by 
Courts-martial by anything contained in the 
Government of India Act. Alternatively, if 
such modification or amendment had been 
made, he argued that a similar provision 
should have been inserted in the next Army 
annual Act following the coming into force 
of the Constitution Act, and that the absence 
of any such provision indicated that no amend- 
ment or modification had been made. Whilstj 
we are not prepared to differ as regards the 
possible intention or policy of Parliament as 
to the recognised convenient method of con- 
fining amendments to the Army Act to the 
annual Acts extending the same, there is no 
doubt of the competency of Parliament to effect 
amendments of the Army Act by any other 
Act of Parliament. The argument only goes 
to the unlikelihood of an important amend- 
ment or modification of this nature having 
been made by the Government of India Act 
rather than by some provision in an annual 
Army Act. The argument is not therefore 
conclusive and we are left to construe the 
material w'ords as w'e find them in their con- 
text in the Government of India Act without 
any really decisive help or authority from 
outside. 

Whilst, as indicated above, it may be proper 
in certain context to include Court-martial 
proceedings in thephrase ‘criminal proceedings,* 
in our opinion the ordinary person who uses 
the phrase “civil or criminal proceedings” 
usually intends only to indicate the ordinary 
civil and criminal proceedings which can be 
taken in accordance with the ordinary law of 
the land, and does not have in mind‘ the 
special and peculiar code of IMilitary Law 
applicable only to the limited classes subject 
to it and the military offences created by that 
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code. In other words in our judgment the 
ordinary primary meaning of the phrase “civil 
or criminal proceedings” indicates only the 
civil or criminal proceedings capable of being 
instituted under the ordinary law of the land, 
and should not l)e held to include proceedings 
under military law unless there be a context 
which 80 indicates. We can find no such con- 
text in s. 270 or elsewhere in the Constitution 
Act. Indeed, there are indications in the con- 
text against giving the phrase any meaning 
other than its ordinary primary meaning 
oub-section ( 2 ) with its references to “the 
Court” and the recovery of costs and so forth 
is apposite enough to proceedings before the 
ordinary civil and criminal Courts, but is 
hardly apfjosite to proceedings by Courts- 
martial. Further, in support of our view of 
the meaning which we think would ordinarily 
be given to the material words, it is noteworthy 
that although s. 270 (:) has been in oi^eration 
^nce 1st April 1937, during which time many 
Courts-martial must have taken place in this 
country, no one has hitherto suggested that 
the phraseology as used in s. 270 (i) includes 
proceedings under military law. 

It may be true that the appellant might 
have been proceeded against in the regular 
Courts on some charge under the ordinary 
criminal law based on the acts in respect of 
which he has been charged under military law. 
but he has at no time been proceeded against 
under the ordinary criminal law, and all the 
charges with which he was charged before the 
Court-martial were “military offences” under 
sections of the Army Act. The whole proceed- 
ings against him have therefore been entirely 
under the Army Act and not in any way under 
the ordinary criminal law. In our judgment 
unless we are compelled by some authority or 
by something in the context to hold that such 
proceedings under the Army Act must be 
deemed to bo included in the phraseology of 
S. 270 ( 1 ), it would be unreasonable for us so 
o do. We think that the words "proceedings 
civil or criminal” have been used in their 
ordinary common meaning without any 
thouglit or reference to the Army Act, the 
Military Code, military offences or proceed- 
ings by Courts martial, and we are satisfied 
that oven tlioiigh ijossihly such phraseology in 
Oiher contexts may be held capable of includ. 
mg military offences under the Army Act or 
proce^ings by Churts.martial, we are not 
hound to hold that they do so in the case of 
S. 2(0 ( 1 ), and wo are not prepared so to hold. 
Accordingly m our judgment the submissions 
of tho apijollant have no force and so far as 

this point 13 concerned tho appeal must he 
dismissed. 

We gave an opportunity to the appellant to 


raise any other matter on account of which 
he considered that the proceedings against him 
were invalid or his conviction unjustified. He 
raised no new points. The points which he 
argued before us were all raised on his behalf 
in the High Court and were dealt with most 
fully in the judgment of the Full Bench. He 
was unable to indicate any respect in which 
the judgment of the Full Bench could be con- 
sidered wrong. We agree with the judgment 
of the Full Bench on these other points raised 
by the appellant and we consider it unneces- 
sary in the circumstances that we should deal 
with them further ourselves. This appeal 
must accordingly be dismissed. 

Appeal dismissed. 
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(From Lahore) 

19th January 1945 
Spens C. J., Varadachariar and- 
Zafrulla Khan JJ. 

Suraj Parkash — Appellant 

V. 

E77iperor. 

Criminal Appeal No. 13 of 1944. 

(a) Government of India Act (1935), S. 270— 
Offence under S. 408 or S. 409. Penal Code — 
Protection under S. 270 cannot be claimed. 

The offence under S. 408 or S. 409, Penal Code, 
c respect of which the protection of 

Government of India Act, can be claimed : 
( 39) 26 A. I. R. 1939 F. C. 43, Rel. on. [P 24 C 2; 

P 26 C 1] 

(b) Government of India Act (1935), S. 270 — 
Proceedings instituted before sanction under 
S. 270 are void — New proceedings must be in- 
stituted after sanction. 

In oases to which S. 270 applies if proceedings be 
instituted before sanction under the section is ob- 
tained, such proceedings are wholly void and new 
proceedings must be instituted aiter the sanotioD is 
obtained. Unless this view is strictly observed, the 
protection intended by the section would be liable lo^ 
become in practice seriously reduced. [P 25 0 1} 

Sardar Eaghbir Singh, Advocate, Federal 
Court, instructed by Eanjit Singh Narula, 
Agent — for Appellant. 

5ir Brojendra^ Mittcr, Advocate^Qeneral o/ 
Jndxa, (H. K. Bose, Advocate, Federal Courts 
with him), instructed by K. T. Bhandarkar, 
Agent, B. C. Soni, Adt)ocate, Federal Court, 
instructed by Tarachand Brijmohanlal, 
AgetU — for the Crown. 

Spans C. J. — In this appeal it has been 
submitted that tho appeal should be dismissed 
on the ground that under o. 17, R. i, it was 
presented out of time. It has also been ques- 
tioned whether tho order appealed against is 
a. final order wdthin the meaning of those 
words in s 205 (i), Government of India Act, 
1935. We do not propose to deal with either 
of those points, for in any event in our judg- 
ment the offence under s. 408 or s. 409, Penal 
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Code, T\’ith which the appellant is charged is 
not one in respect of which the protection of 
s. 270 , Government of India Act, 1935, can be 
claimed : see (1939) P, c. R. 159.^ The appeal 
is accordingly dismissed. 

We would, however, take this opportunity of 
'sa>dng that in cases to which s. 270, Consti- 
tution Act, applies, the words of the section in 
our view require that if proceedings be insti- 
tuted before sanction under the section is ob- 
itained, such proceedings are wholly void and 
new proceedings must be instituted after the 
sanction is obtained. Unless this view is 
strictly observed, the protection intended by 
the section would be liable to become in prac- 
tice seriously reduced. 

Appeal dismissed. 
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1. (’39) 26 A. I. R. 1939 F. C. 43 : I. L. R. (1940) 
Lab. 400 : I. L. R. (1939) Kar. F. C. 132 : (1939) 
F.C.R, 159 : 181 I.C. 317 (F.C.), Hori Ram Singh 
V. Emperor. 


A. I. R. (32) 1945 Federal Court 25 

(From Madras : 

(’44) 31 A. I. R. 1944 Mad. 340) 

18th December 1944 

Spens C. J., Varadachariar 
AND Zafrulla Khan JJ. 

RM . AR. AR. RM. AR. AR. Umayal 
Achi — Appellant 

V. 

Tjakslimi Achi and others — Respondents, 

Case No. 58 of 1913. 

U937), S. 3 (1) — Act IS not wholly ultra vires 

Act held to be valid enactment— Government of 
India Act (1935), Ss.316. 317 (Per Svens C.J and 
VaradacJiariar J.-, Zafrulla Khan J. dissenting). 

The validity of Act 18 ot 1937 was impugned. The 
circumstances which raised doubts as to the validity 
of the Act were that the bill, which ultimately 
became law (as Act 18 of 1937), was passed by the 
Legislative Assembly of the Indian Legislature on 
4th February 1937, that is, before Part 3 of the new 
Constitution Act came into operation, but it was 

1937 tW V u April 

■if ^ had come into operation and 

Governor-General’s assent on 14th 
April 1937. At the time that the bill was passed by 

Assembly, the Central Legislature 
had the power to.legislate in respect of aU property 

‘““ovable; but b/ the time ^^6 

bill was conpdered by the Council of State, the 

wifh^“de3f precluded from deaUng 

Tf tv, agricultural land”, as it was one 

of the subjects enumerated in List 2 of Soh. 7. On 
these facts, various contentions bearing upon the 

^Untfoi T of “le new oon- 

shtution on 1st April 1937, it was no longer open to 

U !oSTt“ab 7® *>“' which 

thr^H inu ^ 1 if and that therefore 

the bill could not be deemed to have been passed by 
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both Chambers of the Indian Legislature”; (b)that 
the content of the bill as passed by the Council of 
State was difierent from the content of the bill as 
passed by the Legislative Assembly, and that there- 
fore It could not be said that the Council of State 
agreed to” the bill as passed by the Assembly or 
that the agreement, if any, was “without amend- 
ment”; (c) that on the true construction of S. 316, 
Constitution Act, any subsequent enactment of the 
Indian Legislature would have validity only if it had 
been initiated after 1st April 1937; (d) that as the 

Act purports to dealgenerally with “property”, it was 

ultra vires the Indian Legislature so far as agricul- 
tural land could be comprehended within that Gene- 
ral term and that it was not open to the Court to 
attempt to give it validity by excluding agricultural 
land from its operation ; 

7 ^V^n,s C. and Varadachariar J.; 

Z/iun dissenting) that the objections 
to the validity of the Act were untenable. The Act 
was validly enacted by the Legislature. The Act was 

fifi ^ Indian Legislature al- 

though It could not affect the devolution of agricul- 
tural land in Governors’ provinces. [P 31 C 1 2' 

T5 Tr , P 40 C 2; p 46 C 2] 

the words 

^ notwithstanding the repeal” of the old Act and 
continue to have- effect” in S. 317 is to indicate 
that the provisions relating to the Indian Legisla- 
ture have been continuous in their operation and 
there IS no justification for importing a theory of 
repeal and of re-enactment in respect of those provi. 

® requires is that a bill 
should be agreed to by both Chambers, by each of 

them successively passing it. This passing is a fact 
m respMt of each Chamber; and, as a fact, it had 
duly taken place so far as the Assembly was con. 
cerned, at a time when it had legal existence and 
was competent to consider and pass the bill. What 

meanwhile, did not deprive 
the Council of State of the power to deal with that 

"^^ether a bill has been 
passed without amendment is a question of fact and 

it IS not open to the Court to speculate as to what 

nf minds of the members 

with the 

bill. These are certainly “internal” matters which 

Tnto^^ jurisdiction of the Court to inquire 

nothing m the language of S. 316 to 
.uport the contention that a law must be initiated 
only after 1st April 1937, The rule in (1891) A. C 

frfti inference as to the actual 

intention of the members who took part in the en- 

actment of the measure but on a legal presumption 
as to the intention to be attributed to the Legisla- 
ture as a legal entity. Though there was one state of 
the law as to the powers of the Legislature at one 

to its powers at 

another st^e It did not preclude the application of 

principle of that decision to the Hindu Women’s 

ty Act. The efficacy and operation of 
the Act must be determined with reference to the 
point of time when the process of its becoming a law 
has been completed. [P 29 C 2; P 30 C 1 , 2; 

fl —When a Court ascertains that 

by both Chambers of 

Tnd form same words 

and form and has so been assented to by the Gov- 

impossible and improper for the 
^ investigate whether each Chamber 
and the Governor-General gave the same meaning 
and connotation to the common terms used. It is 
not therefore permissible for a Court to investigate 
the actual meaning or connotation alleged to have 

and phrases 

m bills by mdividual legislators at the time a bill is 
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passed by the Chamber of which they are members. 
Nor can a Court be asked to make presumptions 
from the powers of the Legislature at the material 
dates or from any other circumstances as to the 
meaning or connotation given to or held regarding 
words or phrases in bills by the members of Legisla- 
tive Chambers who pass the bills. The powers of the 
Legislature cannot be used to found any such pre- 
sumptions. It cannot therefore be presumed that the 
Council of State and the Governor-General did not 
legally agree to the bill as passed by the Legisla- 
tive Assembly. The effect of S. 317 is prima facie to 
establish the uninterrupted continuation of the 
Indian Legislature and its legislative procedure, not. 
withstanding the formal repeal of the existing legis- 
lation in S. 321. It continues the same Legislature 
and the same procedure for legislation. There is no 
break or division on Ist April 1937, by reason of the 
repeal. The powers of a Legislature, that is to say, 
the field within which it is authorised to legislate, 
may vary from time to time without in any way 
afiecting the validity of the enacting processes of 
that Legislature. Such variation may well result in 
a Court having to hold legislation ultra vires in part 
or even in whole, but that is a different matter from 
holding that legislation is invalidly enacted. What 
the powers of a Legislature or the area of authorised 
legislation are whilst a bill is going through the dif- 
ferent preliminary stages of legislation, cannot affect 
the validity of the process of enactment. The area 
in which a Legislature is authorised to legislate only 
comes to be examined if and when the enacting ope- 
rations are complete, should there be any question 
of the Act being ultra vires, and the material date 
for the examination of the powers or area of autho- 
rised legislation for this purpose is the date when the 
Act becomes law. For laws of the Indian Legislature 
it was not necessary that they should be completely 
enacted through all their stages either wholly before 
or whoUy after 1st April 1937. [P 38 C 1,2; P 39 C 2 

P 40 C 1] 

Per Zafrulla Khan J . — The Court is not debar- 
red from investigating whether a piece of legislation, 
which appears on the face of it to have been agreed 
to by both Chambers of the Indian Legislature with- 
out amendment and to have received the assent of 
the Governor-General, was or was not validly enact- 
ed by reason of any alleged lack of power or capacity 
in one or both Chambers to function effectively. The 
effect of the repeal of S. 66 of the Act of 1919 was 
that the Indian Legislature was divested of all power 
to legislate on any subject whatever and by virtue of 
the coming into operation of Ss.316 and 317, Consti- 
tution Act, it was immediately invested with power 
to legislate in accordance with the provisions of the 
Constitution Act. Not only had the Council of State 
on 6th April 1937 no power to convert by its agree- 
ment into a Federal law a Bill that had been passed 
by the Assembly while functioning under S. 65 of 
the Act of 1919 before the transition period, it had 
clearly no power at all to agree to the Hindu Women’s 
Rights to Property Bill as passed by the Assembly 
however much it might have desired to do so, inas- 
much as its power to legislate under the Constitution 
Act did not include power to legislate with respect 
to succession to agricultural land — a matter which 
had been expressly and validly included by the As- 
sembly within the purview of the Bill. The Act can- 
not be treated as having been passed by the Indian 
Legislature while functioning as the Federal Legis- 
lature within the meaning of S. 316, Constitution 
Act. The question of severability does not strictly 
arise in this case. The Legislature that enacted the 
law was thus neither the Indian Legislature func- 
tioning under S. 65 of the Act of 1919 and having 
power to legislate with respect to every kind of pro- 


perty, nor the Indian Legislature functioning as the 
“Federal Legislature” during the transition period 
under S. 316, Constitution Act, having no power to 
legislate with respect to agricultural land. One Cham- 
ber of the Indian Legislature functioning under the 
Act of 1919 could not co-operate with the other 
Chamber of the Indian Legislature functioning under * 
S. 316, Constitution Act, to make valid laws. There 
is therefore no room in this case for the application 
of the rule in (1891) A. C. 455. [P 42 C 1, 2; 

P 44 C 2; P 45 C 1, 2; P 46 C 1] 

(b) Hindu Women’s Rights to Property Act 
(1937), S. 3 (1) — “Separate property”— Property 
held by last surviving coparcener is not. 

The expression “separate property” may be the 
antithesis of three other expressions, viz., “ancestral 
property,” “coparcenary property” and “joint fanuly 
property.” It is necessary to determine, in the light 
of the scheme of the Act, the particular sense in 
which the expression has been us^ in S. 3 (1). Pro- 
perty held by a Hindu as the last surviving co- 
parcener of a joint family cannot be regarded as 
“separate property” within the meaning of S. 3 (1) 
of Act 18 of 1937. [P 32 C 1, 2; P 34 C 1] 

(c) Hindu Women’s Rights to Property Act 
(1937) — Interpretation — Possibility of varying 
consequences cannot control natural meaning 
(Pet V aradacharxar J.). 

The possibility of varying consequences cannot be 
allowed to control the natural and reasonable inter- 
pretation of the Act. It is prima facie prospective and 
its proper construction and operation must be deter- 
mined with reference to conditions and contingencies 
likely to arise after its commencement, because these 
alone could presumably have been within its contem- 
plation. [P 33 C 2] 

(d) Succession — Moveables — Law of domicile 
of owner applies. 

The distribution of the distributable residue of the 
moveables, wherever they may be situate, is ordinarily 
governed by the law of the domicile of the owner at 
the time of his death. It can make no difference for 
this purpose whether the law of the domicile rests 
on Common law or on Statute law. It may be that 
the collection and administration of these assets will, 
in some measure, be governed by the law of their 
locality. But the ultimate succession thereto and the 
distribution thereof will be governed by the law of 
the domicile. But the law of domicile does not fur- 
nish the rule of succession to immovable property. 

[P 84 0 1, 2] 

(e) Maxim — “Mobilla sequuntur personam” 
(Per y aradachariar J,), 

The maxim “Mobilia sequuntur personam” which 
is generally relevant to the law of suooession has 
ordinarily no place in the law relating to taxation. 

[P 34 C 2] 

(f) Hindu law — Succession — Widows take 
not as tenants-in-common but as body or unit 
(Per V aradachariar J.). 

Under the Hindu law, the widows of a person 
inherit as a body or as a unit and aot as tenants-in- 
common, though, after they have so inherited, they 
may, for convenience of enjoyment, divide the pro- 
perty between themselves. [P 36 C 1] 

(g) Hindu Women’s Rights to Property (Am- 
endment) Act (11 of 1938) — Act Is explanatory. 

The provision in Aot, 11 of 1938, is only in the 
nature of an explanatory enactment and there will 
be no justification for making any difierenoe between 
the foreign moveables and the properties in British 
India, so far as the quantum of the daughter-in-law’s 
share is oonoemed. [P 35 0 2] 
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(h) Hindu Women’s Rights to Property Act 
(1937) — Scope. 

Act 18 of 1937 is intended to apply only to pro- 
perty beneficially owned by the propositus and not 
to anything in the nature of a trusteeship. 

[P 35 C 2] 


(i) Government of India Act (1935), S. 213 

Reference under — Opinion under, can be re- 
considered. (Per Syens C, J.) 

Any opinion of the Federal Court given upon a 
reference under S. 213 can properly be reconsidered 
at any time by the Federal Court in any litigation 
coming before it and should be so reconsidered on 
the proper request of any party however much res- 
pect for the Judges responsible for an opinion and 
a desire to secure continuity and certainty in the 
pronouncements of the Federal Court may make a 
member of the Federal Court hesitate to differ. 

[P 36 C 2] 

(i) Constitutional law _ Legislature _ Some 
members vacating — Same Legislature continues. 

By a proper enactment binding upon the Legislature 
the compulsory vacation of some members of their 
seats does not and cannot ipso facto cause the con- 
tinuing Legislature, less those members, to be a 
different Legislature in law. It is the same Legis- 
lature carrying on without the excluded members! 

[P 39 C 1] 

Sir Brojendra Mitter and Kesava Ayvanaar 
Senior Advocates, Federal Court (C. S\ Rama 
Sah%h, Advocate, Federal Court, with 
them) %nstru4ited by Ganpat Rai, Agent — 

for Appellant. 

Fcnfea^arawa Sastri, Senior Advocate, 
Court (K. S. Sankara Aiyar, Advo~ 
<^te. Federal Court, with him) instructed by 
B. Banerjx, Agent ; and Sir Alladi KrishnZ 
swam Axyar, Senior Advocate, Federal Court 
J^jagoyala Iyengar, Advocate, Federal 
L,ourt, with him) instructed by Naunit Lai 
Agent — for Respondents 1 and 2, respectively! 

Yaradaohapiar J. _ This appeal arises 
out of an administration action. As one of the 
principal questions to be determined in the 
^se relates to the validity of the Hindu 
Women s Eights to Property Act (Act is of 
1937), a certificate under s. 205, Constitution 
Act was granted by the High Court at 
Madras, which heard the appeal against the 
prehminary decree. The last owner of the 
amt properties was one Arunachalam Chettiar, 
a resident of South India, who owned proper, 
taes and assets of large value in British Into 

Sto States and 
tot earned three wives, the 

. J^liom 13 said to have died in 1913 

thr^n d daughters and a son; 

to son ^ed m 1934 , leaving the plaintifif, his 

wdow, him smviving. Arunachalam married 

the second TOfe after the death of the first; 

but when the plaintiff’s husband died, he wa^ 

left sonle^, as the second wife had borne him 

no ^n. He accordingly married the third 

wife m 1935. Arunachalam died on 23 rd Febru- 

ary 1938. The two wives, who survived him, 

are defendants 1 and 2 in this suit. On 8th 


t January i938, Arunachalam executed a will 
(Ex. B) and had it registered on the very next 
: day. In view of the then state of his family, 
which consisted of six women iviz., plaintiff 
and defendants 1 and 2 and three daughters 
by the first wife) and a baby daughter of the 
third wife, he appointed two of his near re- 
latives as executors and entrusted to them 
the management of his large estate and of the 
numerous religious and charitable trusts with 
which he was connected. He directed the 
executors to arrange for the adoption of three 
suitable boys by the /two wives and by the 
daughter-in-law, respectively; and the willj. 
provided that after certain legacies had been^ 
paid, the rest of his moveable and immovable 
properties should be equally divided between 
the three adopted sons. The executors were, 
in the meanwhile, asked to pay certain sums 
of money to the plaintiff and to defendants i 
and 2 for their maintenance and for relioious 
expenses. No adoption has taken pla^ in 
pursuance of these directions of the testator; 
the executors claim that till the adoptions take 
place, they are entitled to remain in posses- 
sion and management of the estate. 

Under the ordinary Hindu law, the plain- 
tiff, who is only a daughter-in-law of the last 
owner, would not be an heir to his estate. 
But the Hindu Women's Rights to Property 
Act, 1937, has conferred certain rights on the 
widow of a predeceased son. The plaintiff 
claimed that under that Act she was entitled 
to a half-share in the estate. She disputed the 
pnuineness of the will (ex. b) but claimed 
in the alternative that she was, in any event, 
entitled to possession of a half-share after the 
legacies had been paid. She denied that the 
executors had any right to remain in posses- 
sion till the adoptions, if any, should take 
place. She filed this suit in July 1938 asking 
for partition and delivery to her of a half- 
share in the estate, after the payment of the 
legacies (if the Court should hold the will to 
be genuine). 

The executors (defendants 3 and 4 ) sup- 
ported the will and claimed that they were 
entitled to remain in management till the 
adoptions were made as per the directions in 
the will. Defendant 1 , who was the senior 
widow, denied the genuineness of the will, 
while defendant 2 affirmed it. Defendant 1 
also contended, that even if the will was 
genuine and valid, the executors were not 
entitled to retain possession indefinitely. All 
the^ defendants joined in denying the plain- 
tiff s claim to a share in the estate. They 
contended that the Hindu Women's Rights 
to Property Act was invalid and that, in any 
event, it had no application to the case. They 
further contended that even on the basis of 
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tbe Act, the plaintiff would not be entitled to 
any share (l) in agricultural lands belonging 
to the deceased situate in British India, (2) in 
his immovable properties and personal assets 
situate outside British India, and (3) in the 
right to manage the religious and charitable 
trusts. A question was also raised as to the 
e:^act share which the plaintiff could claim 
under the Act. Of the issues framed in the 
case, only issues 12, 17 and 18, are now mate, 
rial. They run as follows : 

‘*(12) Whether Act 18 of 1937 referred to in the 
plaint is ultra vires as contended by defendants and 
whether at any rate it cannot affect the devolution 
of the agricultural lands in British India and proper- 
ties situate outside British India ? 

• • • • • 

(17) To what shares are the plaintiff and defen- 
dants 1 and 2 entitled in the private properties of 
tbe propositus ? 

(18) Whether the plaintiff is entitled to inherit 
the trust estate held by tbe testator or whether de- 
fendants 1 and 2 are entitled to the trust estate ex- 
clusively ?” 

Issue 18 is not happily worded ; What was 
meant was whether the plaintiff could claim 
the right to take part in the management of 
the trusts as a co-trustee. The trial Court 
found the will (Ex. B) to be genuine and valid; 
this finding has been accepted by the parties. 
It also held that the executors were not en- 
titled to remain in possession indefinitely pend- 
ing the adoption ; this finding too has been 
accepted. On a finding that Act 18 of 1937 was 
valid, the trial Court held that the plaintiff' 
was entitled to a half share in all the im- 
movable properties of the deceased situate in 
British India, and in all the moveable assets 
of the deceased wherever situate, subject to 
the payment of the legacies, etc., provided for 
in the will. As regards immovable properties 
situate outside British India, the Court held 
that the rights of the parties should be deter- 
mined with reference to the lex sitm. It dis- 
missed the plaintiff’s claim to a share in the 
trusteeship of the religious and charitable en- 
dowments. A i^reliminary decree embodying 
the above declarations and certain other direc- 
tions, to which it is not now necessary to refer, 
was passed on 26 th October 1940. On appeal, 
the High Court at Madras modified this decree 
limiting the plaintiff’s right, (l) in respect of 
the immovable properties of the deceased in 
British India, to a share in non.agricultural 
properties and ( 2 ) in respect of the moveable 
properties of the deceased, to a half share in 
so much only thereof as lay within British 
India. The High Court gave certain further 
directions which are not material to this 
appeal. 

The plaintiff', who has filed this appeal, 
questions the correctness of the decision of the 
High Court on two points — (l) the limitation 


imposed in respect of the moveable properties 
to the effect that she can claim a share only 
in so much thereof as are within British India; 
and (2) the rejection of her claim to a share in 
the management of the religious and charita- 
ble trusts. The widows of the deceased impugn 
the correctness of the decision in favour of the 
validity of Act 18 of 1937. They also contend 
that on its true construction, it does not oper- 
ate to give the plaintiff' a share in the pro- 
perties which form the subject-matter of this 
action. They further contend that if the plain- 
tiff’s claim to a share in the foreign assets 
should be upheld, she would not on a proper 
interpretation of the Act be entitled to more 
than a third share. As two of the defendants* 
contentions, viz., the one relating to the vali- 
dity of the Act 18 of 1937 and the other relating 
to the applicability of tbe Act to the proper- 
ties claimed in this suit, go to the root of the 
plaintift”3 claim, it will be convenient to deal 
with them at the outset. 

The question relating to the validity of Act 
18 of 1937 has been before this Court on a pre- 
vious occasion, on a reference made by the 
Governor-General under S. 213, Constitution 
Act. The circumstances which raised doubts 
as to the validity of the Act are that the Bill, 
which ultimately became law (as Act IS of 
1937), was passed by the Legislative Assembly 
of the Indian Legislature on 4th February 1937, 
that is, before part III of the new Constitution 
Act came into operation, but it was passed by 
the Council of State only on 6th April 1937, 
that is, after Part III had come into operation 
and it received the Governor-General’s assent 
on 14 th April 1997. At the time that the Bill 
was passed by the Legislative Assembly, the 
Central Legislature had the power to legislate 
in respect of all property moveable or immov- 
able; but by the time that the Bill was consi- 
dered by the Council of State, the Indian 
Legislature had been precluded from dealing 
with “devolution of agricultural land,” as it 
was one of the subjects enumerated in List 2 
of Sch. 7. On these facts, various contentions 
bearing upon the validity of the Act have been 
advanced : (a) It was contended that on the 
introduction of the new Constitution on the 
first day of April 1937, it was no longer open 
to the Council of State to treat the Bill as one 
which it could take up for consideration and 
that therefore the Bill could not be deemed to 
have been passed by “both Chambers of the 
Indian Legislature”: (b) It was nest said that 
by reason of the change introduced by the 
Constitution Act in the powers of the Indian 
Legislature, the content of the Bill as passed 
by the Council of State was diff'erent from the 
content of the Bill as passed by the Legisla- 
tive Assembly, and that therefore it could not 
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be said that the Council of State “agreed to’* 
the Bill as passed by the Assembly or that the 
agreement, if any, was “without amendment”; 
(C) It was further contended that on the true 
construction of S. 31G, Constitution Act, any 
subsequent enactment of the Indian Legisla- 
ture w'ould have validity only if it had been 
initiated after the first day of April 1937 : (D) 
It was lastly contended that as the Act pur. 
ports to deal generally with “ property,” it 
was ultra vires the Indian Legislature so far 
as agricultural land could be comprehended 
within that general term and that it was not 
open to the Court to attempt to give it vali- 
dity by excluding agricultural land from its 
operation. On the Governor- General’s refe- 
rence. this Court after 'due consideration of the 
above objections reported that the Act was 
valid and operative except to regulate succes- 
sion to agricultural land in the Governors* 
Provinces. Having regard to the special 
character of that proceeding, the parties to the 
present appeal claimed and were allowed 

liberty to deal with the whole question at 
length. 

(A) ^ Taking the obj'ections seriatim, the first 
objection rests on the assumption that, when 
the new Constitution came into operation on 
the first day of April 1937, everything that 
had been done before ceased to have any 
operation or existence in the eye of the law, 
except in so far as it had been saved by the 
new Act. In support of this argument, reli- 
ance was placed upon the decision in ( 1916 ) i 
K. B. 688,^ where, following (l829) 9 B & C. 
750,“ it was held that a bye-law made under 
a repealed statute ceased to have any validity 
thereafter unless the repealing Act contained 
some provision preserving the validity of the 
bye-law notwithstanding the repeal. It was 
pointed out that it was in recognition of this 
principle that s. 292, Constitution Act, ex- 
pressly provided for the continuance of all 
existing Indian laws. Reference was also 
made to Eule 9 of the Government of India 
(Commencement and Transitory Provisions) 
Order, 1936. In dealing with this contention, 
it is necessary to consider the terms and effect 
of S. 317, Constitution Act, by which some of 
the provisions of the former Government of 
India Act were continued. Section 321, Cons- 
titution Act, no doubt purports to repeal the 

previous Government of India Act, but, as it was 

the intention of the framers of the Act to bring 
the federal portion of the constitutional scheme 
into operation only sometime later than the 
commencement of the provincial scheme, provi- 
sion was made in Part 13 of the Act for the 
transition period. As p art of the transition 

i* ^ Batson V. Winch. 
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arrangement, S. 317 provided that most of the 
provisions of the former Government of India 
Act so far as they related to the Central 
Government and to the Indian Legislature, 
should continue to have efi’ect, notwithstanding 
the repeal of that Act. These provisions 
(with a few amendments) have been repro- 
duced in sch. 9 to the Constitution Act. The 
words “notwithstanding the repeal” of the old 
Act and "continue to have effect” are signi- 
ficant. Their effect is to indicate that the 
provisions relating to the Indian Legislature 
have been continuous in their operation, and 
I see no justification for importing a theory 
of repeal and of re-enactment in respect of 
those provisions. It is true that Parliament 
thought it necessary or proper to enact S. 292 ; 
but that was called for, not merely as a mea- 
sure of caution but also as a necessary provi- 
sion to secure the continuance of the laws 
that had been enacted prior thereto, by the 
provincial Legislatures. On 1st April 1937, the 
provisions of the former Government of India 
Act ceased to have operation so far as they 
related to the provincial Governments and the 
provincial Legislatures, and they were replaced 
by the provisions of Part. 3 of the new Act. 
The laws, which had theretofore been imssed 
by the provincial Legislatures, could accor. 
dingly be kept alive only by a provision on 
the lines of s. 292. The argument based upon 
E. 9 of the Order-in-Council of 1936 does not 
seem to me to carry the respondents much 
further. The reason for the rule is not very 
clear and the rule itself was repealed by an- 
other Order-in-Council dated I8th March 1937 , 
that is, even before the new Constitution came 
into operation — (India and Burma Transitory 
Provisions Order, 1937, Eule 9). Reading the 
two Orders together, it seems probable that 
E. 9 of the Order-in-Council of 1936 was in- 
tended to place a time limit on certain enact- 
ments, viz., those passed by the Indian Legis- 
lature prior to 1st April 1937 but intended to 
come into operation only after 1st April 1937 . 
There was this anomaly about such legista- 
tion, that it would have been passed at a time 
when the Indian Legislature was not subject 
to the limitations introduced by the new 
scheme of distribution of powers between the 
Central and Provincial Legislatures, but that 
it would come into operation only after this 
distribution had also come into operation. 
Siioh legislation was, for this reason, appa- 
rently regarded as not standing on the same 
footing as other existing Indian law, whose 
operation had been saved by s. 292 in general 
terms, and therefore only a limited validity 
was thought fit to be given to it. 

If the true position be as above indicated, 
the argument based on the principle of the 
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decision in (1916) 1 K. B. 688^ will not help the 
respondents. It is not without significance for 
this purpose to note that, during the transi. 
tion period, the former Indian Legislature 
was regarded as continuing to exist and to 
function. Section 316, Constitution Act, refers 
to the ‘‘Indian Legislature" but that expres- 
sion is nowhere defined in the Act ; and the 
Act contains no indication that the old Legisla- 
ture was to be regarded as dissolved, and a new 
legislature was brought into existence, either in 
fact (by a new election) or even by a fiction 
of law (by declaring the old Legislature to be 
the Indian Legislature for the purposes of 
the Act). Reliance was placed on R, 8 of the 
Order-in-Council of 1936, according to which, 
such of the members as had been elected or 
nominated to represent Burma or Burma 
constituencies, had to vacate their seats on 
1 st April 1937. The language of this rule is, 
if anything, more consistent with the view 
that the legal existence of the Chambers was 
regarded as continuing ; the provision for some 
members ‘vacating’ their seats would hardly 
be appropriate if the intention was that the 
Chamber itself should be deemed to have been 
dissolved. 

Should it however be assumed that the 
portion of the former Government of India 
Act relating to the Indian Legislature had 
been so dealt with by the new Act as to invite 
the application of the principles relating to 
the repeal of an enactment, the present ques- 
tion must be determined with due regard to 
the effect of S. 38 ( 2 ), Interpretation Act. This 
provision saves all ‘things done’ during the 
time that the former law was in force. The 
ordinary illustration of its application would 
no doubt be a completed legal act. That would 
be so when the attempt is made to enforce 
the legal consequences arising from such act. 
But the nature of the completion required 
will depend uix)n the nature of the act itself. 
In the present case, the completeness of the 
action to be taken by the Legislative Assembly 
consisted in the passing of the Bill through the 
Assembly, and this had been done as early as 
in February, that is, long before the old Act 
was repealed. It is true that this act by itself 
would not secure to measure the character 
of law; but that is not the question here. All 
that S. 63 of sch. 9 requires is that a Bill 
should be agreed to by both Chambers, by 
each of them successively passing it. This 
passing is a fact in respect of each Chamber ; 
and, as a fact, it had duly taken place so far 
as the Assembly was concerned, at a time 
when it had legal existence and was comi:)e- 
tont to consider and pass the Bill. The rules 
regulating legislative business contain provi- 
sions as to the lapse of Bills in certain con- 


tingencies. It has not been suggested that, in 
the present case, the Bill, which had been 
passed by the Assembly, lapsed according to 
any of those rules. The position therefore was 
that, in the beginning of April 1987, the Coun- 
cil of State had before it a Bill, which had 
been duly passed by the Assembly. I am 
unable to hold that what had happened, in 
the meanwhile, deprived the Council of State 
of the power to deal with that Bill in the 
usual course. 

(B) In dealing with the second objection, it 
is necessary to keep the question of fact dis- 
tinct from the question of law. Section 63 of 
sch. 9 requires that a Bill should be agreed to 
by both Chambers without amendment, or if 
any amendment was introduced, such amend- 
ment should also be agreed to by both Cham- 
bers. The rules relating to legislative business 
prescribe the procedure to be followed if and 
when an amendment is sought to be intro- 
duced. It has not been suggested in this case 
that any amendment, in this sense, was in- 
troduced when the Bill was before the (Council 
of State; and, it has not been denied that, 
according to tiie official report, the Bill was 
reported to have been duly passed by the 
Council of State without amendment: (see 
E. 117 of the Council Rules). These are ques- 
tions of fact, and it is not open to the Court 
to speculate as to what is likely to have been 
in the minds of the members of the Council 
of State when they dealt with the Bill. The 
argument seems to be that, if as a matter of 
law the Council of State had at that time no 
power to legislate in respect of agricultural 
land, the members must be deemed to have 
passed a Bill dealing only with non-agrioul- 
tural property and that therefore the Bill 
passed by them was a different Bill from that 
passed by the Assembly. This argument mixes 
up the question of fact with the question of 
construction. For aught one knows, some of 
the members of the Council of State might 
have assumed that, as the Bill had been passed 
by the Assembly when the old Constitution 
was in force, it would throughout be governed 
by the old law. Other members might have 
thought that the matter was not free from 
difficulty but that it was not their business to 
come to a decision upon it and they might 
have left it to the Court to determine the 
precise operation of the law. Others still might 
not have exercised their minds over the ques- 
tion at all. These are certainly “internal” 
matters which are beyond the jurisdiction of| 
the Court to inquire into. It is of course open 
to the Court to construe the Act in such 
manner as it may think proper ; it may, if it 
thinks fit, hold the Act to be ultra vires. 
These are questions to be considered under 
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another head of objection (D). But there is 
no warrant for saying that the Bill was not 
duly passed by the Council of State or that 
it was amended when it was before the Coun- 
cil of State. 

(C) The argument based on S, 316, Consti- 
tution Act, seems to me to have no force. 
The second part of para, i of that section is 
only in the nature of an interpretation clause, 
declaring that references in the body of the 
Act to Federal Legislature and Federal Laws 
shall, during the transition period, be taken 
to refer to the Indian Legislature and to laws 
passed by the Indian Legislature. The first 
part of that paragraph became necessary be- 
cause, pursuant to the scheme of distribution 
of legislative powers between the Centre and 
the Provinces, S. 65 of the former Government 
of India Act (which defined the powers of the 
Indian Legislature) was omitted from Sch. 9 
to the new Act. The result of the opening 
words of S. 316 is that the general powers, 
possessed by the Indian Legislature under 
the former (Constitution, are subjected to the 
limitation introduced by the scheme of dis. 
tribution of legislative powers between the 
Centre and the Provinces in the new Consti- 
tution. It may be that, as a matter of law, 
every measure which loecomes law after 1st 
April 1937 must be judged with reference to 
the new Constitution; and the process of be- 
coming law is completed only when the 
Governor-General gives his assent to a Bill 
which has been passed by both Chambers of 
the Indian Legislature .... (s. 68 of Sch. 9). 
But there is nothing in the language of S. 316 
to support the contention that such a law 
must be initiated only after 1st April 1937. 
Reference was made in this connexion to cer- 
tain observations in 1940 F, C. R. 188.^ They 
throw no light on this question. The distinc- 
tion there drawn was between measures which 
had become laws before 1st April 1937 and 
measures passed later. The point of time for 
the initiation of such later laws was not and 
had not to be considered in that case. 

(D) In dealing with the last contention, it 
may be conceded that Act 18 of 1937 cannot 
affect the devolution of agricultural land in 
the Governors* Provinces; but it would not 
follow that the Act was on this account wholly 
ultra vires the Indian Legislature. It was 
pointed out in the advisory opinion given by 
this Court that on the principle of the deci- 
sion in (1891) A. c. 455,^ the general term 

3. (’41) 28 AXR. 1941 F. C. 47 : I.L.R. (1941) 
Ear. F. C. 25 : 1940 F. C, R, 188 : 192 I. C. 225 

Subrahmanyan Chettiar v. Muttuswami 
(roundan. 

4. (1891) 1891 A. C. 455, Macleod v. Attorney 
General for New South Wales. 


“property" used in the Act must, as a matter 
of construction, be limited to property in re- 
spect of which the Indian Legislature had 
power to legislate. It has been argued that 
this course would be inconsistent with the 
answer above given to the second objection. 
It was presented as a kind of dilemma that 
the Council of State should either be deemed 
to have limited the measure to non-agricul- 
tural property and thus departed from the 
measure as passed by the Legislative Assem- 
bly, or be deemed to have legislated in respect 
of all kinds of property and therefore exceeded 
its jurisdiction. As already stated, this argu- 
ment mixes up the question of fact with the 
question of construction or legal presumption. 
The rule in (1891) A. C. 455'^ does not rest on, 
any inference as to the actual intention of 
the members who took part in the enactment 
of the measure but on a legal presumption as 
to the intention to be attributed to the Legis- 
lature as a legal entity. It is true that the 
particular combination of circumstances that 
we find in this case, viz., one state of the law 
as to the powers of the Legislature at one 
stage and another state of the law as to its 
powers at another stage, did not exist in 
(l89l) A. C. 455, but that will not preclude 
the application here of the principle of that 
decision. The efficacy and operation of the 
Act must, in circumstances like the present, 
be determined with reference to the point of 
time when the process of its becoming a law 
has been completed. The statute considered 
by their Lordships in (i89l) a. c. 455^ used 
the wide terms “whosoever" and “whereso- 
ever". The Court, as a Court of construction, 
searched for a “reasonable limitation" to these 
general words and so construed the words as 
not to attribute to the Legislature an effort to 
enlarge its jurisdiction beyond the powers 
committed to it. On this view, it was said that 
in the present ease, the word “property" would 
mean one thing for the Governors* Provinces 
and a different thing for the Commissioners’ 
Provinces, because, in respect of the latter, 
the Indian Legislature enjoys the powers of 
the Central Legislature as well as the Pro- 
vincial Legislature. This anomaly is the re- 
sult of the constitution and is not due to any 
defect in the measure. If, for instance, the 
enactment had contained a definition clause 
stating that “property" in the Act meant all 
property in respect of which the Legislature 
was competent to legislate, the result would 
have been the same. In the absence of such 
a definition, the same result is brought about 
by the rule of construction recognised in (l 89 i) 
A. C. 455.^ The objections to the validity of 
Act l8*of 1937 are therefore, in my opinion, 
untenable. 
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Ifc was next contended on behalf of the 
respondents that the learned .Judges of the 
High Court applied a wrong test in determin- 
ing whether the properties in the suit were 
“separate property” within the meaning of 
S. 8 (l) of Act, 18 of 1937. The learned Judges 
have dealt very briefly with this point. They 
proceeded on the footing that the suit pro- 
perties had come to Arunachalam as the last 
surviving member of a Mitakshara joint 
family, but they held that the suit properties 
were separate properties of the deceased 
because he had full disposing power over 
them. They were of the opinion that the Act 
itself was enacted “in order to give a widow 
and a predeceased son’s widow a share in the 
estate of the deceased over which he had a 
disposing power.” With all respect to the 
learned Judges, we think, in the light of the 
arguments urged before us, that the question 
requires a more detailed examination of the 
scheme of the Act with due regard to the 
established rules of Hindu law. In cases gov- 
erned by the Mitakshara School of Hindu 
Law, the expression “separate property” has 
sometimes been used in a limited sense, to 
denote what is known as self.acquired pro- 
perty. {See Mulla, 9th Edn.. para. 230). 
But, judged by the test of power of disposi- 
tion, two other kinds of property held by a 
Hindu governed by that law, viz., property 
obtained as his share at a partition and pro- 
perty held by him as a sole surviving copar. 
cener may, in some measure, resemble self, 
acquired property. There is, however, this 
difiference between them, viz., that in the case 
of self-acquired property, the owner’s power 
of disposition will continue to remain undimi- 
nished throughout his life-time, unless he 
chooses voluntarily to throw it into the joint 
family stock, whereas, in the case of the other 
two kinds of pro^rty, his power of disposition 
will become qualified and his interest reduced 
the moment a son is born to him or the 
widow of a predeceased coparcener takes a 
boy in adoption. It would not therefore be 
right to place these three kinds of property 
on the same footing merely on the ground 
that at a particular point of time, the owner 
may enjoy unrestricted powers of disix) 3 ition 
over them. That is why in enumerating the 
several items constituting “separate property” 
in para. 280 of his book on Hindu Law, Sir 
Dinshah Mulla has taken care to add certain 
qualifying words in respect of items 6 and 7 
(share obtained on partition and property 
held by sole surviving coparcener). The ex- 
pression “separate property” may be the 
antithesis of three other expressions, viz., 
“ancestral proi^erty", “coparcenary property” 
and "joint family property”. It is necessary 


to determine, in the light of the scheme of the 
Act, the particular sense in which the expres- 
sion has been used there. 

It is true, as the preamble enacts, that the 
measure was intended "to give better rights 
to women”. But it must be remembered that 
the Act was not a codifying Act or even a 
general amendment of the Hindu Law of 
Inheritance. It will help us to ascertain the 
precise scope of the Act, if we can ascertain the 
defects which it set out to remedy. Even under 
the ordinary Hindu law, a widow would in 
certain circumstances have succeeded to the 
property held by her husband as the last sur- 
viving coparcener or as the holder of a share 
obtained on partition. By themselves, these 
cases did not call for the interference of the 
Legislature. It is only if the owner bad sons 
(including in that term, grandsons and great 
grandsons) that the widow would be excluded 
by the sons. Legislative interference was re- 
quired to obviate hardship when the owner 
left a widow os well as sons. Once we take 
note of the contingency requiring legislative 
interference, the difiference between separate 
property in the strict sense and separate pro- 
perty in the loose sense will become apparent. 
In the former case, the sons would not become 
coparceners with their father and the inheri- 
tance would devolve on them only at their 
father’s death. But in the case of property 
obtained by the father on partition or obtained 
by him as the last surviving coparcener, the 
moment sons are born to him, they will be- 
come coparceners and there will be no occa- 
sion for the property devolving on them at 
the death of the father. The closing words of 
S. 3 (l) of the Act, viz., "devolve upon his 
widow along with his lineal descendants in 
like manner as it devolves upon a son” will 
be appropriate to the former cose but not to 
the latter case. The language of the clause 
substituted by Act 11 of 1938 is slightly diffe- 
rent but the scheme remains the same. The 
widow was certainly not intended to become 
a coparcener with her husband even during 
his life time. The Act of course intended to 
redress the widow’s disabilities even in such a 
case; but that redress is provided by sub-s. (2) 
and not by sub-s. (l) of S. 3. 'When the sons 
become coparceners with their father in pro- 
perty which ■was originally held by him as 
sole surviving caparceners or as his share ob- 
tained on partition, the father and the sons 
become a joint family within the meaning of 
sub-s. (2) and when the father dies his widow 
will under sub-s. (2) get his share. 

Taking next the case of the widow of a 
predeceased son or predeceased grandson, 
the difiference between separate property in 
the strict sense and the other kinds of pro* 
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perty above referred to is equally marked. In 
the case of property obtained by the father on 
partition or as sole surviving coparcener, the 
son or grandson would have become a copar- 
cener with the father immediately he was born 
and when he predeceases the father or grand- 
father the widow of the son or grandson will 
get h^ share under sub-s. (2), But if it is the 
father’s self-acquired property, the prede- 
ceased son or grandson w'ould have acquired 
no right and therefore his widow would be 
left without any claim to the property. That 
case is accordingly met by the proviso to 
sub-s. (l) of s. 3; and this explains why this 
case is dealt with as a proviso to that sub- 
section, Here again, the expression “inherit 
in like manner as a son’* in the proviso is 
significant. That is apposite to a devolution 
of the father’s self-acquired property ; but, in 
respect of the other two kinds of property, 
there will be no inheritance by the son as he 
would have become a coparcener with the 
father immediately he was born. 


It is true that, on the above view, the 
plaintiff in the present case will derive no bene- 
fit from the Act, though she happens to be the 
widow of a predeceased son. But that is due 
to the circumstance that her husband died 
before the passing of the Act. Other cases of 
hardship which, for the same reason, the Act 
may be unable to remedy, may be easily 
imagined. If A and B were undivided brothers 
and the family property passed by survivor- 
ship to B, on the death of A leaving a widow, 
B would be the last surviving coparcener with 
the possibility of A’s widow taking a boy in 
adoption. According to the recent decision of 
the Judicial Committee in 70 I. A. 232,® A’s 
widow can exercise her power to adopt, even 
after the family property had devolved on B’s 
widow by inheritance; the result of her so 
adopting a boy would be to divest B’s widow 
of the whole estate. Even if the adoption 
should take place after the Act had come into 
operation, B’s widow could derive no benefit 
by relying upon sub-s. (i) of s. 3. The only 
possibility of calling the Act to her aid is by 
the application of sub-s. (2) of s. 3, if a double 
fiction could be imported so as to justify the 
assumption not only that the joint family was 
being continued by the adopted boy but that 
B must be deemed to have died after the 
adoption. On this assumption, B’s widow could 
retain a half of the estate as against the 
adopted son of A, only if b’s ownership could 
be described as an “interest in joint family 
property” . The possibility of such varying 


\ ^ 196 : I. L. R. {194 

Ear. P. C. 28 : 70 I. , 

(P- C.), Anant Bhikkappa 
tonankar Eamchandra. 


consequences cannot be allowed to control the 
natural and reasonable interpretation of the 
Act. It is prima facie prospective and its 
proper construction and operation must be 
determined with reference to conditions and 
contingencies likely to arise after its com- 
mencement, because these alone could pre- 
sumably have been within its contemplation. 

The following illustration will show that 
the construction contended for on behalf of 
the plaintiff may lead to an inequitable result 
which is hardly likely to have been contem- 
plated by the Legislature. When a son is born 
to A , the owner of a share obtained on partition, 
the father and the son will become coparceners 
and if the son should predecease the father, 
the son’s widow would get his share under sub - 
s. (2) of s. 3. If, at this stage, the father-in-law 
and the daughter-in-law should divide the 
property, the father-in-law would be the owner 
of his share. Should this share be treated as 
“separate property” within the meaning of 
sub-s. (i) of s. 3, the result might be that, at 
the father-in-law’s death, his widow would 
have to share it again with the predeceased 
son’s widow notwithstanding the fact that the 
latter had already taken a half share as re- 
presenting her husband. If it is not treated as 
separate property within the meaning of the 
Act, the father-in-law’s widow would succeed to 
her husband’s share under the ordinary Hindu 
law. There is no force in the criticism that 
such a construction assumes that the legisla- 
tion has not dealt with all conceivable cases. 
Obviously, that was not the purpose of the 
measure. As already explained, it is only a 
limited measure attempting to give relief in 
certain cases where it was considered that the 
existing law involved a hardship. 

The difference between the position of a 
person owning self-acquired property and that 
of a person who happens to be the holder of 
property as a sole surviving coparcener for 
the time being is shown by the fact that in 
the latter case his right as full owner will be 
reduced to that of a coparcener, the moment 
an adoption is made by a predeceased copar- 
cener’s widow. In the words of the Judicial 
Committee in 70 I. A. 232,® this possibility 
challenges the character of the surviving co- 
parcener’s right as an absolute right and 
creates qualifications which impair its com- 
pleteness. It is an interest liable to fluctuate 
both during his life-time and even after his 
death. According to the observations of the 
Nagpur High Court, quoted with approval 
by their Lordships, the property held by a 
person, who is a sole surviving coparcener, 
has the potentiality of becoming joint family 
property at any moment so long as there is a 
widow entitled to add a male member to the 
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family by adoption. On behalf of the appel- 
lant reliance was placed on a sentence in the 
judgment of the Judicial Committee in 9 
M. I. A. 539*" at p. 610 to the effect that “what 
is divided goes as separate property.” This 
sentence must be understood in the light of 
the observation on the preceding page where 
speaking of a case where a person has male 
issue, their Lordships contrast “separate pro- 
perty” with “family property” — where sepa- 
rate property must clearly mean self-acquired 
property — and lower down they add “when 
property belonging in common to a united 
Hindu family has been divided, the divided 
shares go in the general course of descent of 
separate property.” In this last sentence too, 
separate property evidently refers to self- 
acquired property and the sentence only lays 
down that the divided share will follow the 
same line of descent as self-acquired property. 
I am accordingly of the opinion that property 
held by Arunachala as the last surviving 
coparcener of a joint family cannot be regard- 
ed as “separate property” within the meaning 
of S. 3 (l) of Act 18 of 1937 and that the plain- 
tiff is not therefore entitled to claim the benefit 
of the Act. 

Turning now to the appellant’s contentions, 
I am of the opinion that in respect of one of 
them, viz., that relating to the moveable as- 
sets of the deceased abroad, she would be 
entitled to succeed, if only she could claim 
the benefit of Act 18 of 1937. It has not been 
disputed that the distribution of the distribut- 
able residue of the moveables, wherever they 
may be situate, is ordinarily governed by the 
law of the domicile of the owner at the time 
of his death .... (Dicey’s Conflict of Laws, 
R. 192). It can make no difference for this 
purpose whether the law of the domicile rests 
on common law or on statute law. It may be 
that the collection and administration of these 
assets will, in some measure, be governed by 
the law of their locality. But the ultimate 
succession thereto and the distribution thereof 
will be governed by the law of the domicile : 
see (1883) 8 a. c. 82.^ The learned Judges of 
the High Court do not seem to have doubted 
the correctness of this proposition; but, in ap- 
plying it to the case before them, they have 
placed a limited construction on Act 18 of 1937 
and held that it effected a change in the gene- 
ral Hindu law only in respect of properties 
lying within British India, whether they be 
moveable or immovable. Two reasons have 
been given in support of this limited construc- 
tion of the Act. The first is based on the 
principle that a Legislature must be presumed 

6. (1861-63) 9 M. I. A. 639(P.C.), Kntamma Nachiar 
V. Bajah of Shivagunga, 

7. (1883) 8 A. C. 82, Blackwood v. The Queen. 


to deal only with matters within its jurisdic- 
tion. With all respect, I am unable to see 
any scope for the application of this principle 
here. So far as moveable properties are con- 
cerned, it is not the legislation that directly 
acts on them. It only declares the law gov- 
erning the person. The succession to the 
moveables follows that law because it ^ the 
law of the person's domicile. Counsel for the 
respondents referred in this connexion to 
1933 A. C. 710.® The observations in that judg- 
ment must be understood in the light of the 
distinction explained in (1883) 8 A. c. 82^ 
between the law relating to succession and 
the law relating to taxation. The maxim 
mobilia sequuntur personam which is gene- 
rally relevant to the former has ordinarily no 
place in the latter. 

The second reason given in the judgment 
of the High Court is that even as a matter of 
construction, apart from presumption, the 
language of Act 18 of 1937 shows an intention 
to legislate only with regard to properties 
situate in British India ; and the learned 
Judges rely on sub-s. (2) of S. 1 which provides 
that the Act “extends to the whole of British 
India including British Baluchistan and Son. 
thal parganas and excluding Burma." They 
point out that when the Act was passed by 
the Legislative Assembly, Burma was part of 
British India but it was nevertheless excluded 
and the logical inference, according to them, 
is that the legislation was not intended to 
apply even to Burma. This line of reasoning 
ignores the fact that as early as July 1936, an 
Order-in-Council (The Government of India 
Commencement and Transitory Provision 
Order, 1936) had fixed 1st April 1937 as the 
date for the commencement of the new con- 
stitution which separated Burma from British 
India and that it would have been idle for the 
Legislature, with knowledge of that fact, to 
attempt to include Burma in the legislation. 
Under the General Clauses Act, as it originally 
stood, the expression “British India" would 
have included Burma and therefore the drafts- 
man excluded Burma when he used the ex- 
pression "British India” in sub-s. (2) of S. 1. 
The result of that exclusion would no doubt 
be that a Hindu domiciled in Burma would 
not be governed by the Act. But that is 
different from saying that a Hindu domiciled 
in British India would be governed by the 
Act only in respect of properties situate within 
British India, The position as regards im- 
movable proi:>erty is different because, accord- 
ing to the well-established rule of International! 
law, the law of domicile does not furnish the 
rule of succession to immovable property. 

8. (1933) 1933 A. C. 710, ProTindal Treasurer of 
Alberta v. Carr. 
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In the view above stated, a further point 
was raised on behalf of the respondents with 
reference to the quantum of share which the 
plaintiff could claim in the foreign moveables. 
Section 3 (l) of Act 18 of 1937 uses the word 
widow*’ in the singular and provides that the 
property shall “devolve upon his widow along 
with his lineal descendants ” In the pre- 

sent case, the deceased left two widows. It 
was contended that each of the widows must 
be held entitled to an equal share with a son 
or a son’s widow and that therefore the plain- 
tiff would be entitled only to a third share. 
An Amending Act, 11 of 1938, realised the 
ambiguity arising out of the use of the sigular 
and it substituted for the original provision a 
clause to the effect that the widow “or if there 
is more than one widow, all his widows to- 
gether” shall be entitled to the same share as 
a son. This Act ll erf 1938 was expressly made 
retrospective to have effect as if it had come 
into force on the day the Act 18 of 1937 
became law. Counsel for respondents con- 
tended that the law of domicile for purposes 
of succession must be understood to be the 
law of domicile “as it existed at the date of 
the death of the propositus” . . . (Halsbury’s 
Laws of England, title ‘succession,’ vol. vi, 
para. 296 ; (1872) 2 P. & D. 268;^ (1895) 64 
L. J. ch. 621.^^*) . . . and that as Act ll of 1938 
became law only some months after the death 
of Arunachala the provision for its retrospec- 
tive operation cannot affect the rule of succes- 
sion in respect of foreign moveables. It might 
have been necessary to examine this argument 
if the provision made in Act li of 1938 had 
effected a change in the law as it stood under 
Act 18 of 1937. I am, however, of the opinion 
that the language even of Act 18 of 1937 must, 
on its true interpretation, be given the same 
meaning as the provision in Act ll of 1938 
bears. Under the Hindu law, the widows of a 
person inherit as a body or as a unit and not 
as tenants-in-common, though, after they have 
so inherited, they may, for convenience of 
lenjoyment, divide the property between them- 
selves. Interpreting Act 18 of 1937 in the light 
of this principle, the intention of the Legisla- 
ture must have been to give to the widows, 
where there is more than one. a unit of share 
along with the sons. That this must have 
been the intention will become clear if we 
timn to the . proviso, which enacts that the 
widow of a predeceased son shall inherit in 
like manner as a son. Where a predeceased 
son has left more than one widow, it could 
hardly have been intended that these widows 
s hould claim a per capita d ivision with the 

2 P. & D. 268, Lynch v. Paraguay Provi- 
sional Government* 

10. (1895) 64 L. J. Ch. 521, In re Aganoor’s Trust. 


other sons of their father-in-law. Such a divi- 
sion would subject the shares of the other sons 
to diminution by the mere accident of their 
brother s death. In this view, the provision in 
Act 11 of 1938 is only in the nature of an 
explanatory enactment and there will be no 
justification for making any difference be- 
tween the foreign moveables and the properties 
in British India, so far as the quantum of the 
plaintift'’3 share is concerned. 

The other contention of the appellant relates 
to her claim to succeed to the trusteeship held 
by the deceased, individually or jointly with 
others, in respect of numerous religious and 
charitable trusts. On this question, I am in- 
dined to agree with the view taken by the 
High Court as well as by the trial Court that 
Act 18 of 1937 was intended to apply only to 
property beneficially owned by the propositus 
and not to anything in the nature of a trustee- 
ship. The Hindu law has no doubt regarded, 
trusteeship as property” for certain purposes 
and it has long been established that the title 
to the management of religious and charitable 
trusts follows the line of inheritance from the 
founder, where no other arrangement has been 
made therefor. In the present case, we have 
little or no evidence as to the terms of the foun- 
dation in respect of any of the trusts managed 
by the deceased. Counsel for the appellant 
drew our attention by way of illustration to 
four documents (e^. 3, 4, 5 and 6); but, even 
in these instances, it appears from the docu- 
ments themselves, that in respect of some of 
them Arunachala was not himself the founder 

much, however, turns upon 
this, because even these documents only pro- 
vide for management by “his heirs.” It does 
not seem reasonable to construe the reference 
to ms heirs ' as words not of devolution but 

^ them. The question is whether 
me heirs are to be determined according to 
the ordinary Hindu law or according to the 
provisions of Act I8 of 1937 . In view of the 
limited objective of the Act, the ordinary rule 
of Hindu law must furnish the rule of succes- 
sion. That the Act was intended to deal only 
with private property is shown by the provi 
Sion in sub-3. (3) of s. 3 to the effect that the 
interest devolving on a Hindu widow under 
the preceding sub-sections shall be only the 
limited interest Imown as a woman’s estate. 
This provision will be appropriate enough in 

relation to private property where the woman’s 

estate is different from the interest taken by 
a male heir. But in respect of trusteeship or 
other similar office, the law makes no differ 
ence between the interest taken by a male 
heir and the interest taken by a female heir. 

Spens C. J. _ The facts in this case have 
been fuUy stated in the judgment of my 
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brother, Varaclachariar and I do not propose 
to repeat them. In this Court a very potent 
attack was made on behalf of the respondents 
a,:;ainst the validity of the Hindu Women’s 
Rights to Property Act, 1937 (Act 18 of 1937), ^ 
based upon the dates upon which the Act as ^ 
a Bill was passed through the two Chambers 
respectively of the Indian Legislature and at 
which the assent to the Bill was declared by 
the Governor-General. The material dates 
are: the Bill was passed by the Legislative 
Assembly on 4th February 1937, it was passed 
by the Council of State, I understand, on 4th 
April 1937, and the Governor-General declared 
his assent thereto on I4th April 1937. The en- 
actment was duly published in the Gazette on 
17th April 1937. By virtue of cl. (3), Govern- 
ment of India (Commencement and Transi- 
tory Provisions) Order, 1936, the provisions of 
the Government of India Act, 1935, other than 
those of part ll thereof and certain other pro- 
visions not material to this case, had come 
into force on 1 st April 1937. It was accord, 
ingly strenuously argued that as the Bill had 
neither been passed by both Chambers and 
assented to by the Governor-General before 
ist April 1937, nor had been passed by both 
Chambers and assented to by the Governor. 
General after 1st April 1937, it was not a 
valid enactment under the provisions of the 
Constitution Act. 

Before considering in more detail the argu- 
ments advanced before us in support of this 
attack, I would mention that though the 
Subordinate Judge dealt at some length with 
the suggestion of invalidity, it was apparently 
thought when the case was before him that 
both Chambers had passed the Bill before 1st 
April 1937, and that it was only the declara- 
tion of the assent of the Governor-General 
that had occurred after 1st April 1987. In these 
circumstances, the Subordinate Judge found 
himself able to support the validity of the 
Act. The substantial arguments hereafter fur- 
ther referred to of lack of agreement between 
the two Chambers based on the fact that the 
Council of State also passed the Bill after ist 
April 1937, were not raised before him. When 
the case came before the High Court, this 
Court had already delivered its opinion on 
the Special Reference made to it by the Gov- 
ernor-General under S. 213, Constitution Act, 
on the Act in question, in the course of which 
consideration was given to this aspect of the 
validity of the Act : see (i94i) F. c. r. 12 ^^ at 
pp. 25 and 26. The High Court contented it- 
self with adopting without discussion the 

11. (’41) 28 A. I. R. 1941 F. C. 72 : 1941 F. C. R. 

: 1. L. R. (1941) Kar. F. C. 148 : 194 I. C. 357 
(I'* C,), In the matter of Hindu Woiiien*s Rights to 
Property Act, 1937. 


views in favour of validity expressed by this 
Court in the said opinion. That opinion is not 
technically binding on the High Court, nor is. 
it binding on this Court. Any opinion of this 
Court given upon a reference under S. 218 
can properly be reconsidered at any time by 
this Court in any litigation coming before it 
and should be so reconsidered on the proper 
request of any party, however much respect 
for the learned Judges resporrsible for an opi- 
nion and a desire to secure continuity and 
certainty in the pronouncements of this Court 
may make a member of this Court hesitate 
to differ. 

Implicit in the argument of those appearing 
for the respondents on this point of the 
validity of the Act was the assumption that 
although an enactment of the Indian Legis- 
lature (which by S. 63 of Sch. 9 to the Consti- 
tution Act, is defined as consisting of “the 
Governor-General and two Chambers, the 
Council of State and the Legislative Assem- 
bly”), be duly published in the Gazette with 
the date on which the Governor-General has 
declared his assent, from which it is to be 
presumed that a Bill in that form has been 
previously duly passed by both the Chambers 
of the Indian Legislature, it is open to this 
Court to inquire into the proceedings of the 
Indian Legislature, to ascertain whether and 
when a Bill in that form passed the respec- 
tive Chambers and subsequently received the 
assent of the Governor-General. Realising 
how invidious always is the jurisdiction of any 
Court to inquire into the proceedings of a 
Legislature, 1 felt unable to act upon any 
such assumption and required to be satisfied 
that this Court could properly go behind the 
scenes and inquire into the history inside the 
Indian Legislature of the Bill to which the 
Governor-General had declared his assent on 
14th April 1937. Sir Erskine May in a passage 
in his Treatise on the Law, Privileges, Pro- 
ceedings and Usage of Parliament (Edn, 13. 
commencing at page 441) considers at some 
length the efl'ect on an Act of Parliament of 
irregularities, contrary to the admitted re- 
quirements in procedure for a valid enact- 
ment of Parliament, occurring either in 
connexion with the passage of a Bill through 
either House or in connexion with the giving 
of the Royal Assent. The learned author 
points out that in modern times there has 
been no decision of any Court. Parliament 
with a wisdom and foresight, (which might, 
I venture to think, have with advantage be- 
fore now been imitated by the Indian Legis- 
lature in connexion with the Hindu Women*s 
Rights to Property Act, 1937). has always, as 
soon as any irregularity in procedure, which 
might conceivably be made the basis of a 
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plea of invalidity of an enactment, has been 
brought to its notice, promptly proceeded by 
further Act of Parliament to re-enact or vali- 
date the provisions of the doubtful enactment, 
and so has prevented the matter being litigat- 
ed in the Courts, and becoming the possible 
cause of differences between the Legislature 
and the Courts. This passage obviously implies 
that otherwise a Court might well investigate 
the alleged irregularity and feel bound to 
hold the enactment invalid. To that extent 
therefore it seems proper for a Court to look 
into the details of the actual procedure of 
enactment by a Legislature. 

Moreover, before I committed myself to in. 
vestigate the alleged invalidity of the Hindu 
Women’s Rights to Property Act, 1937 , I also 
required to be satisfied that the subsequent 
enactment of the Hindu Women’s Rights to 
Property (Amendment) Act, 193S, against the 
validity of which, so far as the procedure of 
the Legislature was concerned, no allegation 
was or could be made, did not operate to cure 
any invalidity that might attach to the man- 
ner in which the 1937 Act had been enacted. 
After discussion, I was convinced by the 
argument of counsel for respondent 2 that the 
Act could not be construed as a re-enactment 
of the 1937 Act with retrospective effect, and 
that if the 1937 Act were itself invalidly en- 
acted, only to such portions, if any, of the 
Amending Act of 1933 could legal effect be 
given as were capable of being construed as 
separate and independent enactment. In my 
judgment, the respondents were therefore 
justified in requiring the Court to investigate 
the validity of the legislative procedure in 
connexion with the enactment of the 1937 Act. 
I notice that the jurisdiction and propriety of 
this Court investigating the proceedings of the 
Legislature were discussed and considered in 
the Special Reference (i94i) f, c. r. 12 ,^^ and 
the opinion of this Court then expressed 
strengthens my view of the jurisdiction and 

propriety of making an investigation in this 
case. 

In support of the attack on the validity of 
the Act, counsel for the respondents developed 
a number of points. It was urged that 1 st 
April 1937 was an absolute dividing line. 
Prior to that date the Indian Legislature was 
the Legislature established and functioning as 
such under the provisions of and with the 
powers conferred upon it by the then opera- 
tive Government of India Act. After 1 st Aprd 
1937, the Government of India Act, 1935 , pro. 

vided for the repeal of the material provisions 
of the old Constitution Act and for the estab- 
lishment of a new Federal Legislature with 
qmte new legislative powers and functions as 
therein set forth. It was of course true that 


to cover the period prior to the establishing of 
Federation and the Federal Legislature some 
temporary transitory arrangement had to be 
made, and the arrangement made was the con- 
tinuation for the time being of the existing 
Indian Legislature despite the repeal of the 
old Constitution Act, but the legislative powers 
which that Legislature exercised after 1 st April 
1937, were not the old powers but the new 
powers which the Federal Legislature would 
exercise as and when constituted. 

Consequently, no enactment could be valid 
if passed by one Chamber under the old 
powers of the Legislature prior to 1st April 
1937, and by the other Chamber and assented 
to by ‘the Governor-General under the new 
powers conferred upon that Legislature under 
the Government of India Act, 1935. The Con- 
stitution Act of 1935 did not recognise any 
such hybrid legislation. It recognised as valid 
enactmentsof the legislation, first, laws in force 
in British India immediately before 1st April 
1937, (s. 292) and “existing Indian law’’ as de- 
fined in s. 311. It recognised secondly laws 
made by the Federal Legislature under the 
powers conferred thereon by s. 99 and fol- 
lowing sections, or by the Indian Legislature 
exercising such legislative powers in the transi- 
tory period under s. 316. For the first class 
to be valid, they had to be passed or made 
and in force before 1st April 1937, i.e., duly 
passed through both Chambers and assented 
to by the Governor- General before that date. 
Moreover cl. (9), Government of India (Com. 
mencement and Transitory Provisions) Order, 

1936, indicated that to be valid such laws had 
also actually to be operative prior to isfc April 
1937'. Otherwise their validity might not be 
saved by s. 292 and they therefore required 
special enactment to give them any validity. 
The case of an enactment that had only 
passed through the Assembly before the mate- 
rial date was a fortiori and it must require 
special enactment to save it. For the second 
class to be valid, they had to be initiated and 
completely enacted under the new powers 
after 1st April 1937, otherwise they could not 
be Federal Laws. Besides the difference in 
legislative powers before and after 1st April 

1937, the composition of the Legislature was 
so different, it was urged, as to make the 
Legislature after 1st April 1937, no longer the 
same Legislature as before 1st April. For this 
purpose the provisions of cl. (8), Government 
of India (Commencement and Transitory 
Provisions) Order 1936, were relied upon. By 
that clause all the members of the Council of 
State and of the Legislative Assembly who had 
been elected or nominated to represent Burma 
or Burma constituencies had to vacate their 
seats on ist April 1937. When the Bill in 
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question was therefore passed by the Council 
of State, it was passed by the Upper Chamber 
of a Legislature radically different in compo- 
sition to the Legislature at the time when 
the Lower Chamber had previously passed 
the Bill. 

Finally, it was urged that even if it were 
possible for an Act of the Indian Legislature 
to be held to have been validly enacted under 
the Constitution Act when it had passed only 
one Chamber prior to 1st April 1937, and the 
passing by the second Chamber and the de- 
claration of the assent by the Governor-Gene- 
ral had taken place after 1st April 1937, none 
the less this particular Act could still not be 
held to have been validly enacted as the 
Council of State had never agreed to the 
same Bill as that originally passed by the 
Legislative Assembly. It was suggested that 
as prior to ist April 1937, the Indian Legisla- 
ture then had power to legislate in respect of 
all property, whereas subsequent to ist April 
1937, the power to legislate in respect of cer- 
tain items of property, and in particular 
agricultural land, had become under the pro- 
visions of the Constitution Act solely within 
the legislative competence of the Provincial 
Legislature, it must be presumed that when 
the Legislative Assembly passed the Bill, that 
Assembly intended to legislate in respect of 
all property within its legislative competence, 
and that likewise when the Council of State 
subsequently passed the Bill, it must be pre- 
sumed that it only intended to legislate in 
respect of property within its legislative com- 
petence or at any rate it could not be assum- 
ed that it intended to legislate in the same 
sense in this respect as the Legislative Assem- 
bly, and that therefore the two Chambers had 
never in law agreed to the same Bill, despite 
the wording having been the same when the 
Bill was passed by each Chamber. 

Dealing with the last mentioned argument 
first, in my opinion, when a Court ascertains 
that a Bin has in fact been passed by both 
Chambers of the Indian Legislature in exact- 
ly the same words and form and has so been 
assented to by the Governor. General, it is 
impossible and improper for the Court further 
to investigate whether each Chamber and the 
Governor-General gave the same meaning and 
connotation to the common terms used. In 
this case the Court is asked to act on presump- 
tions. But if the Court can consider presump- 
tions it seems to me impossible to exclude 
cases when positive evidence might be offer- 
ed. In some other cose the Court might be 
asked to act upon allegations of fact that so 
many individuals voted upon some misappre- 
hension as to the meaning of some wo^ or 
words used so that no real majority was ob- 


A. 1. B. 

tained in favour of a Bill in one Chamber or 
the other. How could such an investigation be 
conducted? What steps could a Court properly 
take to obtain evidence on the matter ? I can 
see no end to the difiBculties which might 
arise or the conflicts with Legislatures in 
which Courts might become involved if the 
Courts ever assumed the right to investigate 
what meaning in fact this or that Chamber or 
individual members attributed to words or 
phrases in a Bill at the time they voted in 
favour of the passing of it. A similar investi- 
gation into the mind of the Governor-General 
at the time of declaring assent would be not 
less improper. 

In my judgment it is not therefore permis- 
sible for a Court to investigate the actual 
meaning or connotation alleged to have been 
given to or held regarding words and phrases 
in Bills by individual legislators at the time 
a Bill is passed by the Chamber of which 
they are members. Nor do I think that a 
Court can be asked to make presumptions 
from the powers of the Legislature at the 
material dates or from any other circum- 
stances as to the meaning or connotation 
given to or held regarding words or phrases 
in Bills by the members of Legislative Cham- 
bers who pass the Bills. The powers of the 
Legislature cannot. I think, be used to found 
any such presumptions. If a Court finds that 
a Bill has been passed in the same words and 
form by the requisite Legislative Chambers 
and assented to by the requisite authority, 
when those Chambers and that authority had 
legal powers of legislation and assent respec- 
tively, the Court must, in my judgment, treat 
it as a valid piece of legislation so far as the 
legislative processes are concerned and pro- 
ceed to construe it as the Court considers that 
it should be construed, and give the meaning 
or connotation to the words used which the 
Court according to the rules of construction 
which it conceives as binding upon it consider 
ought to be given to an enactment with those 
words and in that form. I accordingly am not 
prepared to hold that this Court should pre- 
sume that the Council of State and the Gov- 
ernor-General did not legally agree to the 
Bill as passed by the Legislative Assembly,* 
and that the Act is invalid on that ground. 

I turn now to the question whether by rea- 
son of cl. S, Government of India (Com- 
mencement and Transitory Provisions) Order, 

1936, the Indian Legislature, after the vacation 
of their seats under that clause by the mem- 
bers elected or nominated to represent Burma 
or Burma constituencies, was so radically 
different in composition os no longer to be 
the same Legislature as prior to 1 st April 

1937. It is obviously clear that by abaeiioe 


1945 


Umatal Achi V. Laks 

voluntary or through illness of members, or 
by vacancy of seats owing to death the Indian 
Legislature constantly and continuously varies 
in composition from day to day. Neither be. 
fore or after 1st April 1937, was it a require- 
ment of the continuity of existence of the 
Indian Legislature that there should be elect- 
ed or nominated members for all seats, still 
less that all elected and nominated members 
should be present. It follows, in my opinion, 
that by a proper enactment binding upon the 
Legislature, the compulsory vacation of some 
members of their seats does not and cannot 
ipso facto cause the continuing Legislature, 
less those members, to be a different Legisla’ 
ture in law. Indeed, the very opposite deduc- 
tion, namely, that it is the same Legislature 
carrying on without the excluded members, 
seems to me to be the proper one to be drawn 
from the provisions in question. In my judg- 
ment this argument is not well founded. 

In order to indicate the conclusions to which 
I have come on the remaining important and 
difficult points raised against the validity of 
the Act on behalf of the respondents, some 
further reference must be made to some of 
the material sections of the Constitution Act 
of 1935. It is true that by s. 321, Constitution 
Act, the statutory provisions under which the 
Indian Legislature was functioning were form- 
ally repealed. From the reference in sub-s. (b) 
of S. 321 it is, I think, made clear, if such were 
necessary, that the repeal is without prejudice 
to the provisions of the Interpretation Act, 
1889. Simultaneously by s. 317, it was enacted 
that certain provisions of the existing legisla- 
tion, subject to some necessary amendments 
^nsequential on the provisions of the 1935 
Act, should continue to have effect notwith- 
standing the repeal effected by s. 321 . Amongst 
the provisions so continued in effect and set 
out in sch. 9 to the 1935 Act are a number of 
existing provisions relating to the Indian Legis. 
lature, including the provisions in particular 
of s. 63 and s. 68 of sch. 9. These repeat and 
^ntmue the existing structure of the Indian 
Legislature, viz., the Governor-General and 
the same two Chambers, and the same re- 
quirements necessary for the valid enactment 
of a piece of legislation by that continued Legis- 
lature. It is to be noted that in s. 63, the require- 
ment is continued that a Bill shall not be 
deemed to have been passed by the Indian 
L^islature unless it has been agreed to by both 
Chambers either without amendment or with 
^endments only as may be agreed to by 
both Chambers, and by s. 68 are continued the 
provisions that it is only “when a Bill has 
pa^ed by both Chambers of the Indian 
Legia^ture that the Governor-General can 
exercise his power of assent and that a Bill 
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passed by both Chambers of the Indian Legis- 
lature shall not become an Act until the 
Governor-General had declared his assent 
thereto. It appears therefore that by virtue of 
s. 317 and Sch. 9 the same Indian Legislature 
is continued in existence after ist April 1937, 
and the same procedure is continued for the 
valid enactment of legislation, despite the 
^rmal repeal of the old statutory provisions. 
So far as the provisions hitherto referred to 
are concerned, it would seem that the repeal 
of the existing legislation was expressly pre- 
vented from interrupting the continuity of the 
Indian Legislature and of the procedure and 
requirements for enacting legislation. It is a 
fact that the legislation in question in this 
case was in the words and form in which it 
was published in the Gazette, so passed by 
the Legislative Assembly and by the Council 
of State and assented to by the Governor- 
General. The prescribed requirements existing 
before 1st April 1937, and continued thereafter 
appear to have been complied with. In my 
judgment, the effect of s. 317 is prima facie to 
establish the uninterrupted continuation of the 
Indian Legislature, and its legislative proce- 
dure, notwithstanding the formal repeal of the 
existing legislation in s. 321. It continues the 
sarne Legislature and the same procedure for 
legislation. There is no break or division on 
1st April 1937, by reason of the repeal. In my 
judgment the fact that one can also pray in 
aid the Interpretation Act, 1889 , in construing 
the Constitution Act also assists. For, if the 

adversely the 

passing of the Bill by the Assembly, as such 
passing was prior to the repeal, it seems to 
me that s. 38 ( 2 ), Interpretation Act, may 
weU cure any possible invalidity on that score. 

That takes me to the further consideration, 
whether the fact that when the Assembly 
passed the Bill it was functioning under the 
powers conferred upon it by the then existing 
legislation (s. 65 whereof, it is to be noted, is 
not included in sch. 9), whereas when the 
CouncU of State passed the Bill, the Indian 
Legislature’s powers of legislation were those 
given to it by the Constitution Act of 1935 
affects the prima facie conclusions above In 
my judgment they do not. It seems to 'me 
that the powers of a Legislature, that is to 
say, the field within which it is authorised to 
legislate, may vary from time to time without 
m any way affecting the validity of the enact- 
ing processes of that Legislature. Such varia. 
tion may weU result in a Court having to 
hold le^slation ultra vires in part or even in 
whole, but that, it seems to me, is a different 
matter from holding that legislation is in. 
validly enacted. What the powers of a Legis- 
lature or the area of authorised legislation are 
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whilst a Bill is going through the different 
preliminary stages of legislation, cannot, in my 
view, affect the validity of the process of en- 
actment. The area in which a Legislature is 
authorised to legislate only comes to be exa- 
mined if and when the enacting operations 
are complete, should there be any question of 
the Act being ultra vires, and the material 
date for the examination of the powers or 
area of authorised legislation for this purpose 
is in my judgment the date when the Act be- 
comes law, in this case, the date when the 
Governor-General declared his assent. The 
Constitution Act does no doubt cause a very 
substantial break as regards the legislative 
powers of the Indian Legislature, between 
those which it possessed before and those 
which it possessed after ist April 1937. But for 
laws of the Indian Legislature to be validly 
enacted , it is not in my judgment necessary that 
the Legislature should have had the same powers 
and the same authorised field of legislation 
throughout all the stages of the legislation. So 
far as validity of enactment is concerned, the 
vital question is in my view not what were 
the powers of the Legislature at the different 
stages, but was the Legislature the same at all 
stages and have the statutory requirements 
relating to the processes of enactment been 
duly complied with. Hence it follows, in my 
judgment, that for laws of the Indian Legis- 
lature it was not necessary that they should 
be completely enacted through all their stages 
either wholly before or wholly after 1st April 
1937. The transitory provisions continued the 
Legislature as the same and the enacting pro- 
cesses as the same. As these provisions have, 
in my judgment, been complied with by the 
Indian Legislature in the case of the Act 
challenged in this case, it follows that it W'as 
not in my judgment invalidly enacted. Neither 
is the suggestion that as the Act was neither 
existing Indian law on 1 st April 1937, nor 
wholly enacted as a Federal law after that 
date, it is therefore invalid, I think, sound, nor 
I do agree with the argument based on cl. (9) 
of the Government of India (Commencement 
and Transitory Provisions) Order, 1936. The 
first suggestion in my view really assumes 
that after 1st April 1937, the Indian Legisla- 
ture could only validly enact laws of the 
Indian Legislature to the same extent and in 
the same manner as the Federal Legislature, 
had it been in existence, namely, by passing 
them through all their legislative stages after 
1st April 1937. This obvious requirement in 
respect of laws to be enacted by the Federal 
Legislature follows from the fact that clearly 
the Federal Legislature must be a totally dif- 
ferent Legislature from the Indian Legisla- 
ture. But if the Indian Legislature is the same 


after as before ist April 1937, the position may 
well be, as in my view it is, very different as 
regards laws of the Indian Legislature to what 
it might be in respect of laws of the Federal 
Legislature. As regards cl. (9) of the Order of 

1936, that clause seems to me directed to quite 
another point, namely, a possible very incon- 
venient construction of S. 292. It seems to me 
to have been drafted on the assumption that 
it might be held that an existing law of the 
Indian Legislature to be saved by s.292 must 
not only have been enacted before but must 
also have been operative before 1st April 

1937. Or it may be that it was thought desir- 
able to deal directly with a type of laws in 
force on 1st April 1937, namely, those only to 
come into operation on or after 1st April 1937, 
which might seriously interfere with the legis- 
lative scheme of the Constitution Act. In any 
event before ist April 1937, it was itself re- 
pealed by cl. (9), India and Burma (Transitory 
Provisions) Order, 1937. In the circumstances 
I have not been able to get assistance from 
this argument. 

In the result, in my judgment, the Hindu 
Women’s Rights to Property Act, 1937, was 
validly enacted by the Indian Legislature. 
What is its proper scope and effect is an en- 
tirely different question. It has been argued 
that it is wholly invalid owing to the difficulty 
of construing the word ‘property’ in the light 
of the powers of the Indian Legislature as the 
result of the passing of the Constitution Act. 
Alternatively, it has been argued that any such 
difficulty can and should be met by applying 
the principles in (1391) A. 0. 455.* The latter 
argument prevailed in this Court when the 
matter came before it on the Special Refer- 
ence. I respectfully concur in the view which 
the Court theu took and I am unable to hold 
that the Act is wholly ultra vires and invalid 
on any such ground. I would onjy add that I 
have hod ample opportunity of reading and 
considering the judgment just delivered by my 
brother Varadachariar. With his findings and 
conclusions on all the other points raised in 
this case and dealt with by him in his judg 
ment, I respectfully agree and do not desire 
to add anything further. 

Zafrulla Khan J. — The validity of Act 
18 of 1937 was considered and pronounced 
upon by this Court in an advisory opinion 
delivered on 22nd April 1941.^^ Before deliver- 
ing its opinion, the Court considered statements 
filed on behalf of the Government of India 
and seven of the Provinces and heard the 
Advocate-General of India and the Advocates- 
General of Madras and the United Provinces, 
The position taken up by the three Advocates- 
General was that the Act was for various rea- 
sons invalid, but that if it was to be treated 
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as a valid piece of legislation, it could not 
operate to regulate succession to agricultural 
land in the Governors* provinces. The Court 
pronounced the Act to be valid but declared 
that it did not operate to regulate succession 

to agricultural land in the Governors’ pro- 
vinces. 

Before us the validity of the Act was at- 
tacked on behalf of the respondents on two 
main grounds. The first ground was developed 
along the following lines. The Act was passed 
by the Legislative Assembly on 4th February 
1937, before Part 3, Constitution Act, came 
into operation. It was passed by the Council 
of State on 6th April, and received the Gov- 
ernor-General’s assent on I4th April 1937, Part 
3, Constitution Act, having in the meantime 
come into operation. (These dates are taken 
from the reference made by the Governor- 
General relating to the Act under S. 213, Con- 
stitution Act). It was clearly therefore not an 
existing Indian law” which is defined in S. 3ii, 
Constitution Act, as “any law, ordinance, 
order, bye-law, rule or regulation, passed or 
made before the commencement of Part 3 of 
this Act by any Legislature, etc.” Much less 
was it a “law in force in British India im- 
mediately before the commencement of Part 
3 of this Act ’ within the meaning of s. 292 
of that Act. The powers of the Indian Legis. 
^ture to make laws in pursuance of s. 65 , 
Government of India Act, 1919 , came to an 
end on 3lst March 1937 . Henceforth legislation 
underjhe scheme of the Constitution Act could 
either be Provincial or Federal. Federal laws 
could only be passed by the Federal Legisla- 
ture. By ist April 1937, the Federal Legisla- 
ture had not yet been set up. It was therefore 
necessary to make some other provision for 
the making of Federal laws during the period 
of transition. Sections 316 and 317 in Part 13 , 
Constitution Act, made that provision. Section 

312 prescribes that the provisions of Part 13 

shall apply with respect to the period elapsing 

Mtween the commencement of Part 3 of the 

Act ( 1 st April 1937), and the establishment of 
the Federation. 

S^tion 316 says that the powers conferred 
by the provisions of the Constitution Act for 
the time being in force on the Federal Legis- 
lature shall be exercisable by the Indian 
Legislature, and that accordingly references 
m ^ose provisions to the Federal Legislature, 
and F^eral laws, shall be construed as refer- 
ences to the Indian Legislature and laws of 
the Indian Legislature. These powers became 
operative only on ist April 1937, and could 
not be exercised before that date. Section 317 
enacts that the provisions of the Govern- 
ment of India Act. 1919. set out with amend- 
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ments in sch. 9 shall continue to have effect 
notwithstanding the repeal of that Act by 
the Constitution Act. So far as the Indian 
Legislature is concerned, the provisions set 
out in sch. 9 prescribe the constitution of the 
two Chambers of the Legislature and the pro- 
cedure to be adopted in passing legislation, 
bection 65 of the Act of 1919 which conferred 
upon the Indian Legislature the power to 
legislate was omitted in sch. 9 . This was an 
inevitable consequence of the division of the 
held of legislation between the Provinces and 
toe Centre carried into effect by ss. 99 and 100 
Constitut^n Act, read with the three Lists in 
sch. 7. The broad result of the combined 
operation of ss. 316 and 317 read with sch. 9 
was that the Indian Legislature was to be 
continued during the transition period and 
was to make laws in conformity with the 
procedure laid down in the Act of 1919. During 
that period (that is to say. beginning with 
ist April 1937, but not earlier) it was com- 
petent to exercise the powers and only the 

powers fonferred upon the Federal Legislature 
by the Constitution Act. anii.ure 

The Leg^lative Assembly, in exercise of the 
powers conferred upon it by s. 65 of the Act 
of 1919, passed the Hindu Women’s Eights to 
Property Bill on 4th February 1937. nfd this 
BiU been agreed to by the Council of State 

ral before _i3t April 1937 . it would have be. 
come an existing Indian law” within the 
meaning of s. 311, and had it been put in 
force before that date, it would have been a 
law in force m British India immediately 

Ac^’V^V of Part 3 of this 

Act, within the meaning of s. 292 , Constitu- 
tion Act, and woidd, by virtue of that secti^ 
have contmued m force in British India 
until altered, repealed or amended by a 
competent_ Legislature or other competent 
authority. A BiU passed by the Legis 
lative Assembly in exercise of the powers cm. 
ferred by s. 65 of the Act of igircould te 
come law only if it was agreed to by the 

functioning under the same 
section. The Council, exercising the powers 
conferred upon it by the Constitution Act, was 
not competent to agree to a Bill passed by the 
Legislative Assembly functioning under S 65 
of the Act of 1919. Section 63 of the Act of 
1919 which was continued in force in sch 9 
provides that a BiU shall not be deemed to 

nX. Legislature 

Mless it has been agreed to by both Cham- 
bers, either without amendment or with such 
amendmente only as may be agreed to by 
both Chambers. The BiU passed by the Legist 
lative Assembly on 4th February 1937 did not 
become an existing Indian law” inasmuch as 
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it was not agreed to by the Council of State 
while it was still invested with powers under 
R. r.f) of the Act of 1919. The Bill passed by 
the Council of State on 6th April 1937 could 
not become a Federal law as the Legislative 
Assembly had not agreed to it in exercise of 
the powers conferred upon it by the Constitu- 
tion Act. Therefore, it was contended, the 
Act was not valid. The appellant's reply was 
that the effect of S. 317 read with Sch, 9 was 
that the provisions set out in that schedule 
were never rej^ealed and continued in force 
without a break. Consequently, the Indian 
Legislatilre also continued to function without 
a break, subject only to a modification of its 
powers by virtue of the repeal of S. 65 of the 
Act of 1919 and its replacement by ss. 99 and 
100 read with Lists l, 2 and 3 of Sch. 7 to the 
Constitution Act. It was contended that all 
that was necessary for the valid passing of a 
Bill by the Indian Legislature was that the 
Bill should bo agreed to by both Chambers, 
either without amendmentor with such amend, 
ments only as may be agreed to by both 
Chambers. The Hindu Women’s Rights to 
Property Act was passed by the Legislative 
Assembly and agreed to by the Council of 
Htato without amendment. This being esta- 
blished, it w'as not within the province of a 
Court of law to investigate the matter any 
further. The extent of the operation of the 
Act was a matter relating to construction and 
• was not a question affecting the validity of 
the Act. I am unable to accept the conten- 
tion that the Court is debarred from investi- 
gating whether a piece of legislation, which ap- 
pears on the face of it to have been agreed to 
by both Chambers of the Indian Legislature 
without amendment and to have received the 
assent of the Governor-General, was or was 
not validly enacted by reason of any alleged 
lack of ])ower or capacity in one or both 
Chambers to function effectively. The line of 
argument summarised above does not raise 
a mere matter of procedure regulating pro- 
ceedings in either Chamber of the Legislature. 
It calls in question the very capacity of the 
Legislature to function. The determination 
of the question raised does not depend uix)n 
a construction of the Rules of Business or 
Standing Orders of the Chambers but upon 
the interpretation of and the effect to be given 
to provisions of the Constitution Act from 
which the Legislature derives its power to 
legislate. 

Gw’yer C. J., in delivering the opinion of the 
Court in (l94l) P. C R. 12“ roindled the conten- 
tion that the validity of the Act was oj>en to 
objection on the ground that it was introduced 
into the Legislature and passed by the Assem- 
bly before Part 8 , Constitution Act, came into 


force.“ He opined that the effect of Ss. 316 

and 317 read with Sch. 9 was 
“that the Indian Legislature which was in existence 
immediately before the coming into force of Part 3 
of the Act was continued in existence after that 
date, and was in all respects the same Legislature, 
though its legislative powers were no longer as ex- 
tensive as they had previously been.” 

He went on to observe : 

“In the opinion of this Court, therefore, it is im- 
material that the powers of the Legislature changed 
during the passage of the Bill from the Legislative 
Assembly to the Council of State. The only date 
with which the Court is concerned is 14th April 
1937, the date on which the Governor-General’s 
assent was given; and the question whether the Act 
was or was not within the competence of the Legis- 
lature must be determined with reference to that 
date and to none other.” 

It is true that subject to the elected and 
nominated members representing Burma or 
Burma constituencies vacating their seats as 
from ist April 1937 [Para. 8, Government of 
India (Commencement and Transitory Pro- 
visions) Order, 1936], the Indian Legislature 
that continued in existence after the com- 
mencement of Part 3, Constitution Act, was in 
respect of its personnel the same Legislature 
which was in existence immediately before that 
date. But, with great respect, I am unable to 
agree that it was “in all respects the same 
Legislature, though its legislative powers were 
no longer as extensive as they bad previously 
been.” if by this it is meant that the only 
difference that the repeal of S. 65 of the Act 
of 1919 and the coming into force of Ss. 99, 
100, 316, 317 and Lists 1, 2 and 3 of Sch. 7 to the 
(Constitution Act, made was that the powers 
of the Indian Legislature suffered modifica. 
tions in certain directions. In my judgment 
the effect of the repeal of S. 65 of the Act of 
1919 was that the Indian Legislature was 
divested of all power to legislate on any sub- 
ject whatever and by virtue of the coming 
into operation of Ss. 316 and 817, (Constitution 
Act, it was immediately invested with i^wer 
to legislate in accordance with the provisions 
of the Constitution Act. If it had b^n a case 
only of a modification of legislative powers, 
S. 317 would have provided for the continuance 
in force of S. 65 of the Act of 1919, subject to 
the desired modifications. That course was 
not adopted as the whole scheme of the Con- 
stitution based on the Act of 1919 was abandoned 
and a now scheme was adopted which made 
a total departure from the scheme of alloca- 
tion of legislative powers under the Act of 
1919 and substituted in its place something 
organically and fundamentally different. 

Under the Act of 1919 the Indian Legisla- 
ture had plenary 4X)wers of legislation over 
the whole field ; provincial powers of legisla- 
tion being, if one might so put it, a matter 
of grace, provision for which was made by 
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Devolution Eules promulgated under s. 46A 
of that Act. By virtue of s. 65 the Indian 
Legislature had power to make laws for all 
persons, for all Courts, and for all places and 
things, within British India; and for all sub- 
jects of His Majesty and servants of the 
Crown within any part of India, and for all 
native Indian subjects of His Majesty without 
and beyond as well as within British India, 
and for the Government of officers, soldiers,* 
airmen and followers in His Majesty’s Indian 
forces wherever serving in so far as they were 
not subject to the Army Act or the Air Force 
Act; and for all persons employed or serving 
in or belonging to any naval forces raised by 
the Governor- General in Council, wherever 
serving, in so far as they were not subject to 
the Naval Discipline Act; and for repealing 
or altering any laws which for the time being 
were in force in any part of British India or 
applied to persons for whom the Indian Legis. 
lature had powers to make laws. This was 
radically different from the scheme ushered in 
by the Constitution Act. Broadly stated that 
scheme is that during the transition period 
the Indian Legislature may make laws for' 
the whole or any part of British India with 
respect only to any of the matters enumerated 
in the Federal and Concurrent Legislative 
Lists, ^d subject to this power, a Provincial 
Legislature may make laws for the Province 
or any part thereof with respect to any of the 
matters enumerated in the Concurrent and 
Provincial Legislative Lists The Indian Legis- 
lature has also power to make laws with res- 
ect to matters enumerated in the Provincial 
Legislative List except for a province or anv 
part thereof. 

A comparison of the two schemes of legis- 
lative powers set out in the Act of I 9 i 9 and 
the Constitution Act, makes it quite clear that 
after the commencement of Parts of the latter 
Act, it would have been extremely incon- 
venient, if not indeed altogether impossible 
to continue s. 65 of the former Act in force 
during the transition period subject only to 
modifications. The operation of that section 
was, therefore, altogether terminated with the 
greater part of the rest of the Act and its 

something new and en- 

tirely different. 

In some respects (e.g. with reference to 
repeal, amendment or modification of certain 
ty^s of Parliamentary legislation) the legis- ' 
lative powers of the Indian Legislature during ; 
he transition period are more extensive than ( 
they were prior to ist April 1937. Except with * 
regard to a province or any part thereof, they 1 

BtiU cover the whole field of legislation, but so ] 

lar as the Governors’ provinces are concerned ^ 
“ey are. except during an emergency. limited i 


i to legislation with respect to matters enumera- 

3 ted m the Federal and Concurrent Legislative 
1 Lists. 

i That the powers conferred by the Constitu- 
- tion Act on the Federal Legislature which 
3 were made exercisable by the Indian Legisla- 
ture by s. 316 were intended to be exercised 
b only after 1st April 1937, and that the expres- 

, Sion laws of the Indian Legislature” in the 

, latter part of that section meant laws that 
1 were to be enacted by the Indian Legislature 
i m future while functioning in lieu of the 
■ Federal Legislature, is clear on the language 
of the section itself but was made clearer stiU 
by bulaiman and Varadachariar JJ in the 
judgments dehvered by them in I9a0 P C b 
188 . Sulaiman J. there observed ■ 

w**® f ‘‘he powers .... shaU be exer. 

cisable, etc., obviously implies the exercise of such 

powers m the future. That has no reference to Acts 
passed previously in the exercise of powers that 
exited before the Act came into forc'l for they 
come Within the category ‘existing Indian law’. It 
IS obvious that the powers conferred by the provi 

IndtL^T exercisable by the 

Indian Legislature* unless the occasion arises after 

the Act has come into force. It follows that the first 

portion of S 316 necessarily and nnSstakabfv 

refers to the Acts which are to be passed thereafter^ 

The second portion begins with the words ‘and 

^ordingly. The significance of these words is that 

the second portion of S. 316 is consequential, that 

IS to say, is the result of the exercise of the powers 

conferred by the provisions of this Act. So that it 

again follows that this latter provision also must 

fu^i^rp^P Indian Legislature whichTn 

future come to be enacted by the Indian Lecislature 

sucrLegSafure*!” 

Varadachariar J. said : 

“But as contended by the’ learned Advocate. 
General of Madras, the expression ‘federal W 

onlv facie seem, on the wording of S. 316 

only to comprehend legislation passed by the Indian 
egislature after the Government of India Act of 
1935 came into operation and not earlier enactmLfe 
of the Central Legislature, like the Neffotiable 

m S. 316 suggests that the second part of the fira/- 

upon the^first and as^the 
firat part clearly refers to the transition period — 

between the introduction of provincial aiunn^m 

and the estabUshment of the Federation — it wo“d 

seem to follow that the expression 'laws o7 “he 

Indian Legislature in the second part refers to th« 

aws passed by the Indian Legisl^ure whUe fune 

--i ““1 

Could it be validly contended that Act is of 
1937 was passed by the Indian Legislature, 
while functioning as the Federal Legislature 
during the transition period because it was 
passed by one Chamber of that Legislature 
during the transition period ? The passing of 

t ® must mean its passing 

by both Chambers of the Legislature, if the 

^slature is composed of two Chambers. 

Ihis Act was not passed by the Legislative 

Assembly while functioning as a Chamber of 
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the Indian Legislature during the transition 
period. It was, therefore, not passed by the 
Indian Legislature w'hile functioning during 
the transition period. Section 38 (2) (b), Inter- 
pretation Act, 1889* w’as sought to be prayed 
in aid in support of the contention that the 
Bill passed by the Assembly in February 1937 
could be validly enacted into law by its being 
passed by the Council of State in April 1937 
and receiving the Governor-General’s assent 
thereafter. Section 38 (2) (b) runs as follows : 

“Where this Act or any Act passed after the 
commencement of this Act repeals any other enact- 
ment, then, unlcj^s the contrary intention appears, 
the repeal shall not affect the previous operation of 
any enactment so repealed or anything duly done or 
su0ered under any enactment so repealed." 

I doubt whether the expression “anything 
duly done” in the sub-section was meant to 
include a Bill passed by one Chamber of a 
Legislature and awaiting consideration by the 
the other. “Anything duly done” must mean 
some action taken and completed in pur- 
suance of the provisions of the repealed enact- 
ment. Assuming that the expression might 
properly include within its purview a Bill 
passed by one Chamber of a Legislature, I 
am unable to appreciate the argument that 
the sub-section somehow operates to invest 
the other Chamber which has not yet agreed 
to the Bill with power to function in respect 
of the Bill as if it was still governed by the 
repealed enactment or enables it to treat the 
Bill as if it had been passed by the first Cham- 
her in exercise of powers conferred by the 
repealing enactment which powers became 
exercisable only after the date on which the 
first Chamber had passed the Bill. If by 
virtue of S. 316, a Federal law means a law 
passed by the Indian Legislature while func- 
tioning as the Federal Legislature during the 
transition period, it must be passed by the 
Assembly while functioning as a Chamlir of 
the Federal Legislature during the transition 
period and must be agreed to by the Council 
of State, also while functioning as a Chamber 
of the Federal Legislature during the transition 
period, or vice versa. The repeal of the Act of 
1919 may, by virtue of S. 38 (2) (b), Interpreta-^ 
tion Act, have left unaffected a Bill passed by 
the Assembly, while functioning under S. 65 of 
that Act, but, in my view, the Council of State 
had as a consequence of the repeal lost the 
power to convert such a Bill into a Federal 
law by agreeing to it during the transition 
period. That Parliament could not by enact- 
ing Ss. 316 and 317, Constitution Act, have 
intended that a Federal law may be validly 
made by being passed by one Chamber of the 
Indian Legislature while functioning under 

• (52 & 63 Viot. 0. 63.) 


S. 65 of the Act of 1919 and by its being agreed 
to by the other Chamber while functioning as 
one of the Chambers of the Federal Legisla- 
ture during the transition period, is illustrated 
by the difficulties with which the Council of 
State found itself confronted when it was 
called upon to deal with this particular BiU. 

When the Legislative Assembly took the 
bill into consideration and passed it, it had 
power to make laws for all persons, for all 
Courts and for all places and things within 
British India. It passed the bill in a form in 
which it was perfectly legitimate for that 
Chamber to pass it intending that its provisions 
should have full force and effect in respect of 
all descriptions of property (including agri- 
cultural land). Before the Council of State 
could pass the Bill, both the Assembly and the 
Council of State had lost the power to legis- 
late with respect to succession to agricultural 
land. The Council of State could not take 
upon itself to decide what the Assembly would 
have wished to do in the circumstances. It 
would be a matter of conjecture whether the 
Assembly would have desired to pass the Bill 
if it was to be inoperative as regards agricul- 
tural land. If the Council had amended the 
Bill so as to exclude succession to agricultural 
land from its purview, the Assembly might 
have refused to agree to the amendment on 
the ground that it would defeat the main 
purpose of the Bill. If the Council were to 
pass the Bill without verbal amendment (the 
course which it actually adopted) the validity 
of the Bill might become open to serious 
question on the ground that the Council had 
not agreed to the Bill as passed by the Assem- 
bly inasmuch as by agreeing to the word 
“proiwty” in the Bill it could not mean and, 
therefore, did not mean, anything more than 
“proi:)erty, excluding agricultural land.” 

Not only had the Council of State on 6th 
April 1937, no power to convert by its agree- 
ment into a Federal law a Bill that had been 
passed by the Assembly while functioning 
under S. 65 of the Act of 1919 before the 
transition period, it had clearly no power at 
all to agree to the Hindu Women’s Rights to 
Property Bill as passed by the Assembly how- 
ever much it might have desired to do so, 
tnasmuch as its power to legislate under the 
Constitution Act did not include power to 
legislate with respect to succession to agricul- 
tural land — a matter which had been expressly 
and validly included by the Assembly within 
the purview of the Bill. The Council had not] 
the power to pass the Bill as it came before 
it; it could pass it only by adopting an amend- 
ment which would confine the operation of 
the Bill to “property, other than agricultural 
land,” in which case it would be neoessary for 
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the Bill to go back to the Assembly for secur- 
ing its agreement to the amendment. Parlia- 
ment could not be presumed to have intended 
to call upon either Chamber of the Legislature 
to solve such a conundrum. In my judgment, 
therefore, Act 18 of 1937 is not a valid piece of 
kgislation. It is not an “existing Indian law” 
inasmuch as it was not made before the com- 
mencement of part 3, Constitution Act; nor is 
it a Federal law inasmuch as it was not passed 
by the Legislative Assembly while function, 
ing as a Chamber of the Indian Legislature 
during the transition period and, therefore, 
cannot be treated as having been passed by 
the Indian Legislature while functioning as 
the Federal Legislature within the meaning 
of s. 316, Constitution Act. 

The second ground urged against the vali- 
dity of the Act was that it was not passed in 
accordance with the requirements of s. 63 of 
the Act of 1919, which is continued in force in 
Sch. 9 to the Constitution Act. This section 
lays down, as already stated, that a Bill shall 
not be deemed to have been passed by the 
Indian Legislature unless it has been agreed 
to by both Chambers, either without amend- 
ment or with such amendments only as may 
agreed to by both Chambers. It was argued 
that though the Council of State purported to 
agree to the Hindu Women’s Rights to Pro- 
perty Bill as passed by the Assembly without 
amendment, it must be deemed to have 
amended the Bill so as to confine the opera, 
tion of the word “property” used in the Bill 
to property, other than agricultural land,” 
inasmuch as by the date on which the Council 
passed the Bill, it had been deprived of power 
to legislate with respect to agricultural land. 
As the Bill was not returned to the Assembly 
with the request that the Assembly should 
agree so to confine the operation of the word 
property, it was not, so ran the argument, 
agreed to by both Chambers as required by 
s. 63, and thus could not become law by recei- 
ving the assent of the Governor-General. In 
my view this contention is untenable. On the 
of it the Council of State agreed to the 
iiiU as passed by the Assembly without amend- 

requirements of s. 63 were thus 
fulfilled. The Bill could not be returned to the 
A^embly to procure its agreement to any 
amendment as no amendment had in fact 
been made to the language of the Bill. Had 
the Council by an amendment expressly limit- 
ed the operation of “property” to “property 
other than agricultural land,” that, no doubt, 
would have necessitated reference back to the 
^embly. The Council, whatever its inten- 
tion with regard to which it would be unpro. 
stable, even if it were permissible, to speculate 
did not choose to make any actual amend- 


ment. There wa^, therefore, no occasion for 
the Bill to be returned to the Assembly. 

A further contention was advanced on be- 
half of the respondents on the construction of 
the Act. It was argued that assuming that 
the Act was validly enacted, it went beyond 
the powers of the Indian Legislature inasmuch 
as it purported to regulate succession to pro- 
perty including agricultural land and thus in- 
vaded the provincial legislative field (Entry 21 
of List 2). We were, therefore, asked to de- 
dare the whole Act invalid. In reply it was 
argued that the invalid part of the Act, 
namely, that relating to succession to agricul- 
tural land was severable from the valid part 
which could continue to operate effectively by 
itself.^ Alternatively it was argued that the 
word “property” in the Act should be construed 
as comprising only those categories of property 
with respect to which the Legislature which 
enacted the Act was competent to legislate ; 
that is to say, property other than agricultural 
land. This last was the view that found fav- 
our with the Court when dealing with the 
matter on reference by the Governor-General. 
It was there explained that when a Legisla. 
ture with limited and restricted powers makes 
use of a word of wide and general import 
like property”, the presumption must be that 
it uses it with reference to that kind of pro- 
perty with respect to which it is competent 
to legislate and to no other. Gwyer C. J 
observed ; 


Jature does not intend to exceed its jurisdiction (see 

Interpretation of 
Statutes (8th Edn.) p. 126) and there is ample autho- 

1 y for the proposition that general words in a 
statute are to be construed with reference to the 
powers of the Legislature which enacts it; (1941) 
■b. C. B. 1211 at p. 27.” ' ' 


20 Q. B. D. 129- at p. 134; (1883) 8 A. C. 
82^ at p. 98; (1897) 1 Q.B. 396^3 p. 399; (1904) 
1 Com. L. R. 91^^ and the well known case in 
(1891) A. C. 455* were relied upon. With the 
general rule so stated I am in respectful 
agreement. I also agree that the question of 
severability does not strictly arise In this case. 

case be asked to 
divide the Act into two parts— the part which 

the Legislature was competent and the part 

which it was incompetent to enact, inasmuchl 

a single word and is not divi- 
sible. What the Court is invited to declare is 
that on the true construction of the word 
property” as used in the Act no part of the 
Act was beyond the powers of the Legislature 
that enacted it. The difficulty in the way of 
the acceptance of this invitation is that the 

12. (1890) 25 Q.B. D. 129, Colquhoun v. Heddon 

13 . (1897) 1 Q. B. 396,jCoUmaa v. Mills. 

14. (1904) l^Com. L. R. 91, Emden v. Pedder. 
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Legislature that enacted the Act was the 
Assembly functioning under S. 65 of the Act of 
1919 and the Council functioning under S. 100 
(2), Constitution Act, read with Entry 7 of 
List 3 of sch. 7 thereto. The Assembly that 
passed the Bill had power to legislate with 
respect to property of all kinds and must be 
presumed to have intended to and did in fact 
legislate with respect to all descriptions of 
property. The Council that agreed to the Bill 
as passed by the Assembly had no power to 
legislate with respect to agricultural land. The 
Legislature that enacted the law was thus nei- 
ther the Indian Legislature functioning under 
S. 65 of the Act of 1919 and having power to 
legislate with respect to every kind of pro- 
perty, nor the Indian Legislature functioning 
as the Federal Legislature" during the transi- 
tion period under S. 316, Constitution Act, 
having no power to legislate with respect to 
agricultural land. It was a hybrid made up 
of one Chamber of the Indian Legislature 
functioning under s. 65 of the Act of 1919 and 
another Chamber of the Indian Legislature 
functioning as the Federal Legislature during 
the transition period under s. 316, Constitution 
Act. How are the legislative powers of such a 
Legislature to be determined? Did it have 
power to legislate with respect to all descrip- 
tions of property under s. 65 of the Act of 
1919 or had it power only to legislate with 
respect to property other than agricultural 
land under ss. 100 (2) and 316, Constitution 
Act, read with Entry 7 of List 3? I venture 
to think that the proper answer to these que- 
ries is that which I have already given, viz., 
that one Chamber of the Indian Legislature 
functioning under the Act of 1919 could not 
co-operate with the other Chamber of the 
Indian Legislature functioning under S. 816, 
Constitution Act, to make valid laws. There 
is, therefore, no room in this cose for the ap- 
plication of the rule laid down by the Judicial 
'Committee in 1891 A, c. 455.^ 

It was faintly suggested that Act 11 of 1938 
being a validly enacted law, its effect was to 
confirm Act 18 of 1937 and to cure whatever 
defects the latter Act might have suffered 
from. The Act of 1938 is only an amending 
enactment. If the Act of 1937 was not validly 
enacted, it could not be validated by implica- 
tion by the mere enactment of an amending 
Act. It is true that any provision in the Act 
of 1938 which standing by itself might amount 
to a complete and effective piece of legisla- 
tion, would be operative proprio vigor e sub- 
ject to the application of the rule in 1891 a. c. 
455^ SO far as the construction of the word 
"property” is concerned; but, lam not aware of 
any doctrine of law or rule of construction by 
the application of w'hioh the Act of 1938 could 
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be held by implication to validate the enact- 
ment of the Act of 1937. 

On all other matters I am in agreement 
with the judgment just delivered by my bro- 
ther Varadachariar. My regret at my inabi- 
lity to concur in the views expressed by my 
Lord and my learned brother on the question 
of the validity of Act 18 of 1937 is all the 
keener as I am in complete sympathy with 
the object which that Act was designed to 
achieve. I share my Lord’s regret that the 
Legislature has not so far chosen to put the 
matter beyond the possibility of doubt by ap- 
propriate validating legislation and I venture 
to express the hope that that course might yet 
be adopted not only with reference to Act 18 
of 1937, but also with regard to any other 
measure or measures the validity of which 
might be open to doubt on similar grounds. 

By the Court — (14th December 1944), 
— Adjourn delivery of the final directions of 
the Court to l8th December 1944. 


By the Court — (18th December 1944), 
— This appeal having been set down today 
for final directions, the Court makes the 
following 

Order. — On the case put forward on behalf 
of the plaintiff before the Courts in Madras 
the estate left by Arunachala cannot, in our 
judgment, be regarded as his ‘separate pro- 
perty’ within the meaning of S. 3 (l), Hindu 
Women’s Rights to Property Act (Act 18 of 
1937). On our interpretation of that provi- 
sion, the plaintiff will be entitled to a half- 
share (subject to the limitations mentioned 
in the decree of the High Court os to immov- 
able property) only in so much of his pro- 
perties as may be found to have been his 
‘separate property’ in the narrow sense, that 
is property in respect of which the son would 
not have been entitled to claim coparcenary 
rights but only a right of inheritance on the 
father’s death if he had survived the father. 
Whether there are such properties and what 
they are will have to be determined before 
the final decree is passed. This limited claim 
could not have been made or dealt wnth on* 
the view taken by the plaintiff’s advisers and 
the Courts in Madras as to the scope of S. 3 
(l) of Act 18 of 1937 but that cannot deprive 
the plaintiff of what she may be found en- 
titled to in the view that we have taken as 
to the scope of that section. No question of 
putting the plaintiff* on terms arises because 
we are still at the stage of the preliminary 
decree and as to costs, we are directing the 
costs of all parties to come out of the estate. 

Another question also arises out of oni 
decision. So far as Arunachala’s estate may 
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be held not to have been his separate i^ro- 
perty, it may be necessary to decide whether 
the^ plaintitf has any and what claim to 
maintenance. We express no opinion as to her 
right but as this action has been treated as an 
administration action, it may give rise to 
difficulties in the future if the matter is not 
dealt with now. As this question is bound 
up with the question as to the nature of the 
property, it will be convenient to have both 
the questions tried and determined before the 
final decree. 


A. I, R. (32) 1945 Federal Court 47 

(From Lahore : ('44^) 31 A, I. B, 
1944 Lah. 240,) 

4th May 1945 

Spens C. J., Varadachariar 
AND Zafrulla Khan JJ. 
Secretarij of State — Appellant 

V. 

7. M. Lall — Bespondent, 

Civil Appeal No. 12 of 1944. 


The result is that subject to the provisions 
hereinbelow made, the appeal is dismissed and 
the cross-objections are allowed. The case is 
remitted to the High Court at Madras with a 
declaration that (i) in place of cl. (a) in the 
decree of the High Court a provision to the 
following effect shall be substituted, namely 
that out of the estate of the deceased 
EM. AE. AR. EM. Arunachalam Chettiar 
comprising the properties described in the 
plaint Schs. A to D thereto annexed and fur- 
ther amplified by the Eeceiver'a report No. 35 i 
and other further reports of the Receivers 
appointed in the suit, the plaintiff is entitled 
to a partition of, and a half-share in such of 
the aforesaid properties as may be found to 
have been separate property of Arunachala in 
the sense explained in the judgment but ex- 
eluding agricultural land situate in British 
. India and immovable properties situate out- 
side British India, (ii) that corresponding and 
consequential Variations be made in els. (b) 
and (d) of the decree of the High Court to 
show that the shares of defendants i and 2 
are reduced to a quarter each only in res- 
pect of those properties in which the plain- 
tiff is found entitled to a share and that 
in respect of other properties defendants i 
and 2 are entitled to a half-share each, and 
(iii) that the High Court will direct the 
trial and determination by the Court of first 
instance of (a) any claim for maintenance 
that may be put forward by the plaintiff and 
(b) any case that may be put forward by the 
plaintiff as to any of the items of property 
referred to in cl. (i) supra being ‘separate 
property* of the deceased, so as to entitle the 
plaintiff to a share therein. In the circum- 
stances of the case, we direct that the costs of 
all parties in this Court shall be paid out of 
the estate. Leave to appeal to His Majesty 
in Council granted. 

Appeal dismissed. 


'^vvciiiiiicnc OI maia Act (1935), S. 205 

Certificate under--Form of (Per Spens C. J., and 
Zafrulla Khan J.). 

No particular form of certificate is required under 
b. 205. A note added by the High Court to their 
judgment to the effect that as several substantial 
questions of law as to the interpretation of the Gov- 
ernment of India Act were involved in the case and 
accordingly certifying that the case was a fit one for 
appeal to the Federal Court is a valid certificate 
under S. 205. [p 49 q i, 2] 

(b) Government of India Act (1935), Ss. 240(2). 
244 and 321 — Secretary of State can dismiss 
member of Indian Civil Service. 

Section 244(1) empowers the Secretary of State to 
make appointments to the Indian Civil Service and by 
virtue of S. 321 appointments made before the com- 
mencement of part 3 of the Act of 1935 under the 
Government of India Act, 1919 would be deemed to 
have been ncade under the Act of 1935 and therefore 
would be subject to the same incidents. Section 240 
(2) clearly implies that the authority who has been 
given the statutory power of appointment has the 
power to dismiss. This result can also be obtained 
from the implication which would arise from the 
general common law rule, that a power to appoint 
carries with it, in the absence of any other provision, 
a power to dismiss. The Secretary of State there- 
fore has power to dismiss not only those members of 
Indian Civil Service who were appointed by him but 
also those who were appointed prior to the com- 
m^en^cement of part 3 of the 1935 Act under Act of 

[P 54 C 1] 

(c) Master and servant — Secretary of State 
can exercise power of dismissal on behalf of 
Crown (Per Spens C. J,, and Zafrulla Khan J.). 

The executive powers of the Crown can (unless bv 
statute or law otherwise provided) be exercised by or 
through the Minister responsible to Parliament for 
the exercise of those powers. There is no distinction 
With regard to the exercise of the executive functions 

Tniit English law and in British 

India. The Secretary of State for India must be re- 
garded as a Minister with the CQnstitutional right to 
on behalf of ffis Majesty in exercise of the right 
of the Crown to dismiss its servants* [P 54 c 2] 

« . __ ^ Act (1919), S 96B 

Civil Services (Classification and Controi) Rules, 

R. 55 -- Non-compliance with — Effect of (Per 
Spens C. J ,, and Zafrulla K.han iT.]. 

Failure to comply with B. 55 when dismissing a 
servant does not give the dismissed servant anv 

A.i.jt. lyd/ B. C. 31, Eel. on. [p 54 c 2] 

(e) Master and servant — Power of Crown to 
dismiss Its servants at will—Limitations on im- 
posed by agreement _ Dismissal in breach of 
agreement ii gives cause of action (Per Svens 
C. J and Zafrulla Khan J.), ^ 
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Any limitation or qualification on the power of the 
Crown to dismiss its servants at will, attempted to 
be imposed by contract or agreement between some 
authority purporting to contract on behalf of the 
Crown and that servant is not legally enforceable 
and will give to the servant no cause of action if in 
fact be be dismissed in breach of any such agree- 
ment. [ 1 > 56 C 1] 

(f) Government of India Act (1935), S. 240 (3), 
— Proviso (b) — Proviso (b) excludes Court’s juris- 
diction in determination of reasonable practica- 
bility of giving opportunity to show cause (Per 
Spens C. J., and Zafrulla Khan J.). 

Section 240 (3), proviso (b) excludes the jurisdiction 
of the Court in the determination of the reasonable 
practicability of giving an opportunity to show cause. 
There the decif-ion is clearly a matter for the autho- 
rity empowered to dismiss. [P 57 C 1] 

* (g) Government of India Act (1935), S.240 (3) 
— Meaning of (Per Spens C.J., and Zafrulla Khan 
J.; Varadachariar J., dissenting). 

Per Spens C. J., and Zafrulla Khan J. — The 
words “against the action proposed to be taken 
in regard to him” in S. 240 (3) require that there 
should bo a definite proposal by some authority 
cither to dismiss a civil servant or to reduce him 
in rank or alternatively to dismiss or reduce him in 
rank as and when final action may be determined 
upon. Section 240 (3) requires that as and when an 
authority is definitely proposing to dismiss or to re- 
duce in rank a member of the civil service he shall 
be so told and he shall be given an opportunity of 
putting his case against the proposed action and as 
that opportunity has to be a reasonable opportunity, 
the section requires not only notification of the action 
proposed but of the grounds on which the authority 
is proposing that the action should be taken and 
that the person concerned must then be given rea- 
sonable time to make his representations against the 
proposed action and the grounds on which it is pro- 
posed to be taken. In some cases it may bo suQicient 
to indicate the charges, the evidence on which those 
charges are put forward and to make it clear that 
unless the person can on that information show good 
cause against being dismissed or reduced if all or any 
of the charges are proved, dismissal or reduction in 
rank will follow. Each case will have to turn on its 
own facts. In all cases where there is an inquiry and 
as a result thereof some authority definitely proposes 
dismissal or reduction in rank, the person con- 
cerned must be told in full, or adequately summaris- 
ed form, the results of that inquiry, and the findings 
of the inquiring officer and be given an opportunity 
of showing cause with that information why ho 
should not suffer the proposed dismissal or reduction 
of rank. [A notice contained in the charge-sheet that 
possibly dismissal might be decided upon was held 
not to be adequate compliance with 8.240(3)] : Case 
law discussed. [P 58 C 1, 2; P 69 C 1] 

Per Varadachariar J. — Rule 65, Civil Service 
(Classification and Control) Rules, framed under 
8. 96B. Government of India Act, 1919, cannot bo 
said to bo inconsistent with 8.240(8) of Act of 1935 
and is therefore still in force by reason of 8. 276 of 
Act of 1935. The requirements of 8. 240 (3) demand 
nothing beyond what is required (or compliance with 
the provisions of R.55. What is required under R. 65 
is that the charges should bo communicated to the 
person charged, with a statement of the allegations on 
which each charge is based and of any other circum- 
stances which it is proposed to take into considera- 
tion in passing orders on thocase. Theofficerebarged 
can put in a written statement of his defence, ask 
for an oral inquiry if ho so desires and also ask to 
be heard in person. The inquiring officer is expected 


to make a record of the evidence and to state his 
findings and the grounds thereof. Rule 55 does not 
contemplate the officer charged being given a copy 
of the finding of the inquiry officer and permitted to 
canvass its correctness. The steps provided for in 

R. 55 will be equally necessary under S. 240 (3); for 
the officer concerned cannot be held to have had a 
reasonable opportunity unless he had been informed 
of the charges against him and had been allowed to 
put forward his defence and to take part in the in- 
quiry. But there is nothing in the language of 

S. 240 (3) to indicate that anything more or any- 

thing different was contemplated or to suggest that 
a further opportunity was to be given after the in- 
quiry had been completed in the presence of the 
officer charged and the inquiring officer had made 
his report. [P 61 C 1,2; P 62 C 1] 

(h) Government of India Act (1935), S. 240 (3) 
— Breach of, gives rise to cause of action in 
Court of law — Court can determine whether op- 
portunity to show cause was reasonable or not 
— Proper remedy for breach of S. 240 (3) indica- 
ted (Per Spens C. J., and Zafrulla Khan J.). 

Breach of statutory obligations imposed by 8. 240 
(3) will give to the person adversely affected a cause 
of action in a Court of law and the Court can deter- 
mine whether or not the opportunity to show cause 
has or has not been reasonable. The proper remedy 
of the dismissed member of the Indian Civil Service 
is damages for wrongful dismissal for breach of the 
statutory obligations imposed by 8. 240 (3). He will 
not be entitled to a declaration that he has never 
been dismissed or that he is still a member of the 
civil service : (’42) 29 A.I.R. 1942 F. C. 3, lief. 

[P 59 C 1] 

(i) Civil P. C. (1908), O. 6, R. 17 _ Claim for 
breach of S. 240 (3), Government of India Act, 
in High Court — Neither High Court nor plaintiff 
considering damages to be proper remedy — 
Leave to claim damages by amending plaint 
held should be given even at appellate stage in 
Federal Court (Per Spens C. J., and Zafrulla 
Khan J.), 

A dismissed member of the Indian Civil Service 
brought a suit for a declaration that he had never 
been dismissed or that he still remained a member 
of the Service ns 8. 240 (3), Government of India 
Act, bad not been complied with. Neither the High 
Court which tried the suit nor the plaintiff in view of 
the Federal Court's decision in 1941 F.C.B. 37 con- 
sidered that the proper remedy of the plaintiff was 
damages for wrongful dismissal in breach of statu- 
tory obligations imposed by 8. 240 (3), Government 
of India Act. In the appeal before the Federal Court: 

Held that in the exceptional circumstances leave 
should be given to the plaintiff to amend the plaint 
and claim damages for wrongful dismissal even at 
the appellate stage. [P 69 C 2] 

C, p. c. 

(’44) Chitaley, 0. 6 R. 17, N. 13 Pt. 5; N. 9 Pt. 3. 

(’41) Mulla.Pnge 600 Pt,(s);Page 601, Note “Any 
.... proceedings.” 

(i) Government of India Act (1935), S. 240(1) — 
Opening words “except as expressly provided 
by this Act” in S. 240 (1) — Scope and effect of 
(Per Spens C. J., nnd Zafrulla Khan J.). 

The opening words “except as expressly provided 
by this Act” in 8. 240 (1) include a limitation or 
qualification on what follows in 8. 240 (1) by provi- 
sions found later on in the same section and also by 
provisions found elsewhere in the Act outside 8, 240 
itself. [P 67 C 1] 

(k) Government of India Act (1935), S.247 and 
Hr. 50 and 52, Civil Service (Classification and 
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Control) Rules, framed under S. 96B, Govern- 
ment of India Act, 1919 _ Member of all India 
Service serving in province — Provincial Gov- 
ernment can initiate inquiry into conduct of 
member (Per Varadacliariar J.), 

Even members of an all India Service are, when 
they serve in a province, subject to the authority 
pd the rule-making power of the Governor, except 
m so far as rules made by the Secretary of State 
provide otherwise. The Provincial Government has 
authority to initiate inquiry into the conduct of a 
member of an all India Service serving in the pro- 
vince. [-p 02 c 2] 

(l) Government of India Act (1935), S. 240 — 

Inquiry into conduct of member of Civil Service 

IS primarily for decision of executive (Per Farada- 
chariar J.). 

The matter of inquiry into the conduct of amem- 
wr of the Indian Civil Service is one primarily for 
tbe decision of the executive authority. [P 62 C 2] 

(m) Government of India Act (1935), S. 240 — 

mquiry into conduct of member of Civil Service- 
Power of Court to examine conclusions reached 

by inquiring officer or responsible authorities 

Limitations on (Per Varadachariar J.). 

Where an inquiry is held into the conduct of a 

Indian Civil Service the Court has 
no right to examine the correctness of the inferences 
conclusions reached by the inquiring officer 

or by the responsible authorities. Any opinion that 

the Court may form on these points or on the ap- 
propriateness of the punishment meted out to the 

allowed to influence the considera- 
^ examination by the 

Sordpd ® adequacy of the opportunity 

aflorded to the officer charged. [P gg q 

instructed 
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appeal to the Federal Court. Hence this ap- 
peal. It was suggested by Mr. Lall that the 
above certificate was not in proi>er form to 
comply with s. 205, Constitution Act, 1935 . We 
were wholly unable to accept any such con- 
tention. The intention of the learned Judges 
is quite plain. No particular form of certifi- 
cate is required. 

The material facts can be summarised as 
mllows: Mr. Lall was appointed to the Indian 
Civil Service in the year 1922 , and on 1st Sep. 
tember in that year entered into a covenant 
with the Secretary of State in Council. The 
covenant^ recited that the Secretary of State 
in Council had appointed Mr. Lall 

‘'to serve His Majesty as a member of the Civil 
bervice of India. . . . such service to continue during 
the pleasure of His Majesty, His Heirs and Succes- 

signified under the hand of the Secretary 
of State for India. . . ^ 


Spens C. J. and Zafralla Khan J. 

Spens C- J. — This is an appeal by the 
Secretary of State for India in a suit instituted 
by the respondent. Mr. I. M. Lall who was a 
semor member of the Indian Civil Service in 
the year 1940. when the Secretary of State for 
India purported to remove him from the ser- 
vice. Mr. Lall’s suit was originally commenc- 
ed, in the Court of the Sub- Judge. First Class, 
^ahore. It was later transferred to the High 
^urt for hearing and was finally heard by a 

Court (Abdul 

Eashid a^ Earn LaU JJ.). On 27th March 
1944 the High Court made a decree in Mr 
^aU s favour declaring that the order made 

removal of Mr. LaU 
frorn the Indian Civil Service with effect from 

4th June 1940, was wrongful, void. iUegal and 

was stiU a 

UmT the Indian Civil Service. At the 

learned Judges made this order they 

substantial questions of law as to the inter. 
1935 *wp Government of India Act. 

la^nnl f involved in the case, and they 
accordingly certified that it was a fit case for 


• ^r. LaU was stationed 

m Hoshmrpur. While there, he enlisted one 
bundar Das, a nephew of his wife, in the sub- 
ordinate staff of one of the Courts under his 
control. Shortly thereafter Mr. Lall took 
over charge as District and Sessions Judge at 
Multan In June 1935. two applications were 
received fi*om Sundar Das for the transfer of 
undar Das to Multan. In August 1935, Mr. 
Lall appointed Sundar Das as Ahlmad to one 
of the bub. Judges under him, in an officiating 
arrangen^nt In April 1936, Mr. LaU went on 
leave to England and whilst he was on leave 
bundar Das was reverted to unemployment. 
On 22nd October 1936. Mr. Lall resumed 
charge as District and Sessions Judge. Multan 
and on 29th October 1936. Mr. LaU signed a 
proposal for Sundar Das to be appointed 
^mad at the Sub. Judge’s Court. Leiah. On 
23rd December 1936. Mr. LaU approved a 
further proposal put up by the Clerk of his 
Court for the confirmation of Sundar Das in 
place of an official who had retired. This order 
would have had the effect of promoting Sundar 
Das owr the heads of a number of subordi. 
nate officials senior to him. Several of the 
persons affected took steps to petition against 
this order. Subsequently, on or before 20th 
March 1937. the Clerk of Court put up to Mr 
LaU a note explaining that a mistake had 
teen m^e and that the vacancy in which 
bundar Das had been appointed actuaUy did 
not exist and suggested the canceUation of 
the order of 23rd December 1936. On 
March 1937, Mr. Lall canceUed his order of 
23rd December 1936, but simultaneously con. 
farmed a series of proposals including the con- 

candidate. 

Early in April 1937, Mr. LaU was transferred 
to be employed in the North-West Frontier 
Province. Before going however he passed a 
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number of orders affecting some of the junior 
; officials who had protested against the order 

j of 23rd December 1936. By an order of 4th 

, March 1937, he directed the posting of one of 

j them to Alipore, alleged to be a particularly 

unpleasant station. By one of the orders 
made on 22nd March 1937, he confirmed a 
' proposal by the Clerk of Court to transfer 

two other of such persons, from headquarters 
at Multan to Muzaffargarh and Khanewal as 
a disciplinary measure. By another order he 
reduced one of these one place in seniority 
and before he left Multan he recorded adverse 
remarks in the service books of four of the 
persons who had protested. 

In September 1937, whilst Mr. Lall was 
serving in the North-West Frontier Province, 
he received a letter from the Judicial Com- 
missioner, enclosing a letter, dated 2nd Sep- 
tember 1937, from the Chief Secretary to 
N.-W.F,P. Government, informing the . Judi- 
cial Commissioner, that the Punjab Govern- 
ment had decided to hold a departmental 
enquiry under R. 55 of the Civil Services 
(Classification, Control and Appeal) Rules in- 
to the conduct of Mr. Lall whilst stationed at 
Multan during 1935-36, and that eight charges 
bad been framed against Mr. Lall of which 
copies were enclosed. The letter proceeded to 
ask that steps should be taken to serve the 
charges on Mr. Lall and that Mr. Lall should 
be asked to furnish within a reasonable time 
a written statement of his defence and to 
state whether he wished to be heard in person 
or not. The eight charges enclosed were divi- 
ded into two categories. The first category 
alleged improper favouritism or nepotism in 
connection with Mr. Lall’s dealings with Sun- 
dar Das, the second alleged improper victimi- 
zation of certain of the junior officials who 
had protested against the attempted promo- 
tion of Sundar Das by the order of December 
1936. At the end of each charge was indicated 
the witnesses or documents whereby it was 
proposed to attempt to prove the charge. 
Interposed between the last charge (that deal- 
ing with the adverse entries in the service 
books) and the indication of the evidence by 
which that charge was proposed to be proved, 
there were two paragraphs to the following 
effect : m 

“That the above facts and bis failure to offer any 
sufficient explanation up to the present are sufficient 
to prove that ho bad abused bis position as an offi- 
cer entrusted with the power of appointment on be- 
half of the Crown to show favour to a relation of his 
to the detriment of other officials serving under him, 
in contravention both of the recognised principles 
governing the conduct of Government servants as 
well as of the express orders of Government, and 
that bo further abused his position as an officer en- 
trusted with powers of discipline over other officers 
of the Grown to persecute various persona who 
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sought to protect their own interests in a legitimate 
manner. 

That be should show cause why he should not be 
dismissed, removed or reduced or subjected to such 
other disciplinary action as the competent authority 
may think fit to enforce for breach of Government 
rules and conduct unbecoming to a member of the 
Indian Civil Service.” 

After obtaining copies of the documents re- 
ferred to Mr. Lall in due course, namely, on 
9th January 1988, put in his written statement 
in answer to the charges. At the same time 
he asked for certain other documents and 
stated : 

“I wish to be heard in person. My position in this 
matter is that there is no necessity of an oral 
enquiry. All my orders are in writing. The materials 
sought to be used against me are also in writing. On 
these materials the Government can give their 
decision.” 

Shortly thereafter, Mr. J. D. Anderson, 
Commissioner. Rawalpindi Division, was ap- 
pointed to hold the departmental enquiry and 
on loth June 1938, Mr. Anderson examined 
Mr. Lall on the eight charges, which examina- 
tion Mr. Anderson reduced into writing on 
11th June 1938. In that statement Mr. Lall 
dealt with each charge at considerable length. 
Having recorded Mr. Lairs statement, Mr. 
Anderson considered it necessary to record a 
statement by Lala Ghaman Lai, the Clerk of 
Court in Mr. Lall's Sessions Court at Multan. 
Lala Chaman Lai was duly examined in the 
presence of Mr. Lall who was permitted to 
ask whatever questions he desired and his 
statement was recorded on 30th July 1938. 
Mr. Anderson did not examine any other wit- 
nesses, nor did Mr. Lall apply for leave to 
examine any other witnesses. On 9th August 
1938, Mr. Anderson made his report. Mr. ^ 
Anderson pointed out that Mr. Lall pleaded 
guilty to the first two charges dealing with 
the enlistment and transfer to Multan of Sun- 
dar Das and to the signing of the order of 
23rd December 1936. The remaining charges, 
Mr. Anderson found, on the evidence before 
him, were unproven. He went on however to 
indicate that he had not been able to make a 
full enquiry and that a longer investigation 
including a fortnight at Multan was desirable 
before coming to final conclusions. He indi- 
cated the desirability of numbers of other 
documents being examined in order to com- 
pare what Mr. Lall ha4 done in other cases 
with what he had done in the oases which 
were the subject-matter of the charges. He 
finally suggested three courses to (government: 
(l) that orders should be passed on those 
charges only to which Mr. Lall had pleaded 
guilty, leaving the question of his guilt on 
the other charges undecided; (2) to hold that 
as the Clerk of (3ourt was clearly not speak- 
ing the whole truth Mr. Lall's word should be 
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accepted and the last six charges should be 
taken as breaking down for lack of proof; and 
(3) that anything Mr. Anderson had done 
should be regarded as a preliminary enquiry 
only and that some other officer should be 
appointed to make a complete investigation. 
Mr. Anderson proceeded to express his view 
that the third was the proper course. He 
moreover indicated, in the concluding para- 
graphs of his report, the further documents 
and matters which he would wish to look into 
before coming to final conclusions. 

The ^Government did not disclose Mr. An. 
derson s report to Mr. Lall but proceeded to 
adopt Mr. Anderson’s third suggestion and 
appointed Mr. F. L. Brayne (Commissioner. 
Bural Reconstruction. Punjab) to complete 
Mr. Anderson's preliminary enquiry On I4th 
November 1938, Mr. LaU was informed by a 
letter from the Chief Secretary to Govern- 
mei^, Punjab, that Mr. Anderson had been 
imable to complete the enquiry against him 
and that its completion had been entrusted to 
Mr. Brayne. On I7th November 1938, Mr. 
Brayne wrote to Mr. Lall giving him the 
same information and informing him that the 
enquiry would have to be completed or at 
least part of it in Multan, and asking Mr. Lall 
to let him know the earliest date on which he 
could meet Mr. Brayne there. Mr, Brayne 
concluded by saying that he did not expect 
that it would take more than at most one or 
two days. Mr. Lall immediately took up the 
position that he did not understand what was 
happening, that he understood Mr. Anderson 
had completed the enquiry, and asked the 
Chief becretary that he might be supplied 
with a copy of the report of Mr. Anderson or 
at least the portion of it in which it was said 
that his enquiry was incomplete and that he 
might be given a copy of the order of the 
Punjab Government on the report. The Gov 
ernment refused to give Mr, Lall any further 
information on the position. Mr. Lall had 
meantime returned from duty in the North- 
West Frontier Province and had been posted 
^ Additional District and Sessions Judge 

Cyallpur, and had to undertake a tour arranged 

before his return. He accordingly asked by a 
etter addressed to Mr. Brayne on 24th Nov- 
ember 1938 , that he might, not be called to 
Mte^ the enquiry until after Christmas. 

r. Brayne replied that his engagements pre- 
vented him dealing with the enquiry during 
e first half of January and suggested that 
Mr. Lall should meet him at Multan on the 
morning of Saturday, 10 th December, and 
expressed the view that he could finish every- 
thing before the mail train left on Sunday - 
afternoon for Lahore. He subsequently by 
letter and telegram asked Mr. Lall to meet 


him on the 9th instead of on the loth as he 
desired to catch the mail train to Lahore on 
Saturday, the lOth. 

Meantime by a letter of 29th November 
1938, Mr. Brayne informed him that at Multan 
he proposed to examine various other docu- 
ments and purported to indicate the classes 
of documents which he proposed to examine 
at Multan and the reasons why he was pro- 
posing to examine them. To any one who 
had read Mr. Anderson’s report this letter of 
Mr. Brayne would clearly have indicated what 
Mr. Brayne was proposing to do and why 
Mr. Lall had however been refused a sight of 
Mr. Anderson's report. Whilst before us it 
was submitted on behalf of the appellant that 
this letter^ adequately apprised Mr. Lall of 
what was in Mr. Brayne’s mind, Mr. Lall at 
the time took up the position, and has since 
maintained, that it only added to his confused 
state of mind. On 9th December 1938, Mr. Lall 
met Mr. Brayne at Multan. Certain of those 
further documents which had been collected 
were shown to Mr, Lall, but Mr. Lall insisted 
that he did not understand his position and 
that he considered that Mr. Anderson’s en. 
quiry had been completed, and he asked for 
adequate time to understand his position In 
these circumstances the interview was a short 
one and it was arranged that Mr. Lall should 
put his representations in writing as regards 
the procedure by 19 th December and that 
there should be a further meeting on 20 th 
December at Lahore and meantime copies of 
the relevant parts of the new documents should 

Accordingly, on 11 th December 
1938 Mr. Brayne sent to Mr. Lall a large 
number of copies of the relevant parts of the 
new papers and in addition a list of 42 
character rolls in which entries had been made 
by Mr. Lall in 1936 or 1937. Mr. Lall was 

informed that if he wished to see the originals 

on the 20 th, he could do so if he gave suffici- 
ent notice: 

On 15th December, Mr. LaU acknowledged 
receipt of the documents and asked for certain 
other documents to be produced at the meet- 
ing of the 20th. On lath December, Mr. LaU 
duly enclosed to Mr. Brayne his submissions 
in writing m regard to Mr. Brayne's enquiry. 

In his submission Mr. LaU again made it 
abundantly clear that he did not understand 

what was happening; that he did not under- 

stand what the further documents were for or 
how or m respect of what charges they were 
relevant, and that none of them were men 
tinned in the charge sheet. In these circum. 
stances Mr. LaU again met Mr. Brayne at 
Lahore on the 20 th. This interview admittedly 
lasted a considerable time, and according to 
Mr. Brayne’s note made at the time and 
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subsequently explicitly confirmed in his evi- 
dence given later at the hearing of the case 
in the High Court, Mr. Brayne explained the 
relevancy of the new documents to Mr. Lall 
and the reasons for which he was looking at 
them. Mr. Lall persisted that unless he was 
given a copy of Mr. Anderson’s report and the 
Government orders thereon, he was not being 
given adequate opportunity of defending him- 
self as provided by r. 55. He asked for certain 
other documents and according to Mr. Brayne 
he then addressed him about the case. He was 
further permitted to put in a further memo- 
randum on the case by 26th December. On 26th 
December Mr. Lall forwarded to Mr. Brayne 
this further memorandum. Neither the original 
nor a copy of this document has been pro- 
duced in the course of the proceedings. On 
30th December the parties again met but this 
written document, having been sent to Mr. 
Brayne in camp, had not reached him. Mr. 
Lall expressed the desire to address AlV. Brayne 
again personally after he had read Mr. Lall’s 
written representations and 2Dd January was 
fixed for this purpose. Accordingly on 2nd 
January 1939, Mr. Brayne saw Mr. Lall again, 
and according to Mr. Brayne, Mr. Lall com- 
pleted all that he desired to say to him on the 
case. On 24th January 1939, Mr. Brayne made 
his report. 

In his report Mr. Brayne was not content 
with merely accepting Mr. Lall’s plea of guilty 
to the charges of nepotism, but went into the 
details and surrounding circumstances at great 
length and found that the nepotism was 
“complete and deliberate.” As regards the 
charges of vindictiveness, Mr. Brayne again 
went into all the details and the surrounding 
circumstances and found that these charges 
were all fully proved. This report was sent 
on 2l3t June 1939, to the Federal Public Ser- 
vice Commission, together with some finding 
and recommendations of the Punjab Govern- 
ment thereon, for their consideration, and by 
a letter, dated 8lst August 1939, from the 
Secretary of the Federal Public Service Com- 
mission to the Secretary to the Government 
of India, Home Department, the Commission 
expressed their concurrence in the views of 
the Punjab Government that Mr. Lall was 
unfit to be retained in the Indian Civil Service 
and recommended that he be removed from 
service under Art. 853 of the Civil Service 
Regulations, but that in view of his seventeen 
years’ service he should be granted the full 
compassionate allowance permissible under 
that article. 

From this it is clear that by Slst August 
1939, there were definite proposals or recom- 
mendations of the Punjab Government, con- 
curred in by the Federal Public Service Com- 


mission, that Mr. Lall should be removed 
from the service on the grounds and for the 
reasons set out in Mr. Brayne’s report. In 
the Gazette of lOth August 1940, there ap- 
peared a notification, over the signature of 
the Chief Secretary, Punjab Government, to 
the effect that 

“His Majesty’s Secretary of State for India has 
directed the removal of Mr. I. M. Lall from the 
Indian Civil Service with effect from 4th June 1940.** 

By letter dated loth August 1940, Mr, Lall 
was informed by the Punjab Government of 
his removal and was given a copy of the 
letter of 3lst August 1939, above referred to, 
from the Federal Public Service Commission. 
Meantime after the date of Mr. Brayne’s re- 
port Mr. Lall remained energetic in his at- 
tempts to secure copies of the reports of Mr. 
Anderson and Mr. Brayne and therewith to 
make personal representations to the authori- 
ties. In June 1939, in particular, he pressed 
for an interview with His Excellency the 
Governor of the Punjab and on I6th June 
repeated his request for copies of the report. 
This interview was not granted on the ground 
mainly that his case had passed to higher 
authority. Whereupon on 23rd June 1939, 
Mr. Lall requested that if the authority to 
decide his case were the Secretary of State, 
he might be permitted to place his side of the 
case before the Secretary of State in person 
and tliat he might be granted facilities for that 
purpose. On 26 th June 1939, he was told that 
if he had representations to make they could 
be addressed to the Governor-General in the 
form of a memorial under the riiles relating 
to the submission of memorials. In the spring 
of 1940, Mr. Lall proceeded to London where 
he appears to have tried to make representa- 
tions in person at the India Ofi&ce. What- 
ever representations were made it is clear that 
at no time before his removal from the ser- 
vice was Mr. Lall allowed to see the reports 
of either Mr. Anderson or Mr. Brayne, nor 
was he informed that either the Punjab Gov- 
ernment or the Federal Public Service Com- 
mission or the Government of India or the 
Secretary of State were definitely proposing 
on the basis of those reports to remove him 
from the service. He had received the gene- 
ral invitation to show cause against possible 
dismissal (amongst other possible punish, 
ments) included at the end of the charges 
originally served on him. But no opportunity 
to show cause against dismissal was given to 
him, after dismissal bad passed from being a 
possible punishment to the punishment pro- 
posed and recommended. At no time was he 
given an opportunity, before dismissal, of 
making representations against the accuracy 
of facts found by Mr. Anderson or Mr, Brayne 
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in their reports or against the adverse deduc- 
tions drawn against him. particularly by Mr. 
Brayne. After Mr, Lall had been notified of 
his removal, he proceeded to enquire as to 
the authority under which the Secretary of 
State had purported to order his removal. In a 
letter from the Department of the Chief 
Secretary to the Punjab Government, he was 
informed on I9th March 1941, that the Secre- 
tary of State had not disclosed the authority 
under which he was acting, but the attention 
of Mr. Lall was drawn to R. 50 of the Civil 
Services (Cla-ssification, Control and Appeal) 
Eules read in conjunction with sub-s. ( 2 ) of 
S. 240, Government of India Act. Mr. LaU 
was not satisfied with this reply and made en- 
quiries of the Secretary of State himself. By 
letter dated 6 th October I94i, Mr. Lall was 
informed through the Punjajb Government 

that in removing him from the Indian Civil 
Service 

^the Secretary of State acted on behalf of His 

Majesty m exercise of the rights of the Crown to dis! 
miss its servants at pleasure.’* 

On 20 th July 1912, Mr. LaU filed his suit 
asking for a declaration that the order of re- 
moval of the plaintiff from the Indian Civil 
bervice was not passed in due course of law 
and was yongful, illegal and ultra vires of 
the defendant and that Mr. Lall was stiU a 
member of the Indian CivU Service and for 
other relief. Before the case had been trans- 
ferred to the High Court, the Sub- Judge had 
settlted a preliminary issue as follows : 

Whether the Secretary ot State had authority to 
remove the plaintiff from the Indian Civil SeXioe 
even if the enquiries were illegal or ultra vires.” 

After the case had been transferred to the 
High Court, the learned Judges in addition 
to the prehmmary issue, framed a number of 
further issues including the foUowing : 

(1) Did the Secretary of State have authority to 

plaintiff from the Indian CivU Service ? 

(2) Was It incumbent on the defendant to hold 

piUTfro^mt^vLT'^^^^ “ 

qui^ ^ en- 

nitv the plaintiff given adequate opportn- 

mty of defending himself as contemplated in E. 55 

Services (Classification, Control and 

^ the effect ? 

tcju v^f. reasonable oppor- 
o^th. showing cause as laid down in S. 240 (3) 

£ the\fc“^“* 1935? If not, wh‘a1 

entitled to determine the ques 
t.on whether the opportunity given was reasonaW^ 

fide ? If nS!‘,^hat te" the eS^?”‘ l«>na 

Cn the preliminary issue the learned Judges 
came to the conclusion that the plaintiff coSd 
not be removed from oflice until he had been 

Sn® ® opportunity of showing 

cause. This determination also governed the! 


decision on issue 2 . Cn issue i, the decision 
was that the Secretary of State had autho 
rity to remove the plaintiff from the Indian 
Uvil Service. As regards issue 3 , the learned 
Judges decided that the legal obligation would 
be adequately complied with provided that 
the person concerned knew all the charges 
against him, and an enquiry was held in such 
a manner that he had reasonable opportunity 
to defend himself and was not prejudiced or 
misled in the matter of his defence. Issues 4 
and 5 were thereupon dealt with together on 
the basis that E. 55 and sub-s. ( 3 ) of s. 240 
required a like compliance with the legal ob 
hgation as above set out and that what would 
be a breach of one would be a breach of the 
other, and after an exhaustive examination of 
exactly what happened in Mr. Lall’s case, the 
learned Judges came to the conclusion that 
on the facts of the case the enquiry had not 
been conducted by Mr. Brayne in accordance 
with what appeared to them to be the legal 
requirements above set out. On issue 8 . the 
toarned Judges accordingly found that as Mr. 
Brayne had not conducted the enquiry in 
their view, in accordance with such legal ’re 
quirements, the conduct of the enquiry could 
not be regarded as bona fide. On issue 6 . the 
learned Judges held that it was for the Court 
to determine whether the opportunity given 
was reasonable or not. In the. result they de- 

laration that the order of the removal of the 
plaintiff was wrongful, void, iUegal and in- 
operative and that he still remained a mem- 
ber of the Indian Civil Service. 

Before us, all the issues have been fully 

reoanvassed by the Advocate. General of India 
and by Mr. Lall appearing in person. The 
first matter to be discussed is the question 
whether under the Constitution Act of 1935 
the Secretary of State for India has autho 
rity to remove a member of the Indian Civil 
Service from the service. If of course as Mr 
LaU has strenuously urged no member can 
under any circumstances be removed bv an 
order of the Secretary of State, it would be 
unnecessary to discuss any of the other issues 
in the case. Mr. LaU endeavoured to put be. 
fore us a detailed historical account indicat.' 
mg that from at least the year 1833 onwards 
. mere was always an express statutory provi 
Sion prescriWng the authority and manner in 
which an officer of the East India Company 
and subsequently an officer serving His Majesty 
in India could and should be dismissed. He 
submitted that throughout, whatever autho- 
rity subordinate to His Majesty was given a 
statutory power of dismissal, there was always 
also an overriding power in His Majesty him 
self to dismiss. He argued that when on the 


I 


54 Federal Court Secretary of State v. I. M. Lall (Spejis C. J.) 


A. I. R. 


9 . 


•r 


coming into operation of Part III, Constitu- 
tion Act of 1935, the Secretary of State in 
Council together with all his powers came to 
an end, all powers formerly exercisable by 
him were by virtue of S. 2, Constitution Act, 
1935, vested in His Majesty, and that as under 
the Constitution Act there was no express 
delegation of such power to the Secretary of 
State and no express directions by His'Majesty 
under sub-s. (l) of S. 2 as to the manner in 
which those powers were to be exercised by 
anyone on behalf of His Majesty, it followed 
that it was only His Majesty himself who 
coiild dismiss a member of the Indian Civil 
Service under the present circumstances. 
Even if it be open to Mr. Lall, having regard 
to the terms of his covenant of 1st Septem- 
ber 1922, to question a signification of His 
Majesty’s pleasure by the Secretary of State, 
which may well be doubted, we are unable to 
accept Mr. Lall's arguments. 

In our judgment the power of the Secretary 
of State to dismiss, after the coming into 
operation of the Constitution Act of 1935, 
members of the Indian Civil Service who were 
appointed by the Secretary of State in Coun- 
cil prior to the commencement of Part III of 
the Act, is implied in the Constitution Act it- 
self. Section 244 (l) provides that as from the 
commencement of Part III of the Act, ap- 
pointments to the Indian Civil Service shall 
be made by the Secretary of State. Section 
321 (b) provides that the repeal of the 1919 
Act shall not affect any appointment to any 
office made under it, and that any such ap. 
pointment shall have effect as if it were an 
appointment to the corresponding office under 
the 1935 Act. Mr. Lall must accordingly as 
from 1st April 1937 be regarded as if he had 
been appointed to the Indian Civil Service by 
the Secretary of State. Sub-section (2) of 
8. 240 provides that no person who is a mem- 
ber of the Civil Service of the Crown in India 
.shall be dismissed from the service of His 
Majesty by any authority subordinate to that 
by which he was appointed. There would 
here seem to be a clear implication that the 
authority who has been given the statutory 
power of appointment has the power to dis- 
miss. This result can also be obtained from 
the implication which would arise from the 
general common law rule, that a power to 
appoint carries with it, in the absence of any 
other provision, a power to dismiss. On these 
grounds, in our opinion, there can be no rea- 
sonable doubt that from the Constitution Act 
itself can bo found the requisite power in the 
Secretary of State in the year 1940 to dismiss 
Mr. Lall from the Indian Civil Service. 

Moreover, if contrary to our views there be 
any difficulty in construing the Constitution 


Act so as to find therein the requisite power 
for the Secretary of State to dismiss a 
member of the Indian Civil Service, there 
would still, in our judgment, be no difficulty 
in holding that an exercise of the power of 
dismissal from one of His Majesty’s services 
by the principal Secretary of State concerned 
was the proper constitutional manner in 
which the power of the Crown should be 
exercised. It it surely hardly necessary in 
this 20 th century to require authority for the 
practice that the executive powers of the 
Crown can (unless by statute or law otherwise 
provided) be exercised by or through the 
Minister responsible to Parliament for the 
exercise of those powers. Reference may 
however be made to Halsbury, vol. 6, at 
para. 760: 

“The exercise of the executive powers vested in 
the Sovereign is delegated in practice to the various 
political officers who compose the Ministry or 
Qovernment, certain of whom are the heads of the 
principal government offices or departments of State 
and to government offices having no political heads, 
and whose staff is composed of permanent members 
of the Civil Service." 

Mr. Lall does not contest this constitutional 
doctrine as regards executive actions so far 
as English law is concerned. But he seeks to 
establish a difference in regard to the exercise 
of the executive functions of the Crown in 
British India. We are unable to accept any such 
distinction and are of opinion that if there was 
nothing in the Constitution Act indicating a 
power in the Secretary of State to dismiss 
members of the Indian Civil Service, the 
Secretary of State would none the less be a 
Minister with the constitutional right to exer- 
cise the power of dismissal on behalf of the 
Crown. In our judgment when the Secretary 
of State in June 1940 authorised the removal 
of Mr. Lall he was properly puVporting to act 
on behalf of His Majesty in exercise of the 
right of the Crown to dismiss its servants. 

The next and the really imix)rtant and 
difficult question in this case is whether there 
was any legal limitation or restriction en- 
forceable by action on the power of the Crown 
through the Secretary of State so to dismiss 
Mr. Lall, and if so, whether such limitation 
or restriction was or was not complied with 
in fact before the order for Mr. Lall’s re- 
moval in June 1940. The answer to this 
question involves the determination of the 
true construction of S. 240, Constitution Act, 
which is as follo^s's : 

"(I) Except ns expressly provided by this Act, 
every person who is n member of ft civil service of 
the Crown in India, or holds nny civil post under 
the Crown in India, holds office during His 
Majesty’s pleasure. 

(2) No such person as nforesaid shall bo dismissed 
from the service of His Majesty by any authority 
subordinate to that by which he was appointed. 
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(3) No such person as aforesaid shall be dismissed 
or reduced m rank until he has been given a reason- 
able opportunity of showing cause against the 
action proposed to be taken in regard to him • 

Provided that this sub-section shall not apply— 

(a) where a person is dismissed or reduced in rank 
on the ground of conduct which has led to his con- 
ViCtion on a criminal charge^ or 

(b) where an authority empowered to dismiss a 
person or reduce him in rank is satisfied that for 
sonae reason, to be recorded by that authority in 
writing, it IS not reasonably practicable to give to 
that person an opportunity for showing cause. 

(4) Notwithstanding that a person holding a civil 
gist under the Crown in India holds office during 
His Majesty s pleasure, any contract under which a 
person, not being a member of a civil service of the 
Crown m India, is appointed under this Act to hold 
such a post may, if the Governor-General, or, as the 
case may be, the Governor, deems it necessary in 
order to secure the services of a person having 
special quahfications, provide for the payment to 
him of compensation, if before the expiration of an 
agreed period that post is abolished or he is for 
reasons not connected with any misconduct on his 
part, requned to vacate that post.” 

First, however, the legal position before the 
coming into operation of the Constitution Act 
requires to be considered. Section 96B, Gov. 
ernment of India Act. 1919, provided (inter 
alia) (a) that subject to the provisions of that 
Act and all rules made thereunder, every 
person in the Indian Civil Service held office 
during His Majesty’s pleasure, (b) that no 
such person might be dismissed by any autho. 
rity subordinate to that by which he was ap. 
pointed, and (c) that the Secretary of State 
in Council might (except so far as he might 
provide by rules to the contrary) reinstate 
any such person who had been dismissed. 
Kules were made under this section. The re. 
levant rules for this case are Rr. 50 and 55 

of the Civil Services (Classification, Control 
and Appeal) Eules : 

“RuU 50. No member of an all-India Service 
and no fierson, holding the King’s Commission on the 

List o^thl Tna-““ Supernumerar; 

Indian Army or appointed by the Secre- 

tary of State in Council shall be removed or dismis- 
Counou“^‘ Secretary of State in 

provisions of 

dism^«=»^ Servants Inquiries Act, 1850, no order of 
a iZlh ’ reduction shall be passed on 

on "based 

crimtoal r *^7® '®.^ nonvietion in a 

wrS been informed in 

take *^® wbioh it is proposed to 

opportunitv’ f *“ 5 ® *’®®“ ^bforded an adequate 
Xoh i? f defending himself. The grounds on 

to the form ®baU be reduced 

sL]rbe <Lmmn“-^f?‘*® “barges, whieh 

with a to the person charged together 

TLe is ir®?^ ‘b® allegations on which each 

S it ®' any other cironmstanees 

passinc < 1.8 P™P°®®d 1 ° take into consideration in 
wiSfa *be case. He shaU be required, 

meXf ‘‘“a®’ *° P"‘ b* a written state: 

to be L „/®/®°®® aad to state whether he desires 

authoritv be so desires or if the 

y cemed so direct an oral inquiry shall 


be held. At that inquiry oral evidence shall be beard 
as to such of the allegations as are not admitted 
and the person charged shall be entitled to cro«sI 
examine the witnesses, to give evidence in person 
and to have such witnesses called, as he may wish 
provided that the officer conducting the inquiry 
may, for special and sufficient reason to be recorded 

is ^ witness. The proceedings 
shall contain a sufficient record of the evidence and 

a statement of the findings and the grounds thereof. 

rprnpH ® where the person con- 

cerned has absconded, or where it is for other 

reasons impracticable to communicate with him 

All or any of the provisions of the rule may m 

exceptional cases, for special and sufficient reasons 

I b® ''“ived, where there °s 

the fule {nd °b®ervmg exactly the requirements of 
toe rule and those requirements can be waived 
Without injustice to the person charged.” 

These rules were in operation immediately 
prior to the coming into operation of part 3 
Government of India Act, 1935 , and under 
S. 276 o that Act would continue in force 
notwithstanding the repeal of the 1919 Act if 
and in so far as the provisions of the rules 
were consistent with the Constitution Act in 
which case they were to be deemed to be rules 
made under the appropriate provisions of the 
1935 Act. It has been suggested before us 
that these rules did not continue in force 
because their provisions are in fact ineonsis- 
tent with the relevant provisions of the Con- 
stitution Act or alternatively, that they could 
not have continued in force as they contained 

undl^the rule-making authorities 

under the Constitution Act of 1936 could not 

UDon suggestion depends 

tior ‘"u®, uuustruction of s. 240. Constitu. 
tion Act, and whether or not the require 
ments prescribed by r. 55 are or arriiot 
consistent with the provisions of sub-s. (8) of 
S 240. The second question would appear to 
depend on whether or not a power to make 
rules m respect of conditions of service in 

frn,^ th '^ts“issal or removal 

from the service. In the view however which 

Z-irto 'a unnecessary to 

dMide to what extent, if at all, Rr. 50 and 

55 remain m torce after 1st April 1937 . In 

our view the question whether r. 55 was in 

force or whether or not it was in fact in this 

case complied with is not relevant, for even if 

E were m force and had not been complied 

with, it IS in our judgment clear that failure 

MrTall^ ^ gi^s 

r ; « 1 ‘®gal cause of action : 64 

'(r \ t question as to the meaning and 
effect of s. 240 appears to us to require deter. 

Hv^nf to “ instance quite irrespec- 

tzve of the possible continued existence of the 

previo us rules. F or it is only a breach of the 


Mad 532 : 64 I. A. 55 : 166 I. C. 516 (P. C.) ^ VeP 
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statutory provisions of S. 240 which can pos- 
sibly afford Mr. Lall a good cause of action. 
The first and chief difficulty of construing 
s. 240 arises from the fact that in the same 
section it is expressly stated that except as 
provided by this Act every person who is a 
member of a Civil Service of the Crown in 
India “holds office during His Majesty’s plea, 
sure”, and that provision is immediately 
followed by sub-ss. (2) and (3), apparently 
limiting or qualifying the right of dismissal 
at will of such servants by the Crown. 

The general rule of law is that except as 
otherwise provided by statute, servants of the 
Crown hold their appointments at the pleasure 
of the Crown. Where in the case of any 
particular servants of the Crown, statutory 
limitations or qualifications on the right of 
dismissal are found in statutes in which the 
general rule is not expressly enacted but left 
to have operation, if at all, only by implica- 
tion, it has been possible for Courts to hold 
that those limitations and qualifications are 
mandatory and effective and breach of them 
gives rise to a cause of action : c/., 1896 A. C. 
575.^ On the other hand where such limitations 
or qualifications are found only in rules made 
under a statute, which whilst expressly enact- 
ing that servants of the Crown hold office 
during His Majesty’s pleasure also provides 
that such tenure is subject to the provisions 
of rules made thereunder, none the less breach 
of the provisions of such rules may afford no 
cause of action at all : c/., S. 96B, Govern, 
ment of India Act. 1919, and the Civil Services 
(Classification, Control and Appeal) Rules made 
thereunder and the decision in G4 i. A. 55.^ If 
in this case we had merely been dealing with 
a breach of R. 55, the decision in G4 I. A. 65^ 
would, as indicated earlier, have been decisive 
against any claim by Mr. Lall. Again it may 
also well be that any limitation or qualifica- 
tion on the power of the Crown to dismiss its 
servants at will, attempted to be imposed by 
contract or agreement between some autho- 
rity purporting to contract on behalf of the 
Crown and that servant is not legally enforce- 
able and Will give to the servant no cause of 
action if in fact he be dismissed in breach of 
any such agreement : (1920) 37 T. L. R. 138.^ 
But the material provisions in this case are 
not left to be dealt with in rules, or in any 
agreement or contract. They are embodied in 
the very section itself. 

Prior to the Constitution Act of 1935, it is 
true that Parliament had enacted in S. 9GB, 
Government of India Act, 1919, a statutory 
provision combining in sub-ol. (l) thereof 

2. (1896) 1896 A. C. 675, Gould v. Stuart. 

3. (1920) 37 T, L. R. 138, Denning v. Secretary of 
State. 


(a) the provision that persons in the civil 
service of the Crown in India held office 
during His Majesty’s pleasure subject to the 
provisions of the Act and of rules made there, 
under with (b) the provision that no person 
in that service might be dismissed by any 
authority subordinate to that by which he was 
appointed. This last provision is reproduced 
in 3ub-3. (2) of S. 240 of the 1935 Act. But 
prior to the coming into force of the 1935 Act, 
no case had been based on these provisions in 
question in the 1919 Act. The only other pre- 
vious enactment, to which our attention was 
drawn, in which there was combined an ex- 
press statement that officers hold their ap- 
pointment during pleasure with apparent 
limitations or qualifications on the right of 
dismissal at will was S. IG, Commonwealth of 
Australia Defence Act 1903.1918, which provi- 
ded that 

"Officers shall hold their appointments during the 
pleasure of the Governor-General but the commis- 
sion of an officer shall not be cancelled without the 
holder thereof being notified in writing of any com- 
plaint or charge made and of any action proposed to 
be taken against him nor without his being called 
upon to show cause in relation thereto." 

This was the material section in 29 Com. 

L. R. 219.* There, on the claim of an officer 
for a declaration that his commission had not 
been validly cancelled and for arrears of pay 
or alternatively for damages for breach of the 
statutory duties imposed by S. 16, Knox C. J. 
having decided upon the facts that any such 
statutory duties had been duly performed and 
that the plaintiff’s claim was in any event 
ill-founded in fact, went on to express the 
opinion that the provisions in S. 16 which were 
introduced by the word "but” were directory 
only and did not constitute conditions prece- 
dent to the exercise by the Governor-General 
of the right of cancellation of a commission. 
This decision was referred to in the judgment 
of Latham C. J. in (1938) 60 Com. L. R. 63® 
as an example of the complete maintenance 
of the old rule in the cose of the Common- 
wealth Military Forces. He appears to have 
accepted the dictum of Knox 0. J. as right, 
but the remark of Latham C. J. himself was 
made in the course of a judgment in a case 
wholly distinguishable on the facts both from 
29 Com. L. R. 219* and this case. 

It is not surprising therefore that the Ad- 
vocate-General of India argued that the ex- 
press provision of sub-s. (l) of S. 240 clearly 
overrode any limitation or qualification im- 
posed by sub-s. (3) whilst as regards sub-s. (2) 
he submitted that it was not really a limita- 
tion on the power to dismiss but merely a 
statutory direction as to the channel by which 


4. 29 Coro. L.R. 219. Cross v. The Commonwealth. 

5. (1938) 60 Com. L. R. 68, Fletcher v. Nott, 
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the Royal pleasure was to be executed. On 
that ground he accepted as he was bound to, 
the decision of this Court in 1941 F. c. R. 37 .® 
But as regards sub-s. (3), the learned Advo- 
cate-General argued that its pi-ovisions were 
very different in efifect from those of sub-s. (2) 
and that it should be construed as directory only 
in accordance with the obiter dictum of Knox 
C. J. in 29 com. L. R. 219.^ He supported this 
argument by submitting that the opening 
words of sub-s. (l) “Except as expressly pro- 
vided by this Act” clearly did not apply to 
anything in s. 240 itself but only to provi- 
sions, such as the tenure of office of Judges, to 
be found elsewhere in the Act outside S. 240, 
and that the words “during His Majesty’s 
pleasure should therefore be construed as 
wholly unqualified in law by anything in the 
Section itself. Alternatively, the learned Ad- 
vocate-General argued that if any limitation 
or qualification enforceable by action were 
imposed by the provisions of sub-s. (3) such 
limitation had, on the facts of this case, been 
fully complied with and that Mr. Lall had 
had all reasonable opportunity of showing 
cause. The learned Advocate-General finally 
submitted that it was in any event not for 
the Court but for some executive authority to 
decide whether or _ not Mr. Lall had had 
reasonable opportunity. This last submission 
is the point raised by issue no. 6 in the action 
and, on that point, we agree with the decision 
of the learned Judges of the High Court and 
for the reasons stated by them hold that it is 
not possible to construe sub-s. (3) so as to 
exclude the jurisdiction of the Court to deter- 
mine whether or not the opportunity to show 
cause has or has not been reasonable. iJn 
particular, we would call attention to the 
contrast in the wording of sub-cl. (b) of the 
same sub-section where proper words appear 
to us to have been used to exclude the juris- 
diction of the Court in the determination of 
the reasonable practicability of giving an 
opportunity to show cause. There the decision 
13 clearly a matter for the authority em- 
powered to dismiss. In the main portion of 
sub-s. ( 3 ) there is no similar indication that 

the decision is only a matter for some execu- 
tive authority. 

Turning to the earlier submissions of the 
learned Advocate-General, we do not see any 
reason to confine the construction of the open- 
ing words of s. 240 “Except as expressly 
provided by this Act” to provisions of the 
Act outside s. 240 itself. It is true that there 
Are not also word s in sub-s. (i) such as “sub- 
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ject to_ the provisions of this section” as are 
found in sub-s. (2) of S. 241 and elsewhere in 
the Act, but the opening words used in sub- 
3 . Cl) of s. 240 appear to us as apt to include 
a limitation or qualification on what follows 
in sub-s. (i) by provisions iound later on in 

the same section as by provisions found else- 
where in the Act. 

Next it must be remembered that an im- 
portant reason in 64 l. a. 55^ for the decision 
that the material provisions in the rules were 
directory only was the number and diversity 
of the rules and their liability to be changed 
from time to time. In sub-s. (3) of s. 240 there 
have been enacted provisions of very limited 
scope in permanent statutory form as com- 
pared with the provisions in the rules consi- 
dered in 64 I. A. 55.1 difficulty which 

presented itself of allowing a cause of action 
to spring from one of many provisions con- 
tained in variable rules does not exist in this 
case. This ease is in this respect perhaps 
nearer the case in 29 Com. L. R. 219.^ But the 
opinion of Knox C. J., quoted above is obiter, 
and expressed in respect of a section of which 
we do not know the history in the same way 
as we know the history of sub-s. (3) of s. 240. We 
know that prior to 1935 the sort of protection 
for the servant of the Crown provided by sub- 
s. ( 3 ) was merely to be found in rules, many 
and various and liable to change. Prom these 
rules have been picked out and enacted in 
the section itself certain limited specific pro- 
visions only. That course must have been 
adopted to strengthen the protection to be 
afforded to the civil servant. The Advocate- 
General agrees and submits that that factor is 
saWsfied by this protection no longer being 
liable to alteration or diminution by merely 
changing a rule. Now the protection, he urges, 
is guaranteed against change, except by an 
amending Act of Parliament. That is true so 
far as it goes. But are we to take it that that is 
all that Parliament intended? That though it 
has now embodied in the Act itself protection 
of very limited effect compared to the provi 
sions of former rules, the provision is still to 
be a mere empty statutory and solemn assur- 
ance and that it cannot give rise to any cause 
of action to the unfortunate officer dismissed 
or reduced in rank in flagrant breach of it. 
This Court has already held in I94i p.c.r 37® 
that breach of sub-s. (2) does give rise to a 
cause of action for a declaration that the dis- 
missal is a nullity as having been given by 
one without authority to dismiss. 

It has been argued on behalf of Mr. Lall 
that equaUy under sub-s. (3) the authority 
prima facie empowered to dismiss is not in a 
position to dismiss until the conditions of sub- 
3 , ( 3 ) have been complied with, and that any 
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prior dismissal must be a nullity. It is this 
reasoning we gather that led the learned 
Judges in the High Court to make the de. 
claration which they in fact made. In our 
judgment, the distinction which the learned 
Advocate-General. took between sub-s. (2) and 
sub-s. (3) is a good one. Under sub-s. (2) no 
authority lower than the authority by which 
a civil servant was appointed has any power 
to execute the Crown’s right of dismissal of 
that servant. Any purported dismissal by any 
such inferior authority is a mere nullity. On 
that view of sub-s. (2), there is no real limita- 
tion on the ix)wer of the Crown to dismiss its 
servants at will, provided the order of dismis- 
sal is given by the prescribed authority. An 
order given by any other authority is ineffec- 
tive. It is difficult to apply the same reason, 
ing to sub-s. (3). In the first place if no one 
is to have the jxjwer of dismissal until the 
conditions of sub-s. (3) have been complied 
wdth, it would seem that there must be a 
clear contradiction between the provisions of 
sub-s. (l) and sub-s. (3), There would be 
periods, during which the conditions of sub. 
s. (3) were being complied with, W’hen some 
servants though holding office at the pleasure 
of the Crown and meriting instant dismissal 
could not in fact bo dismissed at all by any 
one. Until the conditions of sub-s. (3) were 
complied with, there would be no one autho- 
rised to exercise the power of dismissal. On the 
other hand, the preferable construction may 
well be that the proper authority, (in the case of 
civil servants such as Mr. Lall, namely, the 
Secretary of State) has at all times the legal 
power of dismissal at will. An order of dismis- 
sal by him is not an order from a i^rson who 
has no legal pow’er to dismiss. He can dismiss 
at any time, but it may be that if he in fact 
dismisses without the provision of sub-s. (8) be- 
ing complied with, ho has acted wrongfully 
and the person affected may have a cause of 
action for wrongful dismissal. "Whether this is 
so must depend upon the exact meaning and 
effect to be given to the w'ords of sub-s. (8). 
In sujiport however of this view as to the 
nature of the cause of action arising from 
breach of such a provision, wo w'ould refer to 
the passage in G4 I. A. 55^ whare their Lord- 
shijis of the Privy Council discuss the proi^er 
remedy. 

AVo accordingly turn to the words of the 
main part of sub-s. (.3) of S. 240 with a view to 
determining more exactly their meaning. In 
our judgment, the words “against the action 
proposed to be taken in regard to him” re- 
quire that there should bo a definite proi.X)sal 
by some authority either to dismiss a civil 
servant or to reduce him in rank or alterna- 
tively to dismiss or reduce him in rank ns and 


■when final action may be determined upon. 
It should be noted that the sub-section does 
not require any inquiry, any formulation of 
charges, or any opportunity of defence against 
those charges. All that it expressly requires 
is that where it is proposed to dismiss or re- 
duce in rank a civil servant he should be 
given reasonable opportunity of showing cause 
against the proposal to dismiss or reduce him. 
It is also significant that there is no indication 
as to the authority by whom the action is to 
be proposed. It does however seem to us that 
the sub-section requires that as and when an 
authority is definitely proposing to dismiss or 
to reduce in rank a member of the civil service 
he shall be so told and he shall be given an 
opportunity of putting his case against the pro. 
posed uction and as that opportunity has to be 
a reasonable opportunity, it seems to us that 
the section requires not only notification of the 
action proposed but of the grounds on which 
the authority is proposing that the action 
should he taken and that the person concern, 
ed must then be given reasonable time to 
make his rei)resentations against the proposed 
action and the grounds on w'hich it is pro- 
posed to be taken. It is suggested that in 
some cases it wdll be sufficient to indicate the 
charges, the evidence on w’hich those charges 
are put forward and to make it clear that 
unless the pei'son can on that information 
show good cause against being dismissed or 
reduced if all or any of the charges are prov. 
ed, dismissal or reduction in rank -will follow. 
This may indeed bo sufficient in some cases. 
In our judgment each case will have to turn 
on its own facts, but the real ix)int of the 
sub-section is in our judgment that the person 
who is to be dismissed or reduced must know 
that that punishment is proposed as the 
punishment for certain acts or omissions on 
his part and must be told the grounds on 
which it is pi'oix)sod to take such action and 
must l>o given a reasonable opportimity of 
showing cause why such punishment should 
not bo imposed. That in our judgment in- 
volves in all cases where there is an enquiry 
and as a result thereof some authority defi- 
nitely proposes dismissal or reduction in rank, 
that the ]>erson concerned shall be told in full, 
or adequately summarised form, the results of 
that enquiry, and the findings of the enquir- 
ing officer and be given an opportunity of 
showing cause with that information why he 
should not suffer the pro^xjsed dismissal or 
reduction of rank. 

If that l>o the true moaning of the section^ 
it seems to us one to which st-atutor>» effect in 
the sense that breach of it will give rise to a 
cause of action can without any of the diffi- 
culties or inconveniences indicate in 64 I. A* 
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55^ be given. It can, in our judgment, be re- 
garded as a provision in the Constitution Act 
which while it does not alter the tenure of 
office during His Majesty’s pleasure prescribed 
by sub-s. (l) of s. 240, or the power of dismis- 
sal at will, does impose in certain cases cer- 
tain statutory obligations to be carried out 
before dismissal is effected, breach of which 
will give to the person adversely affected a 
cause of action. It is clear that no such 
opportunity as indicated above was given to 
Mr. Lall in this case. In spite of his repeated 
efforts to be informed of the results of Mr. 
Anderson s and Mr. Brayne’s enquiries and to 
make representations on their reports no such 
opportunity was given to him. No informa- 
tion was given to him of the proposals of the 
Punjab Government or of the Federal Public 
Service Commission or of the Government of 
India that he should be dismissed. He could 
make no representation against such proposed 
action. In the circumstances of this case, the 
early notice contained in the charge-sheet 
that possibly dismissal might be decided upon 
is not, in our judgment, adequate compliance 
with the sub-section. It follows that much of 
the discussion as to the respective require- 
ments of sub-s. (3) of s. 240 and R. 55 and as 
to whether the words “adequate opportunity of 
defending himself” are or aye not the equivalent 
of the words “reasonable opportunity of show- 
ing cause against the action proposed” and as 
to whether Mr. Brayne duly complied with 
the provisions of R, 55 becomes irrelevant. In 
our judgment, the wording of sub-s. (3) re- 
quires something which was not done in this 
case. It is not necessary to determine whether 
R. 55 also required it generally or on the facts 
of this case. We have only to determine in 
the light of the facts of this case the true 
meaning and effect of sub-s. (3). In our judg- 
ment Mr. Lall was dismissed without having 
been afforded the reasonable opportunity of 
showing cause as required by this sub-section. 

That leaves only the actual remedy to be 
considered. As indicated earlier, Mr. Lall is 

iuclgment, entitled to a declaration 
that he has never been dismissed or that he 
still remains a member of the Service. His 
proper remedy was, in our judgment, damages 
for wrongful dismissal in breach of the statu- 
tory obligations imposed by sub-s. ( 3 ) of s. 240 . 

asked for damages. In the 
Uigh Court every one appears to have taken 
the view, with which we respectfully cannot 
agree, that his remedy, if any, would be a 
declaration that his dismissal was a nullity. 
Wo question of a right to damages appears to 
have been discussed. This no doubt followed 
Mcause of the judgment of this Court and the 
torm of the relief allowed under sub-s. ( 2 ) in 
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(l94i) P.c.R. 37.° We doubt not however that if 
the learned Judges or either of them hadconsi- 
dered that in a claim for breach of the provi- 
sions.of sub-s. (3) of s. 240 damages might be the 
proper remedy, Mr. Lall would in the circum- 
stances of this case have been given leave to 
amend and claim damages notwithstanding 
the length of time that had expired after his 
wrongful dismissal. Mr. Lall and every one 
in our view, mistook the proper remedy for 
the reasons indicated. In these circumstances 
this may well be regarded as an exceptional 
case, where to secure justice, leave to amend 
should be given at this late stage. We are the 
first appellate Court in this case and we would 
ourselves give leave to amend and attempt to 
assess the damages, had there been proper 
materials for assessing damages before us. In 
the circumstances, we propose to make a de. 
claration that for the order of the High Court 
there shall be substituted an order declaring 
that Mr. Lall was wrongfully dismissed on 4th 
June 1940 in breach of the statutory obliga- 
tions imposed by sub-s. (3) of s. 240, and remit 
the case to the High Court to take such action 
m regard to any application by Mr. Lall for 
leave to amend to claim damages, and the 
assessment of such damages as to the High 
Court shall seem right in view of this judg. 
ment and our remarks herein. In our judg. 
ment in the circumstances Mr. Lall is entitled 

to his taxed costs of this appeal and we order 
accordingly. 

We might add. however, that we have had the 
opportunity of reading the judgment about to 
be delivered by our brother Varadachariar 
and we would state that if. as ^he holds, the 
requirements of sub-s, (3) of s. 240 demand 
nothing beyond what is required for com. 
pliance with the provisions of R. 55, we would 
agree with him in the conclusions which ap. 
pear to him to be the right ones to draw upon 
a full examination of the facts in this case. 

Yaradachariar J. — I agree that the 
Secretary of State had authority to remove 
the plaintiff from the Indian Civil Service 
(issue 1 ). I shall assume that, if the plaintiff 
had been dismissed without giving him a rea- 
sonable opportunity of showing cause against 
be would be entitled to seek redress in a 
Court of law (Preliminary issue, issue 2 and 
the latter part of issue 5). It would follow 
that the Court would be entitled to determine 
whether the opportunity given was reasonable 
or not (issue 6). Two questions then remain 
for decision ; the first relates to the nature of 
the opportunity required by law to be given 
(issue 3) ; this turns on the interpretation of 
S. 240 (3), Constitution Act; the second relates 
to the nature of the opportunity actually given 
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to the plaintiff (issues 4 and 5) ; this turns not 
so much on the appreciation of the evidence 
— which is in the main documentary and 
undisputed — as on the proper inference to be 
drawn from the evidence. It is not necessary 
to deal with issues 7 and 8 separately, because 
the findings of the High Court on these issues 
do not take the plaintiff further than the 
finding on issues 4 and 6. 

I regret, I am not able to concur in the 
interpretation which my Lord and my learned 
brother place upon cl. (3) of S. 240, Constitu. 
tion Act. Though that provision was first 
enacted in the Statute itself only in 1935, a 
similar safeguard was previously contained in 
Statutory Rules framed under s. 96.B, Gov- 
eminent of India Act of 1919. There had been 
for sometime a conflict of decisions in this 
country as to whether a public servant dis- 
missed from his office without an enquiry held 
in accordance with these rules had a remedy 
by civil action or not. In 1936, the Judicial 
Committee decided that he had none, 64 I. A. 
55.' The Constitution Act of 1935 was passed 
before this decision. Rule 55 of the Rules in 
force at the time comprised three parts, one 
which enunciated the general principle that 
no order of dismissal, removal or reduction 
should be passed on a member of a service, 
unless he had been informed in writing of the 
grounds on which it was projxised to take 
action and had been afforded an adequate 
opportunity of defending himself; a second 
which dispensed with this requirement in cer- 
tain cases; and a third which prescribed in 
some detail the procedure by w'hich the general 
principle first enunciated was to be given effect 
to. This rule formed part of a group headed 
Conduct and Discipline” beginning with R. 47 
and these rules provided for “disciplinary ac- 
tion in respect of members of the six classes 
of services specified in R. 14. Rule 49 enun- 
ciated seven kinds of penalty or punishment 
and R. 55 was applicable only to throe of 
these penalties, viz., dismissal, removal or 
reduction. The Constitution Act of 1935 pro- 
vided (by S. 276) for the pre-existing rules 
continuing in operation (so far as they were 
consistent with the new Act) but it thought 
fit to make provision in the Statute itself in 
respect of some of the matters dealt with in 
R. 55. A comparison of cl. (3) of s. 240 with 
the rule will show that (subject to certain 
differences of wording to which I shall pre- 
sently refer) the general principle of notice 
and opix)rtunity for defence as well as the 
exceptions to its application have been incor- 
porated in the Statute itself while the details 
of the procediu*e by which the principle is to 
be given effect to are allowed to remain 
matters for rules. 


The new method of providing the safeguard 
for the services will certainly have one im- 
portant consequence, namely, that it will 
place it beyond the power of the rule-making 
authority to deprive the services, by any 
change in the rules of the benefit of the 
general principle of notice and opportunity 
for defence. It may also have another result — 
and, as stated at the outset, I assume it to be 
so for the purposes of this case — namely that 
the dismissal of an officer without giving him 
such opportunity may entitle him to seek 
redress in a Court of law. The decision to the 
contrary in 64 I. A. 55,' rested in some mea- 
sure on the ground that it could hardly have 
been intended to allow the statutory declara- 
tion of tenure “at the pleasure of the Crown” 
to be (jualified or restricted by rules which 
were expected to provide for a variety of 
matters of different degrees of importance. A 
provision like cl. (3) made in the Statute itself 
may with greater force be claimed to be a 
qualification of or even a part of the declara- 
tion contained in cl. (l) of the same section 
as to the nature of the tenure. Assuming this 
to be so, the further questions for determina- 
tion in this case are : (i) what is the nature of 
the opportunity which on the true construc- 
tion of cl. (3) should be given to the officer 
concerned — is it the same as that required by 

R. 55 or is it substantially different and (ii> 
whether such opportunity has in fact been 
given to the plaintiff* in this case. The first 
question would not arise for discussion in this 
api^eal if I were able to accept the finding of 
the High Court on issue 4, to the eff'ect that 
the plaintiff* w^as not given an adequate op- 
portunity even in accordance with R. 55. 
Adequacy of opportunity within the meaning 
of s. 240 (3) was made the subject of a separate 
issue (NO. 6) ; but the learned Judges of the 
High Court have not proceeded on the footing 
that there was a difference between the nature 
of the opportunity required by R. 55 and the 
nature of the opportunity contemplated by 

S. 240 (3) : indeed they definitely reject the 
plaintiff’s contention that he should have had 
two opix)rtunities, one at the stage of enquiry 
and the other at the stage of the determination 
of the appropriate punishment. The two issues 
seem to have been raised separately, only in 
view of the possible diff'erence in legal result 
between the two oases, viz., that a ^■iolation 
of R. 65 may not entitle the aggrieved officer 
to seek redress in a (Jourt of law but a viola- 
tion of the statutory condition prescribed by 
cl. (3) of S. 240 may furnish a cause of action 
for a suit. So far as the question of fact is 
concerned, the learned Judges have dealt with 
the two issues together. For reasons to be 
stated presently I find myself unable to con- 
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cur in the finding of fact recorded by the 
High Court on issues 4 and 5 . 

It is in this view that it becomes material 
to consider whether the question of compliance 
with cl. (3) of S. 240 has to be judged by a 
different test from that applicable to R. 55. If, 
as a matter of law, it should be held that the 
plaintiff should have been given an opportu- 
nity, after Mr. Brayne had submitted his 
report, to show cause against that report, it 
was not the defendant’s case and the evidence 
does not therefore establish that such oppor. 
tunity was given. It has been contended by 
the plaintiff that the difference in language 
between R. 55 and S. 240 (3) involves a differ- 
ence in the test applicable under the two 
provisions, I am of the opinion that the verbal 
difference has only arisen from a difference 
in the method of drafting and does not involve 
or imply a difference in substance. In R. 55 
one of the exceptions was expressed parenthe- 
tically, by the words “other than an order 
based on facts which have led to his convic- 
tion in a criminal Court” and the other 
exception was stated separately, in para, 2 of 
the rule. This was apparently considered 
capable of improvement; accordingly when 
embodying the provision in the statute, the 
two exceptions were brought together and 
with some verbal changes (not now material) 
they were enacted as provisos (a) and (b) to 
cl. (3). The rule refei-s to three kinds of 
punishment, viz., dismissal, removal or reduc- 
tion , cl. (3) refers only to dismissal or reduc- 
tion, because by an interpretation clause 
(S. 277) applicable to the whole of Part 10, 
Constitution Act, “dismissal” has been made 
to include “removal.” The change on which 
particular stress has been laid in support of 
the plaintiff s case is the substitution in the 
statute of the words “reasonable opportunity 
of showing cause against the action proposed 
to be taken” for the words 

“unless be has been informed in writing of the 
grounds on which it is proposed to take action and 
has been afforded an adequateopportunity of defend- 
ing himself." 

seems to me that the statute has adopted 
that language only with a view to express the 
principle with greater brevity, as the details 
were expected to be provided for by the rules. 
Ihe subsequent part of R. 55, which prescribes 
how the information of the grounds is to be 
given and shows what is meant by adequate 

of defence fits in as much with 
the phraseology of cl. (3) of s. 240 as with the 
language of r. 65 and I see no reason to think 
that n 65 is inconsistent with s. 240 ( 3 ) and 

*must be held to be no longer in operation. It 
has been contended that the language of cl, ( 3 ) 
of s. 240 would be satisfied only if an oppor. 


tunity to show cause were given after the 
authority concerned had received the report of 
Enquiring Officer and was in a position to 
make up its mind as to the action to be taken 
thereon, viz., whether the punishment was to 
be one of dismissal or only reduction. It has 
been further contended that such opportunity 
cannot be regarded as “reasonable” unless the 
officer against whom proceedings ace being 
taken is given an opportunity of perusing the 
report of the Enquiring Officer or is at least 
informed of his findings and is then given an 
opportunity to argue against those findings. I 
am unable to read all this into the substituted 
words. 

The plaintiff’s contention was also stated 
in another form. It was said that s. 240 (3) 
must have contemplated cause being shown 
to the authority competent to dismiss the 
officer and as, in the present case, that autho- 
rity was the Secretary of State, it followed 
that opportunity should have been afforded 
to the plaintiff to show cause before the 
Secretary of State after Mr. Brayne had 
made his report and the Punjab Government 
had made its recommendation. Section 240 ( 3 ) 
is of general application to all officers and is 
not limited to members of the All-India Ser- 
vices, If, in any case, cause is shown before 
the Enquiring Officer, any representation which 
the officer charged may make will form part 
of the record and will presumably be consi- 
dered in due course by the authority finally 
dealing with the matter. Further, the time- 
factor is not the material point in this case ; 
it appears from the report of the Federal 
Public Service Commission to which the mat- 
ter was referred under s. 266 (3) (c). Consti- 
tution Act, that a representation was made by 
the plaintiff to that Commission. This was 
after Mr. Brayne had made his report and the 
Punjab Government had made its recommen- 
dation. The real question is whether the plain- 
tiff had a right to be informed of Mr. Brayne’s 
findings and of the grounds therefor, before 
making his representations. 

It is clear that the framers of cl. (3) of 
s. 240 had the language of r. 55 before them. 
According to the elaborate procedure pres- 
cribed by the latter part of the rule, what was 
required was that the charges should be com- 
municated to the person charged, with a 
statement of the allegations on which each 
charge was based and of any other circum- 
stances which it was proposed to take into 
consideration in passing orders on the case. 
The officer charged can put in a written state- 
ment of his defence, ask for an oral enquiry 
if he so desires and also ask to be heard in 
person. The Enquiring Officer was expected 
to make a record of the evidence and to state 
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his finclin^js and the grounds thereof. It is 
obvious that the rule did not contemplate the 
officer charged being given a copy of the 
finding of the Enquiry Officer and permitted 
to canvass its correctness. It cannot be denied 
'that the steps provided for in R. 55 will be 
equally necessary under S. 240 (3) , for the 
|Officer concerned cannot he held to have had 
.a reasonable opportunity unless he had been 
linformed of the charges against him and had 
been allowed to put forward his defence and 
to take part in the enquiry. Is there anything 
in the language of cl. (3) to indicate that any- 
thing more or anything different was contem- 
plated or to suggest that a further opportunity 
was to be given after the enquiry had been 
completed in the presence of the officer 
charged and the Enquiring Officer had made 
his reix)rt ? I find none; and I venture to 
think that if such an additional step had been 
intended, such intention would have been 
more clearly indicated. The words “against 
the action to be taken” found in the clause 
only exj)rGS3ed in another form the effect of 
the words “on which it is proposed to take ac- 
tion” found in two places in the rule. I am 
unable to accept the suggestion that the 
words of the statute are appropriate only to 
the stage when the authorities are in a posi- 
tion to indicate definitely what action they 
intend to take, viz., whether it is to be one of 
dismissal or one of reduction and this can be 
predicated only after the Enquiring Officer 
has made his report. The word ‘proposed’ 
seems to mo to militate against this conten- 
tion. Even in the view that opportunity is to 
be given after the report, the decision as to the 
particular action to he taken can be reached 
only later, that is, after hearing w'hat the offi- 
cer charged has to say against tlie findings of 
the omiuiring officer. It will bo equally ap. 
propriate to speak of “action propo.sed to bo 
taken" even at the stage of communication of 
the charges, the implioation being that action 
appropriate to the charges will taken un- 
less the charges are rebutted. That this is 
practicable is shown by the form of the 
charges communicated to the plaintiff in this 
case. Under each charge, the evidence relat- 
ing to it was briefly indicated and the notice 
concluded, 

“the above facts are sufficient to prove that 

ho has abused his position He should show 

cause why be should not be dismissed, removed, re- 
duced or subjecicd to such other disciplinary action 
as the competent authority may think tit to 
enforce ” 

The concluding words as to the nature of the 
punishment had to bo in that alternative form 
because there was always the possibility that 
the officer charged might rebut the charges or 
reduce their seriousness and the ultimate de- 
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cision rested with the Secretary of State (as 
the plaintiff belonged to an All-India Service) 
while the notice was given by and the enquiry 
conducted under the orders of the Provincial 
Government. The notice, however, certainly 
contains an indication of the action proposed 
to be taken and an invitation to show cause 
against it. It has been elicited from Mr, 
Bourne (P. W. i) that in one case a fresh 
. notice was served on the officer charged, after 
the Enquiring Officer had submitted his report. 
The practice seems to have varied from time 
to time. A note slip added to R. 55 (in the P. 

& T, Edition of the Fundamental and Sup. 
plementary Rules) records a decision of the 
Secretary of State (no. 677) dated 28th May 
1933, to the effect that 

“the technical requirements of S. 240 (3), Govern- 
ment of India Act, will be complied with if, when 
an officer is called upon to oSer the defence in res- 
pect of the charges against him ho is also asked at 
the same time to show cause against the imposition 
of the penalty considered prima facie to be appro- 
priate should the charges against him be held to 

have been proved it should in such cases be 

made clear to the officer concerned that any repre- 
sentation that he might make in regard to the ac- 
tion to be taken against him in the event of all the 
charges or any of them being held to be proved will 
be considered by the final authority concerned be- 
fore any order punishing him is passed.” 

As the statutory provision itself is very recent, 
this is not a case in which practice, even if 
uniform, can be called in aid in the interpre- 
tation of the Statute. The plaintiff contended 
that the Provincial Government had no 
authority to initiate an enquiry into the con- 
duct of a member of an All-Iudiae Srvice. 
This contention is untenable. Even members 
of an All-India Service are, when they serve 
in a Province, subject to the authority and 
tho rule-making power of the Governor, except 
in so far as rules made by the Secretary of 
State provide otherwise (S. 247, Constitution 
Act and li. 52, Secretary of State’s Rules); and 
R. 50 only provides that no member of an 

All-India Service shall be removed or 

dismissed except by order of the Secretary of 
State (I omit the words “in Council” as no 
longer relevant.) The plaintiff also urged that 
the Punjab Government bad no power to 
direct a further inquiry by, Mr. Brayne when 
Mr. Anderson had already hold an inquiry 
into the charges against the plaintiff and sub- 
mitted his report. This contention is also 
untenable. The matter of the inquiry" is pri- 
marily one for tho decision of the executive 
authority. In the present case, Mr. Anderson 
himself felt that for want of time he could 
not complete the inquiry and though he ex- 
pressed his views on the materials then before 
him, he recommended to the Government to 
treat his inquiry as only a preliminary inquiry 
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and to depute some officer to make a com- 
plete investigation. This is what Mr. Brayne 
was directed to do. 

I now proceed to deal with the findings of 
the High Court on the question of fact raised 
by issues 4 and 5. The Advocate-General of 
India applied for and was granted leave to 
argue this quest'ion and we have heard full 
arguments thereon from both sides. It has 
to be emphasised at the outset that the Court 
has no right to examine the correctness of the 
inferences drawn or conclusions reached by 
the inquiring officer or by the responsible au- 
thorities. It follows that any opinion that 
the Court may form on these points or on 
the appropriateness of the punishment meted 
out to the officer cannot be allowed to in- 
fluence the consideration of the only point 
open to examination by the Court, namely, 
the adequacy of the opportunity afforded to 
the plaintifl'. The learned Judges of the High 
Court recognised this limitation on the Court’s 
power; but some of their observations read 
very much like stating that on certain points 
the materials before Mr. Brayne did not 
warrant the adverse inference which he drew. 
The course of the inquiry and the relevant 
portions of the correspondence have been re- 
ferred to in detail in the judgment of my 
Lord and it is unnecessary for me to re-state 
them here. The finding of the High Court 
on issues 4 and 5 is based on the followin'^ 
four grounds : (A) that as the plaintiff was 
denied copies of Mr. Anderson’s report and 
of the directions given by the Government to 
Mr. Brayne, he was not fully able to grasp 
the method and the scope of Mr. Brayne’s in- 
qmry and to fully appreciate the implications 
of the material which was used against him ; 
(B) that as Mr. Brayne did not communicate 
to the plaintiff the impressions which the new 
documents produced on his mind and did not 
put questions to him with reference thereto, 
Mr. Brayne- has caused great prejudice to the 
plaintiff^ and deprived him of the opportunity 
of explaining away whatever appeared against 
him ; (C) that by declining to adjourn the in- 
qumy to January 1939 and by hustling in- 
quiry, the inquiring officer has greatly em- 
barrassed the plaintiff, and made it difficult 
for him to present his defence properly ; (D) 
ffiat Mr, Brayne was receiving evidence be- 
hind the back of the plaintiff (this is suggested 
rather than stated). 

With all respect to the ! earned Judges, I 
opinion that the evidence does not 
^tablish any of the above grounds. I shall 
take the grounds seriatim : 

.4. It is not for me to say whether it would not 
have been proper for the Punjab Government to 
lurmsh the plaintiff with a copy of Mr. Ander- 


son’s reix)rt and of the direction issued by the 
Government to Mr. Brayne in connection with 
the further inquiry to be held by him. Now 
that both these documents are on the record, 
I am satisfied that so far as the scope and 
method of the further inquiry were concerned 
Ex. H. P.- 21 , the letter which Mr. Brayne 
wrote to the plaintiff on 29th November 1938, 
gave the plaintiff all the information which 
he could have obtained from Mr. Anderson’s 
report and the Government’s order to Mr. 
Brayne. This letter was written in reply to 
Ex. H. P.-19 from the plaintiff to Mr. Brayne, 
dated 24th November 1938. Plaintiff asked 

I wish, however, to know on what points 
have you to complete the inquiry.” To this 
Mr. Brayne replied : 

‘‘At Multan I propose to study the seniority list 
aud candidates register and the service-books of 
those employees and candidates mentioned in the 
Chains of changes in which Sunder Das figures. I 
also propose to look at other establishment cases 
1 QQ 7 between October 1936 and March 

both to see how many there were and how 
they were reported on and dealt with in comparison 
with those concerned with my inquiry. For similar 
purposes of comparison, I shall also look at entries 
made by you in character rolls. There are other 
papeK I shall try to see, such as the reversion by 
Mr. Bedi of Sunder Dass in the summer and his 
reappointment by you at the end of October, the 
other Sunder Das’ transfer to Alipore, and the ins- 
pection notes of the Courts in which the five clerks 
who appealed were employed as referred by you in 
your stEtcmeot to Mr, Anderson/* 

This letter, read in the light of the charges 
which had already been communicated to the 
plaintiff, gave him a clear idea of the nature 
of the inquiry which Mr. Brayne proposed to. 
hold of the kind of documents which he pro- 
posed to examine and the purpose for which 
he intended to do so. The learned Judges of 
the High Court themselves referred to this 
document as one of importance and repro- 
duced it in full in their judgment ; but they 
have not compared it with the concluding 
portion of Mr. Anderson’s report and the con. 
eluding portion of the Government’s order to 
Mr. Brayne to see that this letter contained 
aU the information which could have been 
gathered from the report and the Govern- 
ment’a order, as to the nature and purpose 
of the further inquiry. At the end of the re- 
port Mr. Anderson said : 

T P°“‘. ^ ‘o conclude 

that because Mr. Lall made four adverse comments 

m four eh^aoter rolls, he was animated by improper 

motives. Before coming to any such oonolusion,^ it 

woidd obviously be necessary to have some standard 

to know what sort of remarks Mr. Lall is in the 

habit of recording in character rolls, and to inquire 

on the spot into the circumstances in which he re- 
corded remarks.” 

It is with reference to this remark and one 
or two other similar remarks that the Govern 
ment told Mr. Brayne ; "You will gather 
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from Mr. Anderson’s report on what points 
further inquiry is necessary.” Mr. Brayne in 
his letter to the plaintiff did not refer to the 
other points of inquiry suggested in Mr. 
Anderson's report, apparently because he did 
not consider it necessary to go into them. 
For instance, Mr. Anderson suggested that 
it might bo necessary to examine two of the 
Judges of the High Court ; Mr. Brayne thought 
it unnecessary. Even before us, the plaintiff 
could not explain what light those Judges 
could have thrown on any part of the case 
against him. Again, Mr. Anderson suggested 
that evidence should be taken as to whether 
Aliporo to which two of the offending clerks 
had been transferred was a Penal Station; 
but it was clear even from the plaintiff’s 
answer to charge No. 7 that the two clerks, 
Ishwar Das and Khem Chand, "were sent 
to Alipore only as a ‘disciplinary measure’ 
because they were ‘mischievous’ men and be 
added : ‘‘If he w’ere a very good man, he 
would not be posted at Alipore.” On this 
statement, it was obviously unnecessary to 
take any further evidence as to the result or 
purpose of posting the clerks to Alipore. 
In their letter to Mr. Brayne the Punjab 
Government had further said : 

‘‘It will be as well U you go into the chain of pro- 
motions which resulted in Mr. Lall’s order of 22pd 
March 1937, appointing Sunder Dass a paid candi- 
date and see if it is an order.” 

This direction also was communicated to the 
plaintiff by Mr. Brayne in n. P..21. I am 
accordingly unable to agree that any preju- 
dice was caused to the plaintiff by the order 
of the Government declining to furnish him 
with copies of Mr. Anderson’s report and its 
direction to Mr. Brayne. It is true that the 
plaintiff' took strong exception to there being 
any further inquiry at all. As stated by him 
in his letter to Mr. Brayne dated 18 th Decem- 
ber 1938 and further elaborated by him in 
bis deposition in the suit, bis position was that 
Mr. Anderson had completed his inquiry 
and practically exonerated the plaintiff' of all 
the serious charges. Referring to Ex. D..2 
(which is the same as Ex. H. P..21) he deposes: 

‘‘My reaction to this was that what Mr. Brayno pro- 
posed doing nt Multan was wholly outside the scope 
of an inquiry prescribed by R. 65 and I also had a 
doubt wbothor ho had been ordered by the Govern- 
ment to hold an inquiry of this type or that the 
Government or the Governor had any executive 
authority to order such an inquiry. This letter, 
(Ex. D-2) did not appear to mo to bo an adequate 
answer to my letter of 24th December 1938.” 

One may sympathise with the plaintiff’s 
annoyance but bo was not right in bis view of 
the law and as to the \X)wors of the Punjab 
Government. In any event, such objections 
are very different from the contention that 
he had not been informed of the method or 


scope of the proposed inquiry by Mr. Brayne. 

B. Exhibit H. P ..21 itself gave the plaintiff 
a fair idea of the nature of the evidence that 
Mr. Brayne proposed to examine and of the 
purposes for w'hich he intended to do so. 
Even if it could be said that the letter did 
not by itself give sufficient information to the 
plaintiff, the matter is placed beyond doubt 
by what happened on 20th December. In his 
letter of 18th December 1938 (para. 6) the 
plaintiff' complained : 

“When I appeared before you at Multan (on 9th 
December) I did not know what documents you had 
studied, and how you had been influenced by 
them. These documents are not mentioned in any 
of the charge-sheets with which I have been supplied. 

1 do not know to which particular charge they ap- 
pertain. I also do not know how they are relevant 
to the inquiry .... I do not know whether the 
study of seniority list, etc., is for the purposes of 
investigation, or there are any definite allegations 
which bear on the charges and which are sought 
to be proved by these documents. If so, I have not 
been informed of them and hence I am unable to 
rebut them.” 

This paragraph is important in appreciating 
what happened when the plaintiff and Mr. 
Brayne met on 20 th December. The proceed- 
ings of that day are recorded in Ex. D..7. 
Paragraph 1 states : “I have explained to Mr. 
Lall the relevancy of the new documents of 
which copies have been sent to him.” In his 
evidence in the suit, Mr. Brayne explained 
that by these words he meant that he had 
explained the bearing that those documents 
had on the charges framed against him. He 
adds : 

“As au iustance, I explained to him why I bad 
collected the character rolls of 42 people and told 
him that I wanted to see whether the entries made 
against the four persons in this case were ordinary 
entries usually made by him or they were excep- 
tional entries.” 

Nothing has been suggested in the course of 
the evidence to throw any doubt on the truth 
of the statement of Mr. Brayne. Assuming 
that the plaintiff', who had called Mr. Brayne 
as his own witness, was in some embarras- 
sment about cross-examining bim, the plaiiv 
tiff*, who gave his evidence after Mr. Brayne 
had been examined, has not said that the 
story is not true. All that he says is that 
Ex. D.-7 was not recorded in his presence but 
he admits that he received a copy of D.-7 on 
22nd December and he never disputed the 
correctness of the statement with which it 
opens. For a full appreciation of the signi- 
ficance of what happened on 20th December, 
it is also necessary to refer to what happened 
between 9th December and 18th December. On 
the 9th Mr. Brayne has recorded (H. P.-29) : 
“Further documents collected were shown to 
Mr. Lall,” and he adds a note of plaintiff’s 
request 
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“that be may be given adequate time to understand 
bis position. Meanwhile be requests that he may 
not be asked any questions with regard to these 
new documents or the case in general.” 

I am unable to accept the plaintiff’s state- 
ment that on 9th December the documents 
't\’ere not there and that they were not shown 
to him. As usual, a copy of the order of 9th 
December was given to him shortly thereafter; 
he admits in his deposition that be had a 
copy of the order with him when he wrote 
his letter of I8th December 1938 and he did 
not contest the truth of this statement. The 
concluding portion of Ex. D. r.-29 said “copies 
of the relevant parts of the new docu- 
ment will be sent to him immediately by 
post.” On 11 th December 1938, Mr. Brayne 
wrote Ex. H. P.-65 to the plaintiff ; it says : 

‘‘Herewith copies of relevant parts of the new 
papers collected (vide list attached); if you wish to 
'iee original on 20tb, please let me know in ample 
lime, as some of them have been returned .... Two 
papers will follow tomorrow.” 


This letter was accompanied by copies of a 
large number of documents. In his letter of 
18 th December (para. 5) the plaintiff admits 
having received these copies on the 12th and 
16th and he refers to them as “copies of docu- 
ments that you had studied at Multan.” That 
the plaintiff must have carefully gone through 
these copies is shown by Exs. H. P..31 and 


H. P.-31A dated I8th December. This sets out 
a letter from the plaintiff dated I5th Decem- 
ber 1938, and gives by way of marginal notes 
Mr. Brayne’s answers to a number of queries 
made by the plaintiff with reference to some 
of the documents of which copies had been 
sent to him. h, P.-34, a letter from the plain- 
tiff to Mr. Brayne dated 23rd December 1938, 
is also significant. It acknowledges receipt 
of a copy of Mr. Brayne’s order apparently 
Ex. D.-7 and proceeds to say : 

‘‘I want to see whether representations or peti- 
tions of some of the clerks were received by Chaman 
Lall by post as stated by him, or were presented to 
him in person. I want to see the endorsement on 
each petition. I also consider it necessary to verify 
the dates. It may also be necessary to see the note 

of Chaman Lall dated 2nd or 3rd March, regarding 
copies.” 


This letter shows that various details of the 
case were receiving the closest attention of 
the plaintiff all the time. The learned Judges 
make a point of the fact that no reply in 
writing was sent to plaintiff’s letter of I8th 
December. That was obviously due to the fact 
that the whole situation was cleared up when 
Mr. Brayne met the plaintiff on the 20 th and 
that is what D.-7 records. The plaintiff’s query 
(in his letter of isth December) as to whether 
the new documents relate to the old charges 
or whether there are any definite allegations 
which bear on the charges, etc., is to say the 
least disingenuous, because the purpose and 
1945 F,C./9fl (4 pages.) 


use of these new documents have been ex- 
plained to him in Ex. n. P..21. Anyhow tho 
matter was made clearer by the explanation 
given by Mr. Brayne on 20th December. 

There is little substance in the argument 
that the plaintiff’ has been prejudiced because 
no questions were put to him with reforenco 
to the new documents nor any information 
given to him as to the iufercncgs which Mr. 
Bra-yne was inclined to draw from these docu- 
ments. The evidence already referred to in 
some measure furnishes the answer. On 9 tb 
December, the plaintiff’ requested that ho might 
not bo asked any questions with regard to the 
new documents (as recorded in Ex. H. P..29). 
Between I2tb and 20th December, he had been 
furnished with copies of relevant portions of 
these documents and had studied them. On 
20th December, the interview lasted about 
three hours and Ex. D.-7 records “Mr. Lall has 
addressed me about the case.” This must re- 
late to the merits” because the earlier para- 
graphs of the order deal with the objections to 
procedure.” Plaintiff in his evidence admits 
that on 2nd January, Mr. Brayne discussed 
one document with me.” His only apprehen- 
sion was that Mr. Brayne “might have several 
more ^documents of which I had no know- 
ledge.” The report is not based on any docu- 
ments^ not disclosed to the plaintiff'. Even 
assuming that no questions had been put to 
the plaintiff by Mr. Brayne with reference to 
the disclosed documents, it has to be remem- 
bered that the charges served on the plaintiff 
had themselves indicated the prima facie in- 
ference which the documents there referred to 
interpreted in the light of the surrounding 
circumstances, suggested. The further inquiry 
was undertaken, on the suggestion of Mr. An- 
derson, only to see whether the prima facie 
adverse inference to be drawn from plain- 
tifl'’s conduct was rebutted either by any evi- 
dence in justification of the plaintiff’s conduct 
or by any evidence showing that the plaintiff' 
was usually severe and rough in dealing with 
all his subordinates. The later evidence is thus 
not in any sense incriminating evidence or 
evidence intended to prove the charges; it w'as 
rather in the nature of evidence calculated, if 
possible, to exculpate the plaintiff. That the 
plaintiff was himself aware of the value of that 
kind of evidence is shown even by his answers 
to the charges. Thus, in answering charge 
No. 7, he refers to the remarks made by his 
predecessor regarding Khem Chand (one of the 
clerks punished by him) as proof that that 
clerk was really deserving of punishment ; in 
respect of one or two other clerks he mentions 
having heard that they were making money 
by supplying copies of records privately to 
the applicants. In his statement before Mr. 
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AnclersoD, he said (dealing witli Charge No. 6) 
that he bad heard complaints against some of 
them and made inquiries about them from Ch. 
Radha Kishan a leading lawyer of Multan. 
Such items of evidence are in the nature of 
justification or exculpation ; but the plaintiff 
stated at the outset that he did not want any 
oral iiKiuiry and he never aftcrw'ards asked 
for any of his alleged informants being exa- 
mined. This certainly does not show that he 
did not understand the bearing or value of 
such evidence. I am unable to appreciate the 
force of the argument (based apparently on 
S. 342, Criminal V. C.) that it was Mr. Brayne’s 
duty to (picstion the plaintiff w’ibh reference 
to what appeared against him in the evidence. 
The now documents were in no sense evidence 
adverse to the plaintiff. They only failed to re- 
move the prima facie adverse inference which 
the plaintiff’s conduct interpreted in the light 
of the surrounding circumstances suggested. 

C. It is true that when the plaintiff receiv- 
ed a letter from Mr. Brayne suggesting that 
the inquiry might start early in December, the 
plaintiff* expressed a desire to have it started 
after the Christmas. But we hear nothing 
further about this thereafter and whatever 
personal inconvenience this might have in- 
volved to the plaintiff’ (specially because of 
his touring duties about this time), there is no 
trace in the evidence of anything like em- 
barrassment to the plaintiff on this account. 
Ho no doubt felt annoyed or (as he said) oven 
humiliated by the thought that there was to 
bo a further inquiry at all and this might 
have naturally upset him but that is a diffe. 
rent matter. If his touring duties interfered 
with the conduct of his defence, we find no 
such complaint and he made no attempt to 
take leave to enable him to conduct his de- 
i'enco properly. Indeed, when one bears in 
mind the nature of Mr. Brayno's inquiry, 
there was really not much for the plaintiff to 
do beyond what the evidence shows that bo 
has done. There is no force in the argument 
that Mr. Brayne did in 2 or 3 days what Mr. 
Anderson expected might take 15 days to do. 
Wo liavo no means of knowing w’hat Mr. 
Anderson intended to do; but tho plaintiff has 
not shown and wo liavo not been able to see 
what there was in the case that required more 
time than Mr. Brayne actually spent on it. 
An observation of tho learned Judges suggests 
a possible misreading of one of the paragraphs 
of Ex. D-7. They seem to accept the plaintiff’s 
contention that “oven on 20th December . . , , 
documents were still in course of collection.” 
Thu reference in Ex. D.-7 to “the documents 
seut for” is, I think, to tho two documents re- 
ferred to earlier as asked for by the plaintiff. 
The last paragraph itself shows that if they 


had contained anything material, plaintiff 
W’ould have been allowed to say what he 
wished to say about them. Presumably they 
contained nothing and we therefore hear 
nothing more about them. The correspondence 
shows that Mr. Brayne gave to the plaintiff 
every facility that it was in bis power to give 
and never refused any request made by the 
plaintiff' except when higher authority preven- 
ted his complying with such a request. 

D. I have not been able to understand 
what the learned Judges had in mind, when 
they spoke of a possible view that “Mr. 
Brayne was receiving evidence behind the 
back of the plaintiff.” The observation 'is 
made when they refer to a confidential note- 
book kept by the plaintiff and referred to in 
Mr. Brayne’s report. Even assuming (as 
hinted by plaintiff) that this book could not 
have remained in the court-house but must 
have been given to Jlr. Brayne by Chaman 
Lai, nothing turns on it, so long as no ques- 
tion has been raised as to it-s genuineness nor 
as to the plaintiff’s knowledge of its existence 
or its contents. The book itself contains only 
a few entries and copies of all the entries wore 
sent to plaintiff along with Ex. H.P..65 (it is 
item 23 of the list attached to that letter). 
There is nothing in the document to tell 
against the plaintiff and it is not correct to 
speak of Mr, Brayne using it against the 
plaintiff’. It contains no more relevant infor- 
mation than is found in plaintiff’s statement 
before Mr. Andei'son in respect of charge 
NO. G. If anything, it is more favourable to 
him in that it includes Akbar Ali tho Exami- 
ner among his informants. Mr. Brayne’s 
characterisation of the information therein 
contained as “hearsay” is confirmed by one 
of Mr. Lall’s own entries (which formed the 
basis of tho charge), where speaking of disci- 
plinary action against the clerks he adds: “I 
also have heard complaints against them.” I 
do not see that it was Mr. Brayne’s duty to 
ascertain what inquiries Air. Lall had made 
about tho character of these clerks, when Mr. 
Lall himself did not ask his informants to be 
examined. Whether or not Air. Brayne drew 
the right inference from these entries is not a 
matter for the Court. Even if it should bo 
held that Air. Brayne should have examined 
certain witnesses before coming to certain 
conclusions that would not amount to a 
denial of opixu'tunity to tho plaintiff' to show 
cause, unless tho plaintiff* had desired tho^ 
witnesses to be examined but they weit) never- 
theless not examined. 

I have discussed the main gi-ounds set forth 
in supixtrt of the High Court’s finding and I 
do not ignore tho possibility that though each 
circumstance may not be serious by itself, 
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their cumulative effect may be considerable. 
I think the circumstances of the case do not 
individually or collectively warrant the con- 
elusion that the plaintiff has not had a rea- 
sonable opportunity of showing cause against 
the charges during the time of Mr. Brayne’s 
inquiry. It must be remembered that after all 
there is little complexity about the case ; the 
plaintiff pleaded guilty to charges l and 2 
and even as to charge 3, he admitted the re- 
levant facts though he pleaded that be acted 
under a mistake; on charge 4 he has been 
exculpated. As to charges 5 to 8, there is no 
dispute about the facts themselves ; the only 
question was whether, as the circumstances 
suggested, the plaintiff' acted vindictively 
against the clerks concerned, because they had 
questioned the plaintiff'’s partiality to his 
wife’s relation or whether he had other rea- 
sons or justification for dealing with them in 
that manner. It is difficult to appreciate the 
force of the argument that the plaintiff’ who 
had been a District and Sessions Judge him. 
self did not understand the bearing of various 
facts and circumstances on one aspect or the 
other of the case. As I am of the opinion that 
the finding on issues 4 and 5 should be against 
the plaintiff, it would follow that be is not 
entitled to any relief in this suit. 

By the Court In accordance with the 

opinion of the majority of the Court, it is 
ordered that, in place of the order of the 
High Court, there shall be substituted an order 
declaring that the plaintiff Mr. Lall was 
wrongfully dismissed from the Indian Civil 
Service on 4th June 1940, but such substituted 
order shall not affect the order as to costs 
made by the High Court and it is further 
ordered that the case be remitted to the High 
Court with a direction that the High Court do 
take such action in regard to any application 
by Mr. Lall for leave to amend to claim 
damages as to the High Court shall seem 
right in view of the judgment of, and the re- 
marks contained in the judgment of, the 
majority of this Court. Except as aforesaid, 
the appeal of the Secretary of State for India 
is dismissed with costs, such costs to be taxed 
by the Taxing Officer of this Court. The cross- 
objections are dismissed. No order is made as 
to the costs of the cross-objections. Leave to 
appeal to His Majesty in Council refused. 

G.N. Order accordingly. 
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(From Calcutta : (’45 j 32 A. I. R. 1945 

Cal 488) 

9th April 1945 

Spens C. J., Varadachariar ami> 
Zafrulla IChan JJ. 

Biswanath Khemka — Appellant 

V. 

Emperor, 

Criminal Appeal No, 1 of 1945. 

(a) Government of India Act (1935), S. 256 — 
Authority to be consulted under S. 256 — What 
is. 

•The authority to be consulted in pursuance of the 
direction conttiined in S. 25C is the District Magis- 
trate of the district in which the person concerned is 
working at the time when the recommendation is 
made or the Chief Presidency Magistrate if the per- 
son concerned is at that time working under him. 

[P 6S C 1] 

Services of a Magistrate were borrowed from an- 
other province, and on these being placed at the 
disposal of the Bengal Government, be was appoin- 
ted Additional Presidency Magistrate at Calcutta. It 
was contended that the appointment was inefieclive 
as it was made without consulting the Chief Presi- 
dency Magistrate, Calcutta : 

Held that the consultation prescribed by S. 2-56 
should have been made with the District Magistrate 
of the District in which the Magistrate was workin'r 
in his own Province at the time when the question 
of his appointment as Additional Presidency Magis- 
trate, Calcutta came under consideration. In the 
absence of anything to Indicate that such consulta 
tion did not take place, there was no foundation for 
the contention that the direction contained in S. 256 
was not complied with : View of Ormond J. in {’45) 
32 A. I. R. 1945 Cal. 488, Affirmed, [P 68 C 1, 2J 

(b) Government of India Act (1935), S. 256 — 
Direction for consultation is directory and not 
mandatory. 

The direction as to consultation laid down in 
S. 256 is directory and not mandatory and non- 
compliance with it would not render an appointment 
otherwise regularly and validly made inehective or 
inoperative: 1917 A. C. 170, Rel. (’45) 32 

A. I. R. 1945 Ca). 4SS, Affirmed. [p 63 C 2] 

Sardar Sant Singh, Advocate, Federal Court, 
instructed by Gaiipat Rai, Agent — 

for Appellant. 

B. Banerjee and N. K, Sen, Advocates, Federal 
Court, instructed by P. K. Bose, Agent — for 
Respondent (the Government of Bengal). 

Zafrulla Khan J. — The appellant along 
with six other persons is being tried before an 
Additional Presidency Magistrate, Calcutta, 
on charges of hoarding and profiteering under 
R. 81 (4) read with R. 122, Defence of India 
Rules. During the course of the trial he ap. 
plied to the Chief Presidency Magistrate, 
Calcutta, for transfer of the cases from the 
file of the trying Magistrate. One of the 
grounds urged in support of the application 
for transfer was that the appointment of the 
Magistrate was irregular and therefore in- 
effective, as it had not been made in accord- 
ance with the conditions prescribed by s. 25G, 
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Constitution Act, and that thei'efore the Magis. 
trate bad no jurisdiction to try these cases or 
indeed any case at all. The application was 
dismissed by the Chief Presidency Magistrate. 
The appellant thereupon moved the Calcutta 
High Court in revision with no bettor result. 
This appeal was preferred against the order 
of the Calcutta High Court supported by the 
requisite certificate under s. 205, Constitution 
Act. The solo question argued before ns re- 
lated to the interpretation and effect of s. 250 , 
Constitution Act, which runs as follows: 

“No recommendation shall be made for the grant 
of magisterial powers or of enhanced magisterial 
powers to or the withdrawal of any magisterial 
powers from, .any person save after consultation 
with the District Magistrate of the district in which 
he is working, or with the Chief rrcsidency Magis- 
trate, as the case may be.” 

It was contended that the appointment of the 
Additional Presidency Magistrate trying these 
cases was made without consulting the Chief 
Presidency Magistrate, and was therefore 
ineffective and inoperative. In our judgment 
the section docs not direct consultation with 
the Chief Presidency Magistrate when it is 
proposed to grant magisterial powers or en- 
hanced magisterial powers to a person who is 
not at the time when the recommendation is 
made, working as a Presidency or Additional 
Presidency Magistrate. The authority to be 
jconsulted in pursuance of the direction con- 
tained in the section is the District Magistrate 
of the district in which the person concerned 
is w'orking at the time when the recommenda- 
tion is made or the Chief Presidency Magis, 
trate if the person concerned is at that time 
[working under him. In this case the services 
of the Magistrate concerned were borrowed 
from another province, and on those being 
placed at the disposal of the Bengal Govern- 
ment, he was appointed Additional Presidency 
Magistrate at Calcutta, In these circumstances 
we are of the opinion that the consultation 
prescribed by S. 256 should have been made 
with the District Magistrate of the district in 
jwhich the Magistrate was working in his own 
; province at the time when the question of 


his appointment as Additional Presidency 
Magistrate, Calcutta, came under considera- 
tion. There is nothing on the record to indi- 
cate that such consultation did not take place. 
There is thus no foundation for the contention 
that the direction contained in S. 25C was not 
complied with. 

We are further of the opinion that the 
direction laid down in s. 256 is directory and 
not mandatory and that non-compliance with 
it would not render an appointment otherwise 
regularly and validly made ineffective or 
inoperative. It seems to us that any other 
view would lead in many cases to results 
which could not have been intended by Par. 
liament and would entail general inconveni. 
ence and injustice to persons who have no 
control over those entrusted with the duty of 
making recommendations for the grant of 
magisterial powers: see Montreal Street Bail, 
way Co. v. Normandin} 

A preliminary objection was taken on 
behalf of the Crown that the appeal was 
incomi>otent inasmuch as the order of the 
High Court appealed against was not a judg- 
ment or final order within the meaning of 
s. 205, Constitution Act. Reliance was in 
support of the objection placed on the obser- 
vations of Sulaiman J., in Hori Bam Svigh 
v. Emperor} Reference was also made to 
Venugopala Beddiar v. Krishnasxoami 
Beddiar} As we have come to the conclusion 
that there is no substance in the appeal on 
the merits, we do not consider it necessary 
to deal w’ith the preliminary objection. No 
other question was sought to be raised before 
us. The appeal fails and is dismissed, 

G-N. Appeal dismissed. 

1. (T7) -1 A.I.R. 1917 P. C. 112 : 1 917 T. C. 170 : 
86 L. J. P. C. 113 : 116 L.T. 162 (P.C.). 

2. (’39) 26 A.I.R. 1939 F. C. 43 : I.L.R. 1940 Lab. 
400 : I.L.R. 1939 Kar. F. C. 132 : 1939 F. C. R. 
159 : 181 I. C. 317 (F.C.). 

3. (’43) 30 A.I.R. 1943 F. C. 9 : I.L.R. (1943) Kar. 
F. C. 17 : 22 Pat. 428: 1943 F. C. R. 33 : 206 
I. C. 387 (F.C.). 
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levied for each day if the book is kept beyond that day. 
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